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P R E F A C E. 


Since the publication of the eight/i edition of the following Work, 
several acts of parliament have expired, or been repealed, and others 
passed, which have occasioned considerable alterations in the practice 
of the different courts. Some new rules of court have also been 
made, during that period, and upwards of eight Jmndred cases pub- 
lished, on practical subjects. 

The restrictions on cash payments under the Bank acts having 
finally ceased, it is no longer necessary to negative a tender of the 
debt in bank notes, in an affidavit to hold to bail. The alien acts having 
expired, aliens are now no longer privileged from arrest. The sta- 
tute 51 Geo. III. c. 124. having also been suffered t6 expire, an act 
was made in the last session of parliament *, to prevent arrests upon 
mesne process, where the debt or cause of action is under twenty 
pounds ; and to regulate the practice of arrests. By tliis act, no 
person can, in general, be arrested or held to special bail, where the 
cause of action is less than twenty pounds ; nor, in Wtdes or tlic 
counties palatine, unless the process be duly marked and indorsed for 
bail in a sum not less than,^/i^ pounds : And where the writ or pro- 
cess is issued by a plaintiff in his own person, the sheriff shall not 
execute the same, unless it be delivered to him by some attorney of 
one of the courts of record at Westminster, &c. and indorsed with 
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the name anti place of abode of such attorney. The d^endant is al- 
lowed, by this statute, to tleposii and pay into court the sum indorsed 
upon the writ, together with an additional sum for costs, to abide the 
event of the suit, in lieu of putting in and perfecting special hail: 
And where the plaintiff does not proceed by capias against the per- 
son, but by origitml or other writ, and summons or attachment, 
or by snhpa:na and attachment thereupon, ‘against any person not 
having privilege of parliament, the same mode of proceeding is given 
by this statute, as was before provided by the 51 Geo. III. c. 124. 

The stamp duties on law proceedings were repealed, by the sta- 
tute 5 Geo. IV. c. 41. And the statutes relating to bankrupts and 
insolvent debtors having been repealed, except in certain cases, the 
laws respecting the former, and for the relief of the latter, were 
amended and consolidated, by the statutes 6 Geo. IV. c. 16' and 7 
Geo. IV. c. 57, The laws relating to the customs having also been 
repealed, by the statute 6 Geo. IV. c. 105. an act was made for the 
prevention of smuggling * ; in which there are clauses relative to the 
limitation of actions against officers of the army, navy, or marines, 
customs or excise, or any person acting under the directions 
of the commissioners of the customs, for any- thing done in the 
execution or by reason of their offices ; and requiring notice in writ- 
ing to be given to such officers, one calendar month before the writ 
sued out, and enabling them to tender amends, plead the gene- 
ral issue, and bring money into court, &c. The statutes of hue and 
cry, &c. having also been repealed, by the statute 7 & 8 Geo. IV. 
c. 27. an act was made **, for consolidating and amending the laws 
in Englcmd, relative to remedies against the hundred, for the damage 
done by persons riotously and tumultuously assembled, (for which 
alone the hundred is now liable) : arid a summary mode of proceed- 
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ing is provided by that act, before two justices of the peace, in cases 
-where the damage does not exceed thirty pounds. 


Other acts have been made, affecting the jurisdiction and practice 
of the courts, of -which the following are instances : First, the act to 
enlarge and extend the power of the judges of the several courts of 
Great Sessions in Wales, and to amend the laws relating to the 
same * ; Secondly, Mr. Peels act, for consolidating and amending the 
laws relative \jo jurors, tmA juries^ : Thirdly, the acts to abolish the 
sale of offices, in the courts of King’s Bench and Common Picas, and 
to make provision for the chief justices ' ; for augmenting the salaries 
of the Master of the Rolls, and Vice Chancellor, the Chief Baron of 
the court of Exchequer, and the puisne judges and barons of the 
courts in Westminster Hall^, &c. ; and to authorize the purchase 

i 

of the office of receiver and comptroller of the seal of the courts of 
King’s Bench and Common Pleas, and of custos hrevimn of the 
latter court * : Fourthly, the act for preventing frivolous tcriis of 
error ^ ; by requiring that iipon any judgment to be given in any of 

the courts at Westminster, or in the counties palatine and great 

«■> 

sessions in W files, in any personal action, execution shall not be 
stayed or delayed by writ of error or supersedeas thereupon, with- 
out the special order of the court, or some judge thereof, unless a 
recognizance, with condition according to the statute 3 Joe. I. c. 8. 
be first acknowledged in the same court : And lastly. Lord Ten- 
terdeiis acts, for rendering a written memorandum necessary to 
the validity of certain promises and engagements ® ; and to prevent 
a fiiilure of justice, by reason of variances- between records, and 
writings produced in evidence in support thereof*. 


» .'i Geo. IV. c. 106. 

6 Geo. IV. c. 60; 

' 6 Geo. IV. c, 82, .3. 
■* 6 Geo. IV. c. 84. 
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Ill preparing the present, edition, it has been the Author’s endea- 
vour to render his work less unworthy of the very favourable recep- 
tion it has met with from the profession. The whole has been care- 
fully revised, and such corrections made as appeared to be necessary, 
as well in the text, as in the notes and references. The several acts 
of parliament and rules of court, which have been made since the 
publication of the last edition, are introduced in the present; to- 
gether with such of the practical decisions of the courts, as were 
published before the work went to press, or could be inserted while 
it w'as printing olf : The rest are given at the end, by way of Ad- 
denda, together with some other matters which were inadvertently 
omitted, with directions for incorporating them; and are for the 
most part referred to in the Index, These decisions are brought 
down to the end of Michaelmas term last, in the King’s Bench, and 
Exchequer ; and to the end of Hilary term, in the Common Pleas. 
References are also made to the second volume of the reports of 
the late liord Kenyon ; and the references to text writers, and 
books of practice, &c. have been altered throughout to the latest 
editions. 

The general arrangement of the work is pretty much the same 
in this edition as the last, except that the twentieth chapter of the 
last edition, which treated of motions and rules peculiar to the 
action of ejectment, and affidavits in support of them, and of such 
motions and rules as were not necessarily connected with any suit, 
has been divided; and its contents transferred to the twentieth 
and htet chapters in the present edition. The tMrty-Jifth and 
thirty-sixth chapters also, of the last edition, have been divided, 
and now constitute three chapters, being the thirty-fourth, thirty- 
fifth, and tMrty-sixth, in the present edition ; one of which treats 
of the record of nisi prim, jury process, common and special 



PREFACE. 


V 


juries, and views ; another, of the brief, evidence, and witnesses ; 
and the third, of entering the cause for trial, and references to 
arbitration. 

The insertion of the new statutes, rules of court and cases, has 
necessarily occasioned considerable alterations throughout the work ; 
and particularly in the first, second, sixth, tenth, twey^th, fifteenth, 
twentieth, twenty-tMrd, and tJdrtyfourth chapters. In the first 
chapter, several new statutes have been referred to, respecting the 
mode of bringing actions hy parish officers, and by or against trustees, 
and public companies, &c. the limitation of actions for wrongs, 
and notices of action, &c. ; and the cases decided on the statutes of 
limitations have been newly arranged. In the second chapter, a full 
account is given of the ofiices and ofijicers of the courts of King’s 
Bench and Common Pleas, with their appointment and duties, as 
regulated by the statutes 6 Geo. IV. c. 82, 3. & 89. And, in the 
sixth chapter, the mode of proceeding against traders having privi- 
lege oi parliament, by the statute 6 Geo. IV. c. 16. is pointed out ; 
and also the remedy by action against hundredors, on the statute 
7 & 8 Geo. IV. c. 31. for damages occasioned by persons riotously 
and tumultuously assembled, with the summary mode of proceeding 
on that statute, before two justices, where the damage does not ex- 
ceed thirty pounds. 

The law of arrest is fully treated of in the tenth chapter, as de- 
pending on the statute 7 & 8 Geo. IV. c. 71.; and in this chapter 
the several cases are considered, in which bankrupts and insokent 
debtors are privileged from arrest, by the statutes 6 Geo. IV. 
c. 16. and 7 Geo. IV. c. 57. With regard to the former, their 
privilege from arrest is considered in a three-fold point of view : 
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First, in coming to surrender, and during the time allowed for 
finishing their examination ; secondly, after the time allowed them 
for these purposes is expired, and before they have obtained their 
certificates ; and thirdly, after their certificates have been signed and 
allowed by the Lord Chancellor: And the bankrupt being discharged 
from all debts proveable under the commission, it was thought 
that it might not be deemed an improper digression, to consider 
what debts may or may not be proved under it. The privi- 
lege of insolvent debtors from arrest is also considered in this 
chapter, first, under occasional insolvent acts; secondly, under 
the earlier pernmtwnt acts ; and tliirdly, under the last general in- 
solvent act, 7 Geo. IV. c. 57. 

The twelfth chapter, on the subject of ball, has been carefully 
revised, and corrected ; and a new arrangement is made therein, of 
the cases relative to the .means of discharging them from liability on 
their recognizance. In \h.Qjftecnih chapter, a view is taken of the 
several acts of parliament for the relief of insolvent debtors ; and 
particularly of that to which they are entitled under the last general 
insolvent act, with the mode of proceeding thereon : In the twentieth 
chapter, the annuity acts and the decisions thereon are introduced, 
under the head of staying proceedings ; and, in the twenty-third 
chapter, some material alterations have been made in the arrange- 
ment of the cases respecting the inspection and copies of written in- 
struments, books, court rolls, &c. 

In the thirtyfonrth cliapter, the qualifications, disqualifications, 
and exemptions of juroi's lU’e considered ; with the mode of rctmn- 
ing and impanelling coinnwn juries, and of striking special Juries, 
as it e.\istcd before, and is now regulated by the statute 6 Geo. IV. 
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c. 50. and al.^o the time and mode of stivmoning jurors in general, 
and obtaining a view; and, in the thirt}/-.<seventh chapter, the method 
of balloting for and swearing common jurors, at the trial, is point- 
ed out, and the adding of taleamen, &<•. 

Besides the additions and alterations that have been noticed, 
and which were occasioned by the new statutes, rules and cases, 
there are others, in the thirty-seventh, fortieth, and last chapters, 
which depend on former statutes and decisions. In the thirty- 
seventh chapter, , the author ha.s carefully collected and arranged all 
the cases which have been determined on the measure of damages, 
in actions upon contracts, and for wrongs, immediate and conse- 
quential ; and, as incident to the consideration of damages, in actions 
upon contracts for the non-payment of money, there is a collection 
of the cases in which interest is or is not recoverable. In the 
fortieth chapter, the principal court of requests acts have been re- 
ferred to, and the acts by winch their jurisdiction is extended to suras 
not exceeding five pounds, or to sums of larger amount, with the 
decisions thereon: and, in a previous chapter®, there arc references 
to the acts by which the decree or judgment may be removed from 
courts of requests, to obtain execution thereon, in the superior 
courts. 

4 

In the last chapter, a practical view is taken of the action of 
ejectment, which is treated of under the following heads : First, the 
general nature and object of the action : Secondly, by and against 
whom it may be brought : Thirdly,, for what things an ejectment 
will lie, and how they should be described : Fourthly, the title ne- 
cessary to support it, and herein of the legal estate, and light of 
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PREFACE. 


yiii 

entry: Fifthly, witliin what time an ejectment must be brought: 
Sixthly, the remedy by entry, without suit ; and in what cases an 
actual entry, and demand of rent, were formerly necessary, and must 
now be made : Seventhly, the ancient mode of proceeding in eject- 
ment, and in what cases it is still necessary ; with the method of 
proceeding in the case of a vacant possession : Eighthly, the pre- 
sent mode of proceeding against the casual ejector, to judgment by 
default and execution, when the tenant, or his landlord, does not ap- 
pear : Ninthly, the appearance of the tenant, or his landlord ; and 
the subsequent proceedings thereon, to trial, final judgment, and ex- 
ecution : And lastly, the mode of reviving the judgment by scire 
facias, or of reversing it by writ of error. 

But that which chiefly distinguishes the present fi'om all former 
editions, is the marginal notes, or abstracts of the contents of the 
work. The making Of these notes has been attended with con- 
siderable trouble ; but it is hoped they will be found useful, in 
facilitating research. 

Amid such a variety of new and important matter, making alto- 
gether more than a tenth part of the whole work, some errors must 
necessarily have occurred : These the author trusts will be viewed 
by a liberal profession with their accustomed candour; especially when 
the difficidty is considered, of altering the text of a work already 
composed, and that a great part of his time has been necessarily oc- 
cupied with the business of his clients. 

The whole work has been re-paged, and references made through- 
out to the proposed new edition of the Practical Forms, which is in 
a state of considerable forwardness, so as to make them correspond 
with the present edition of the Practice, to which they arc intended 
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as an Appendix. The tables of statutes, and general rules of 
court, order's and notices, prefixed to the work, have been care- 
fiilly revised, corrected, and re-paged ; with the tables of the prin- 
cipal reports of printed cases referred to therein. By these tables it 
will appear, that there are nearly five hundred statutes referred to 
in the following work, and more than that number of general rules 
of court, orders and notices. The whole number of printed cases 
amounts to upwards of ten thousand, besides those which have 
been published since the last edition ; and the origitud or MSS. 
cases are nearly five hundred. The Index also, in which the new 
matter has been introduced, has been carefiiUy revised, altered, and 
re-paged ; and some of the principal titles have been new modelled 
and enlarged, particularly those relating to Affidavits of the cause 
of Action, Bail, Bankrupt, Court <f Bequests Acts, Damages, 
Ejectment, Evidence, Great Sessions, Hundredors, Insolvent 
Debtors, Interest, Jury, Limitation of Actions, Qffieers, Of- 
fices, and Staying Proceedings, &c. 

Upon the whole, no pains have been spared, to improve the pre- 
sent edition ; and it is now submitted to the profession, as exhibit- 
ing in a connected point of view, the Practice of the courts of King’s 
Bench and Common Pleas, m. personal actions, and ejectment; with 
the rules, and modem decisions, on the plea side of the court of Ex- 
chequer ; particularly noticing the changes it has undergone during 
the reigns of his late and present Majesty : of which it may with 
tmth be affirmed, that in no period of our history has the law been 
better administered, or the courts of justice filled with more able 
and upright judges. 

Temple, 

6/A Juncy 1828* 
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2. c. 11. Damages. 893. 945. 987. 

4. c. 8. Damages. 870. 

^ c. 18. Aliornies, Venue. 60. 95. 601. 

Henry V. 

1. c. 4. Atlornies, Under-sherijfs. 84. 
c. 5. Additions. 636. 

2. stat. 1. c. 2. Certiorari, Bail. 400. (i.) 

9. stat. 1. c. 4. Amendment. 712. 

Henry VI. 

4. c. 3. Amendment. Id. 

8. c. 1. Members of Convocation. 

c. 9. J 6. Damages, Cads. 898. 987. 
c. 12. Amendment. 96. 109. 699. 712. 
c. 15. Amendment. 712. 

18. c. 9, Warrant of Attorney. 9.5. 

23. c. 9. Bail, Sheriffs, Fees, Extortion. 58. 135. 221. 224. 226. 227. 233. 

698. 712. 

33. c. 7. Atlornies. 60. 

Henry VII. 

3. c. 10. Damages, Costs, Error. 881. 976. 1180. 

4. c. 20. Penal Actions, Covin. 556. 

11. c. 12. Costs, Paupers. 98. 

19. c. 9. Capias. 104. 128. 

c. 20. Costs, Error. 976. 1180. 

Henry VIII. 

1. c. 8. Offices, Escheators. 1050. (yi) 

3. c. 2. Same titles. Id. 

6. c. 4. Writ of Proclamation. 132. 

c. 6. Certiorari, Remanding Record. 411. 

7. c. 3. Limitatuni of Actions. 15. 

c. 4. Damages, Costs. 887. 931. 976. 

21. c. 13. § 26. Non-residence. 518. 

c. 19. § 3. Damages, Costs. 931. 976. 

23. c. 5. § 11, 12. Treble Damages, Commissimers of Sewers. 888. 894. 

C' 6. § 1, 2, 3, 4, 5. Reco^izances, Statute Staple. 1084, 5, 6. 1088. 1096. 
§ 8. Poundage. 1088. 

c. 15. § 1, 2. Costs. 98. 458. 979, 80, 81, 2. 1180. 

24. c. 8. Costs. 086. (d.) 

27. c. 21. Tithes, Ejectment. 1192. {1.) 

c. 24. Bailiff of Liberty, Return. 309. 1025. 

28. c. 12. King's Palace, Arrest. 219. 

32. c. 5. ^Execution. 1037. 1087. 

c. 7. Tithes, Ejectment. 1102. Id. (/.) 
c. 9. J 2 Buying of Titles. 1194, 6. 
c. 21. Trinity Term, Dies Juridicus. 57. 106. 152, 3. 
c. 30. Jeofails. 95, 6. 679. 712. 921. 923, 4. 927, 8. 
c. 34. Actions by or against Assignees, 6. 429. 
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Henry VIII. 

33. c. 39. § 50, 51. Ohligaiions to Kin^ 1044, 6, 6. 1051. 

53. Debts to King, Suits, Process, 1045, G. 

54. Debts to King, Costs, 1082. 

55. Debts to King, Suits, Process, 1044. 

56. 7. Exchemer, Jurisdiction. 38. {f,) 

74. Debts to King, Precedency of Execution, 1051, 2. 1055.^ 

75, 6, 7. Debts to King, Heir, Executor, Spct 1057. (Ar.) 

79. Debts to King, Pleading, Equity. 1077. 

34 & 35. c. 26. § 113. Wales, Error. 1138. 

35. c. 6. § 6, 7, 8. Tales. 751. (c.) 857,8. 

Edward VI. 

2 & 3. c. 1. Holy days. 55. 

c. 8. Traverse of Inquisition. 1075. 

c. 13, § 1. Tithes, Treble Value, Costs, Error. 573. 625. 894. 902. 

910. 920. 946. 1152. 1192. (/.) 
14. Prohibition, Damages, Costs. 948. 

19. Holydays. 55. 

3 & 4. c. 3. § 4. Damages 870. 

5 & 6. c. 3. § 1. Holydays. 55, 56. 

14. Forestalling. 517. 

Mary : 

1 sess. 2. c. 3. Clergymen, Arrest, 219. (/.) 

Philip & Mary : 

1 & 2. c. 12. Distress, Venue, Costs. 430. 9 16. 

4 & 5. c. 7. Talcs. 751. (c.) 857. (c.) 857, 8. 

Elizabeth : 

5. c. 4. § 31. Costs. 946. 
c. 9. § 12. Witnesses. 807. 
c. 25. Talcs. 751. (c.) 810. (/.) 

0. c. 2. Declaration, Costs. 420.460. 681. 981, 2. 

13. c. 4. § 1. King's Debtof'S, Officers, Accountants. 1051. 
c. 5. Fraudulent Preference. 1006. 

c. 29. Conusance. 633, 4. 

14. c. 5. § 37. Prisoners, Allowance. 372. 
c. 9. Tales. 751. (c.) 857. (e.) 

18. c. 3. § 2. Notice if Action, Justices. 29. 

5. § 1. Information, Penal Statute. 99, 

3. Conrpounding Penial Actions, Irfants, Costs. 99. 556. 985. 
c. 12. Trials at Nisi Prius. 751$ 2. 

c. 14. Warrant of Attorney, Original Writ, Jeofails. 95. 108. 923, 926, 7. 

1171. 

23. c. 3. § 10. Amendment of Fines, <5’C, 706. 

27. c. 4. § 7, 8. Statutes Merchant, and Staple. 1084. 
c. 5. Demurrer. 695. 
c. 8. Error. 1138. 1143. 
c. 10. Costs, 556. 
c. 13, Hue and Cry. 15. 122. («.) 

29. c. 4. Extortion, Poundage. 893. 987. 1040. Id. (w.) 

31. c. 1. Error, Exchequer. 1140. (r/.) 

3. § 1. Writ of Proclamation. 133. 

3. Bail on Outlawry. 140, 41, 2. 
c. 5. § 2. Penal Actions, informations. Venue. 429, 30. 

5. Limitation of Actions. 14, 15. 

43. c. 2. § 14, 15. Prisoners, Allowance. 372. 

19. Dunnages, Costs, Poors* Rate. 575. 653. (A). 888. 894. 987. 
c. 5. Habeas Corpus. 405. 
c. 6. Costs. 659. 052, 3. 

James J. 

1. c. 15. §13. Action by Assignees of Bankrupt. 7. 
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James I. 

1. c. 15. § 16. Action agaimt Cotnmissioners of Bankrupt, SfC> Pleading. 

653 . ( 6 .) 

2. c. 18. § 2. Privilege of ParliainenU 1030, 31. 

3. c. 1. Holy days. 56. 
c. 7. § 1. Costs. 325. 

2. Attornies. 60. 74. (a.) 

c. 8. Bail in Error. 1101. (e.) 1149. 1153. 1155. 1156. 
c. 16. § 4. 6. Costs, Court of Requests, London. 954. 958. 

4. c. 3. Costs. 460. (c.) 888.^9. 980, 81. 

7. c. 5. General Issue, Costs. 653. (5.) 988, 9. 

c. 15. Debt to King, Assignment. 1067. 

21, c. 4. Penal Actions, Informations, Venue. 430. 517, 18. 
c. 12. § 2. General Issue, Costs. 988. 

5. Venue, General Issue, Justices, ^c. 431. 653. (5.) 
c. 13. Jeofails. 923, 4. 925, 6. 
c. 16. § 1. Entry, Ejectment. 1104. (n.) 1195. 

2. Limitation ef Actions. 15, 16. 

5. Tender of Amends, Trespass. 36. 646. (a.) 

6. Costs. 962. 966, 7. 
c. 19. § 9. Bankrupts. 936. 

11. Bankrupts. 1006. 
c. 23. Habeas Corpus. 405, 6. 412. 
c. 24. Execution. 1031. 
c. 26. § 2. Personating Bail. 275. 

Charles I. 

3. c. 4. § 4. Bail in Error. 1149. 

16. c. 6. Michaelmas Term, Teste and Return. 106. 107. (^.) 119. (/.) 12p. 

(h.) 

Charles 1 1. 

12. c. 14. Holydays. 56. 
c. 30. Holydays. Id. 

13. stat. 1. c. 11. Holydays. Id. 

2. c. 2. § 2. Ac etiam. 149. 

3. N,on pros. Costs. 420. 422. 458. 460. 982. 

4. Outlawry. 135. 144. (a.) 

5. Prisoners. 358. 

6. 7. Teste and Return of Writs. 102. {d.) 781. 1027. 1098. 
9. Bail in Error. 1101. 1152. 1153. 

10. Costs. 1181. . 

16. c. 2. Error, Exchequer. 1140. (d.) 

16 & 17. c. 8. § 1, 2. Jeofails. 923. 925. 927, 8. 943. 

3. Bail in Error. 1101. 1152. 1251. 1252, 3. 

17. c. 7. Replevin, Costs, Execution. 418. 574. 577. 888. 931. 977. 993. 

1038. 

c. 8. § 1. Judgments. 933. 1116. 1118. 

2. Administrator de bonis non. 1119. 

17 & 18. c. 12. Bail in Error, Ejectment, Ireland. 1253. 

20. c. 4. Error, Exchequer. 1140. (ft.) 

22 Si 23. c. 4. Bail in Error. 1152. 1251. 

c. 9. Judge's Certificate, Costs. 831. 953. 963, &c. 965, 6, 7. 

29. c. 3. § 4. Undertaking in writing. Contracts. 227. (c.) 433, 4. (A.) 

10. Judgments, Cestui que trust. 935. 1035, 6. 

14, 15. Judgments. 938. 

16. Execution. 935. 1000. 1053. 

18. Recognizances. 1086. 
c. 5. Affidavits, Commissioners. 179. 491. 496, 7. 
c. 7. § 6. Sunday. 218. 

31. c. 2. Habeas Corpus. 347. 
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• William 4* Mary : 

1. sess. 1. c. xviii. Cmirt of Requests, Bristol, Gloucesier, Costs, 957. 

c. 27. Wales, Error. 1138. 

2 & 3. sess. 1. c. 0. Damages, Costs. 893, 4. 

3. c. 14. Heir and Ancestor. 926, 7, 8. 

4 & 5. c. 4. § 1, 2, 2, 4. Bail. 249, 50. 263. 275. 

c. 18. § 2. Information, Quo Warranto, Costs. 951. 

3, 4, 6, Outlawry. 135, 6. 140, 41. 
c. 20. § 2, 3. Docketing Judgments. 51, 2. 731, 2. 939, 40. 
c. 21. Prisoners. 341, 2. 343, 4. 348. 
c. 23. § 10. Costs. 967. 
c. 24. § 15. Jury. 778. 853. (6.) 

. 18. Tales. 858. (a.) 

5. c. 12. Capias pro fine. 943. (c.) 
c. 21. § 3. Cmnmon Bail. 240. (c.) 

5 & 6. c. 21. § 4. Date of Process. 158. 

WiLMAM III. 

7 & 8. c. 24. Oaths. 70. 

c. 32. § 1. Jury Process. 780. 856. (/i.) 922. 

3. Tales. 751. 857. {e.) 858. 
c. 36. § 3. Docketing Judgments. 940. 

8 & 9. c. 11. § 1. Costs on Acquittal. 086. 1241. 

2. Costs on Demurrer. 972. { f.) 982. 1181. 

3. Costs in Waste, Scire Facias, and Prohibition. 870. 946, 

7, 8. 1095, 6. 1100. 1132. 

4. Costs for wilful Trespass. 965. 968. 

5. Executors and Administrators, Costs. 917. 949. 

6. Scire Facias, Judgments. 410, 11. 934. 947. 1117. 

7. Abatement. 934. 1119. 1163, 4. 

8. Damages, Suggestion of Breaches, Scire Facias. 559. 583. 

585. 086. 087. (f) 721, 2. 781. 879. 881. 947. 1108. 

1152. 1183. 

c. 20. Escape. 235. [d.) 
c. 27. } 3. Error. 1181. 

6. Escape, Fresh Pursuit. 049. 

8. Escape, Prisoner. 366. 

9. Prisoner, Marshal, d^'C. Evidence. Id. 307. 

12. Rule to plead. 324, 5. 

13. Prisoners. 355. 359. 

9 & 10. c. 15. § 1, 2. Arbitration. 820. 823. 820. 840. 84-5. 

33. Common Bail. 240. 
c. 25. $ 42. Date of Process. 158. 

10 & 11. c. 10. § 20. Arrest for exportmg Wool. 172. 

c. 14. Limitation, Error. 1141. 1174. 

11 & 12. c. 9. § 1. Costs. 952. 963. 

2. Arrest in Wales, and Counties palatine. 171* 

12 & 13. c. 2. Judges. 39. 

c. 3. Peers, and Members of the House of Commons. 27. 37. 1 16. 
13. c. 6. § 3. Oaths. 71. 

Anne : 

1 stat. 2. c. 6. j h Escape Warrant. 233, 4. 1031. 

3 & 4. c. 9. Arrest, Promissory Notes. 6. 

4 & 5. c. 16. § 1. Demurrer. 446. {f.) 695. 

2. Jeofails. 108. 439. (/.) 927. 943. 

3. Warrant of Attorn^. 95. 

4. 6. 7. DoiAle Phsas', Costs. 654, 6. 660. 741. 971. 1078. 

6. Venire Facias. 777, 8. 

8. View. 495, 6. 795, 6. 

1 1. Dilatory Pleas. 640. 1121. 

12. Paymcnl. 920. 1130. 
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4 & 5. c. 16. §19. Bringing Money into Court. 173. 542* 534. 

16. Fine, Entry, Limitation of Actions. 1199. 

17. 19. Limitation of Actions. 16. 

20. BaiUBond. 7. 297, 8. 300. 411. 

24. Extent, Pleadings. 927. 

26. Costs. 1163. 

27. Account. 1. 

6. c. 0. Art. 23. Scotch Peers, Privilege from Arrest. 192. 
c. 18. § 4. 6. Registering Judgments, Sfc. 941. 1086. 

6. c. 26. § 12. Scotland, Error. 1140. 

c. 35. §19. Registering Judgments, 4*c. 941. 1,086. 

7. c. 12. Ambassadors. 191. 

c. 20. § 18. Registering Judgments, S^c. 941. 1086. 

8. c. 9. § 32. 37. Stamp Duty. 66. (c.) 

c. 14. J 1. Executioti. 4. 435, 0. (j.) 1013, &c. 1016, &c. 

4. Debt for Rent, Annuity. 4. 

8. Recovery of Fines, S^c. Extents. 1014. 1064. 

9. c. 14. Gaming. 15w 697. 616, 17. 636. 
c. 20.. § 2. Mandamus, Costs. 949, 60. 

6. Qj/o Warranto, Costs. 636, 7. 961. 

7. Mandamus, Quo Warranto, Jeofails. 9121. 

12. stat. 2. c. 16. Costs. 946. 

Georoe 1. 

1. stat. 2. c. 6. Riot Act. 16. 122. (a.) 

c. 48. Action against Township, Trees, S^c. 122. (d.) 

3. c. 16. $ 1. Sheriff's Officer, Extortion. 1071, 2. 

3. Poundage^ Extents, Recognizances. 1040. 1070, 71, 2. 

8. Death (f Sheriff, Undersheriff. 313, 14. 

9. Poundage, Sheriffs, Apportionment. 1072. {g.) 

13. Poundage. 232. (c.) 1040. 

16. Poundage, Elegit, Habere facias. 1039. 1088, 9. 

17. Poundage, Capias ad satisfaciendum. 1039. 

6. c. 13. Jeofails. 108. (c.) 923. 1161. 

6. c. 16. § 1. Action against Township, Trees, S^c. 122. {d.) 
c. 18. Joint Stock Companies, Nuisance. 647. 

c. 21. § 63. Sealing blank Writs. 64. (d.) 

64. Date of Warrant. 168* 

7. c. 31. § 1, 2. Bankrupt, Certificate. 206. (a.) 

8. c. 26. § 1, 2. Recognizances. 1086. (c.) 

3. Poundage, Statute Staple, ^c. 1088, 9. 

4. Recognizances. 1088. 

6. Judgments, 938. {f) 1086. (e.) 

9. c. 22. Black act. 122. (c.) 

12. c. 29. § 1, 2. Process, Arrest, Bail 112. 164. (/.) 169. 164, 6. 167. 

171. 179. 224. 239. 241. 407, 8. 419. 491. 

3. Habeas Corpus. 406. 

4. Attornies. 89. 

c. 31. Trials at Nisi Prius. 762. 

George II. 

1. stat. 2. c. 14. § 16. Arrest of Seamen. 196, 9. 200. 

2. c. 22. § 13. Set off. 663. 666. 

c. 23. § 1. 3. 6, 6. 10. 12, 13. 16. 17, 18. 20, 21. Attornies. 01, 2, 3. 

67. (/.) 71, &c. 159. 31&. 

23. Costs. 28. 326, 6. 330, 31, 2, 3. 336. 

24. Attornies practising, withmt being admitted. 61, 2. 71, kc. 
26, 7. Attornies, Coroner's Clerks; &c. 62, 3. 

c. 24. Bribery. 618. 

c. 36. § 8. Ships' Articles, Seamen's Wages. 692. 

3. c. 26. § 8. 11. 18, 19. Jury. 778. 786. 866. [a.) 
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Okoroe II. 

3. c. 26. § 14. View. 866. (/.) 

16. S^dal Jury. 789. (yi) 
c. 26. Penal Actions^ Venue. 430. 

4. c. 7. § 2, 3. Qualification of Jurors. 867. (6.) 
c. 26. Jetfails. 928. 

c. 28. § 1. Tenant holding orer. Double Value. 172, 3. 

2. Ejectment, Service of Declaration. 1197. Demand of Rent. 
1200. Actual Entry. 1201. 1204. Affidavit of service. 1217. 

Motion and rule for judgment. 1218, 19. 

4. Ejectment, Staying Proceedings. 490. 1231. 1231, 6. 

6. c. 18. § 2. Attornies, Justices. 84. 

c. 27. § 1> 2, 3, 4, 6. Process, Arrest, Bail. 93. 103. 112. 164. 240. 241, 

2. 369. 419. 

c. 30. § 3. Bankrupts, Enlarging time for surrender. 200. 

5. Bankrupts, Privilege from Arrest. 200, 201. 1049. 

6 . Bankrupts, Bringing up, or attending, in custody. 202 . (Jb.) 

7. Bankrupts, Discharge, Pleading. 204. (e.) 212. Id. (b.) 292. 

(d.) 648. (e.) 

9. Bankrupts, Pleading, Future Effects. 204. 648. 1010. 1109. 

nil. (b). 

13. Bankrupts, Certificate, Discharge. 212. Id. (6.) 292. (d,e.) 
18. Bankrupts, Habeas Corpus, Commitment. 287. (c.) 

23. Bankrupts, Bond to Chancellor. 686. 

26. Bankrupts, Petitioning Creditor, Assignees, Costs. 330. (h.) 

331. 

28. Bankrupts, Set off. 666. Id. ^k.) 

46. Bankrupts, Petitioning Creditor, Assignees, Costs, 330. (A.) 

331. 

6. c. 27. § 2. Attornies. 72. {g.) 

7. c. 8. Stock Jobbing. 698. 767. 

c. 20. § 1. Ejectment by Mortgagee. 490. 1231. 1236, 6. 

8. c. 6. § 1. 18. Registering Judgments, &c. 941. (c.) 1086. 
c. 16. § 4. Hundredors. 122. (a.) 126. 

c. 20. § 6. Destroying Turnpikes, &c. 122. {d.) 
c. 24. § 4, 6. Set off. 663. 667. (/.) 

10. c. 32. § 4. Cutting Hop binds. 122. {d.) 

11. c. 19. § 1. Sf 3. Fraudulent Removal of Goods. 646. 910. 

12. Notice of Declaration, Ejectment, Landlords. 987. 1227, 8. 

1229. 

13. Ejectment, Landlords. 1227, &c. 

14. Action for Use and Occupation. 668. (c.) 

18. Double Rent. 646. 

19. Costs, Certificate. 963. 

21, 22. General Issue, Costs. 663. (6.) 888. 977* 988. 

23. Replevin Bond. 7. 1038, 9. 
c. 22. § 6. Hundredors. 122. (d.) 

12. c. 13. § 3, 4, 6, 6, 7, 8, 9. 12. Attornies, Prisoners. 61, 71. 84, 6. 159. 

327,8. 

c. 26. § 9. Goldsmiths* Company, Penalties, Execution. 1244. 
c. 28. § 1 . Gaming House. 519. (a.) 
c. 29. County Rate. 127. 

13. c. 19. § 6. Horse racing. Compounding penal Actions. 604. 
c. 21. Destroying Collieries, &c. 122. (d.) 

14. c. 6. Stealing and destroying Sheep, 122. {d.) 
c. 10. Costs. 964. 960. (c.) 

c. 17. § 1, 2, 3. Judgment as in case of Nonsuit. 491. 768. 762. 770. 

4, 3. Notice if Trial, Countermand. 676. 756, See. 

18. c. 20. Notice of Action, Justices. 29. 
c. 34. § 1. Gaming House. 618, 19. 
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Georgb II. . 

19. c. 34. § 6. Officers of Customs, Execution against Hundredors. 126. 

16. Customs and Excise, Costs. 969. (a.) 
c. 37. § 6. Policies of Assurance. 591. 

7. Bringing Money into Court. 620. 

20. c. 19. § 1. Wages of Labourers. 528. (J'.) 
c. 24. § 6. Prize ifloney. 529. 

c. 37. § 2. Rule to return Writs. 306. 

21. c. 3. Process, Affidavit, Arrest, Bail. 164. 

22. c. 24. Hundredors. 122. (a.) 

c. 46. § 2. to § 15. Attornies, Sessions, Clerk of the Peace. 61. 65. 67> 8. 

74, 5. 84. 

34. Execution against Hundredors.^ 122- (jd.') 

35. Bail Bonds, Assignment, Counties palatine. 298. ((f.) 
c. 47. Suggestions, Costs. 957. 958. (a.) Id. {f.) 959. 

23. c. 26. § 15. Attornies, Solicitors. 72, 3. 

c. 27. Court of Requests, Costs. 516. 957. 958. (g.) 960. (i.) 
c. 30. The like. 992, 3. 957. 958. {h.) 960. (w.) 
c. 33. The like. 957. 988. 

24. c. 16. The like. 957. 

c. 18. § 1, 2, 3. Jury. 778. (a.) 792. 

5. Trials at Nisi Prius. 752. 
c. 42. Attornies, Costs. 80. 957. 

c. 44. § 1. Notice of Action. 28, 9. 35. 

2. Justices, Tender of Amends^ 646. {a.) 

4. Bringing Money into Court. 621. 

6. Demand of Copy of Warrant. 33, 4, 5. 

8. Limitation of Actions, Justices, Constables, &c. 19. 

c. 48. Michaelmas Term, Teste and Return. 106, 7. 119. (/.) 129. {k.\ 

346. (e.) 

25. c. 34. Court of Req^sts, Birmingham, Costs. 957> 8. 
c. 36. Disorderly Houses. 5.57. 597. 

c. 43. Court of Requests, Liverpool, Costs. 992. 957. 

26. c. 21. § 8. Arrest on remedial Statute. 172. 

27. c. 17. Marshal. 52, 3. 

c. 20. § 2. Overseers, Poors' Rate, Distress. 28. 

29. c. 4. § 14. Arrest of Soldiers. 200. 

c. 36. Action against Township, Trees, Sfc. 122. {d.) 

30. c. 3. § 87. Attorney, Commissioner of Land Tax. 81. 
c. 8. § 20. Arrest of Soldiers. 200. 

c. 19. § 75. Attornies, Costs. 61. 32.5. 

31. c. 24. Court of Requests, Yarmouth. 9bl. 

32. c. 6. Costs. 957. 

c. 28. § 1, 2. 4. 11, 12. Sheriff's Officers, Extortion. 229, 30. 231, 2. 

372. 528. 698. 712. 

13, 14, 15, 16, 17. 20. Execution, Prisoners. 374, &c. 379. 382, 

&C.1112. 

24. Insolvent Debtors, Lords' Act. dl6. 

OxOROE III. 

1. c. 23. Judges. 39. 

2. c. 19. § 5. Costs. 987. 

c. 38. Court of Reacts, Kineston upon Hull. 957. 

4. c. 33. BanhrupU, Privilege of Parliament. 116. (5.) 117. 205. 

5. c. 105. Turnpike Act, Limitation qf Actums. 21. 

6. c. 50. §2. Isle qf Ma%, Affidavits. 179. (o.) 

9. c. 29. Demolishing Mills, &c. 122. (d.) 

10. c. 50. Distringas, Issues, Appearance. 111. 119. 192. 313. 

12. c. 21. Mandamus, Costs. dSo, 51. 

13. c. 51. § 1, 2. Wales. 151. 320. 969. (i.) 

c. 63. § 44. East fpdies. Mandamus. 486. 813. 
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Georgs III. * 

13. c. 78. § 47. Highway Act, Setting aside Proceedings. 628. 

79. Highway Act, Bringing Money into Court. 621. (A.) 

82. Limitation of Actions. 21. 
c. 84. § 19. Turnpike Act, Stapn^ Proceedings. 628. 

81. Turnpike Act, Bringing Money iyto Court. 621. (A.) 

85. Turnpike Act, Limitation of Actions. 21. 

14. c. 78. § 100. Building Act, Limitation of Actions, Notice of Action, Costs. 

21. 32. 988. 

16. c. 34. Insuring Lottery Tickets. 628. 

17. c. 26. Annuities. 620, 21. 

18. c. 36. § 24. Court Requests, General Issue, Costs. 960. («.) 

19. c. 68. § 24. Attornies, Court {^Requests, Tower Hamlets, Costs. 76. (a.) 

992, 3. 957. 968. (A.) 

c. 70. § 1, 2. Inferior Courts, Arrest, Bail. 164. 239. (i.) 407, 8. 
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c. 5. Marine Act. 198. 199. («.) 243. (f) Addend, to p. 807. (^.) 
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9. c. 3. {Marine Act:) 

§ 16. Witnesses on Courts Martial, Privilege frosn Arrest, Attach- 
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21. T. 1646. Sheriff of Chester, Return of' Wnts. 161. (;>.) 

M. Notice Bail. 263. 

H. Sheriffs, and their Deputies. 68. 
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2. Ac etiam. Arrest. 150. 175. 193, 

3. Clerk of Declarations. 322. 

15 & 16. H. § 1. Clerks, Seconda^. 730. (d.) 

2. Issues, Trial, Entering Causes. IGA. (b.) 116. 

if) 816. 

16. E. 1664. reg. 1. Prisoners. 369. 

2. Error. 1155. 

T. Filing Pleas. 566. (/.) 672. 

M. Bail, Habeas Corpus. 253. 256. 409. 
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4. Sheriff's Deputies. 58. (Jh.) 

•5, 6. Fees of Attornies and Officers. 88. (r.) 

8. Attornies. 74. (a,) 

10. Attornies. 60. (e.) 

11, 12, 13. Fees of Attornies and Officers. 88. (c.) 
15. Venue. 601. (//.) 

15 & 16. M. Filacers, Process. .50. 

23. E. 1581. Error. 1149. 

24. T. 1582. § 1. Bail. 239. 

4. Outlawry. 139. 

6. Attornies. 74. (rr.) 
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In Common Pleas ; 
of Elizabeth : 

24. T. 1682. § 8. Aiiomey, Bail. 247. 

9. Aiiornies. 60. (e.) 82. (/.) 


James I. 

' 2. T. 1604. Informations on Penal Statutes, Composition. 657. 

11. E. 1613. Entering Judgments. 669. 

12. E. 1614. § 1. Carrying Rolls into Cmmtry. 731. (c.) 

2. Rolls, Entering Clerks. Al. 728, 9, 30, 31. 

3. Executuni. 999. 

4. Attornies. 86. (t.) 

M. Informations on Penal Statutes, Composition. 8. 

14. M. 1616. reg. 1, 2. Filacers, Process, Appearance, Bail, Scire 

Facias. 60. 239. 


H. reg. 2. § 1. Attornies* Fees. 60. (c.) 

2. Number of Attornies. 88. (c.) 

4. Bail, Process. 238. 

17. M. 1619. Fees. 88. (c.) 

20. H. 1622. Informations on Penal' Statutes, Composition. 667. 
Charles I. 

2. H. 1626. § 1. Trespass quare clausum fregit. 104. 

2. Outlawry, Bail. 142. (A.) 

3. Same titles. 136. (a.) 

4. Reversal of Outlawry. 143. (e.) 

6. Outlawry, Supersedeas. 136. (/.) 

8. 11. 1632. § 3. Attornies. 60. {f) 

8. Rolls, Entering Clerks. Al, 728, 9, 30. 

Commonwealth : 

T. 1649. Filacers, Original Writs. 49. 64. 104. {g.) 

reg. 1. Prothonotaries Rolls, Clerk of the Essoins. Al. 

728, &c. 

2. Bail, Habeas Corpus. 407, 8. 

M. 1664. § 1. Undersheriffs, S^c. Sheriff* s Deputies. 68. 84. At* 
iornies. 60. 74. 82. 86. Bail. 247. Ejectment. 1201. 

2. Sheriff's Bailiffs. 68. Warrant to Arrest. 217. 

3. Jury of Attornies. 88. 

4. Attornies. 60. 

6. Rolls, Entering Clerks. Al. 730. 

6. Exemplifications. Al. 62. Sealing Writs. 64, 5. (e.) 

Executions. 999. 

7. Bringing in Rolls. 47. 728. 730, 31, 2. 

8. Changing Venue. 468. 601. 603. 608. 

9. Outlawry. 133. 136. Bail. 227. 

10. Habeas Corpus, Prisoners, Bail. 349. 360. 368. 

366. 407. 

11. Bail, Habeas fJorpns. 263. 404. 408, 9. Procc* 

dendo. 410. 

12. Arrest, Bail, Render. 172. 193. 238. 239. 284. 642. 
Attornies. 320. Habeas Corpus. AOl, 8, 9. Venue. 

413. 606. 


13. Attornies, Undertaking to appear. Attachment. 86. 
94. 241. Outlawry. 142. Filacers, Appearance. 

238. Prisoners. 368. 

14. Impiarlances, Declaration, Nonpros, 422. 462. (Jc.) 
16. Secondaries. 49. («.) Rules to declare, Nonpros, 

• Prisoners. 364. 421. Oyer. 688. 

16. Declaration. 433. 

17. Amendment. 707. Id. (/.) 

20. Demurrers, Amendment, 694. 696. 
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In Common Plm } 

of COMHON^rBALTII : 

Al. 1054* ^ 21. Notice €>f I nuitiry. Knterin^ Issue* 727.734. 

7fi4. 777. Notice of Trial and Conntcnnand. 755, 
(5. Costs. INK. Trial hy proviso, &c. 7(U. Uecord 
of Nisi Prills. 777. (r.) ftl7. (rf.) 

23. Special Verdicts. 897. 

24. Venire dc nom. 894. 1>22. 

25. Habeas Corpus, Costs. 414. 

28. Attornies, Oath. 70. 

Charles II. 

13 & 14. H. 1661. Bail, Habeas Corpus.' 404. {g.) 408, 9, 10. 

14 & 15. H. 1662. reg. 1 . Sheriff's Deputies. 58. Blank Warrants. 

217. 


2. Attornies. 74. 86. Warrants of Attorney. 

96. {b.) 132. (/.) 569. 

3. Pruoners. 354. (/*.) 358, 9. 363. 

4. Warrants of Attorney. 548. 

15 & 16 H. 1663. Sheriff's Deputies, Outlawry, Bail. &ii. 135. (/.) 

17. M. 1665. Outlawry, Costs, Sheriff's Bail. 134. (/!) 135. (/.) 142. 

(/i.)i43.c/:) 

21. T. 1669. reg. 1. Attornies, Entries. 729. (Jb.) 

2. Both. 47. 72!). (5.) Attornies, Bill. 323. 7?w- 

jiarlances. 462. 

24. E. 1672. reg. 1. Supersedeas, Outlawry. 50. 134. ( /!) 

2. Filacer's Appearance. 50. 238. 

27. E. 1675. Demurrer Boohs. 739. (e. k.) 1176. 

28. T. 1676. Frrw'. 1155. 1161. 

M. Error. 1145. {f.) 1155. 1159. 1161. 

29. T. 1677. reg. 1. Attornies. 61. {b.) 

2. Entries on Rolls. 730. (f.) Record of Nisi Prius. 

776. 


30. M. 1678. 
.32. T. 1680. 

33. T. 1681. 

34. E. 1682. 


36. M. 1684. 


3. Attornies, Writ of Privilege. 320. (g.) 

4. Clerk of the Treasury. 52. Record if Nisi Priu.s. 

170. (f.) 

5. Sigfiing and entering Judgments. 52. 569. 930. 
{b.) 938. {g.) Brining in Rolls. 47. 731. 938. 

Po.steas, &c. 901. (r.) 

Original Wril,s. 104. 

Ejectment. 1218. 

Outlawry, Costs, Declaration. 143. 423. 
reg. 1. Posteas, Qjuitam Actions. 901. 

3. Prothonotaries, Clerk of the Es,soins, Rolls. 47. 

729, 30. 732. (r.) 

Attornies. 60, 61. 


James II. 


1. E. 1685. reg. 2. Record of Nisi Prius, Ne Recipiatur. J117. 

2. E. 1686. Po.steas. 901. 

T. Outlawry, Bail, Costs. 134. {f.) 135. (/.) 143. 

2 & 3. H Record of Nisi Prius. 51, 2. 96. 776. Pluries Capias. 

51,2.132. Warrants oj' Attorney. 96. 132. 56!). 776. 

William & Mary : 

1. T. 1689. reg. 1. Outlawry, Costs. 144. 

2. Filacers, Bail. 50.251. 

2. T. 1690. reg. 1. Filacers, Rule to bring in Body. 50. 310. 

2. Filing Affiflavits. 497. 

.5. 10 Mar. 1692. Bail by Commissioners. 251. 258. 

K. 1693. re(r. 1. Entering Js.sucs. 733. Record of Ni.d Prius. 

777 . 
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In Common Fleas ; 

of William & Mary : 

5. E. 1003. reg. 3. Bringing in Rolls. • 47. 728. 733. Docketing 

Judgfnents. 51. 940. {h.) 
3. Prisoners. 343, 4, 5. 346. 366. 

William III. 

9. T. 1697. Attomies, Writ of Privilege, Sealing Writs. 34. 320. 

13. E. 1701. Certiorari, Isle of Ely. 398. (w.) 

4. M. 1703. Aitornies. 61. 

9. H. 1710. reg. 1. Trials at Bar, Notice. 730. 

2. Declaration. 466. {d.) 

3. The like. 422. 438. 

4. Bail Bond. 299. (a ) 

George I* 

2. M. 1713. Clerk of' the Essoins, Bringing in Rolls. 47. 728. 732. 

{b. c.) Docketing Judgments. 31. 

T. 1716. Notice of Trial. 734. 

3 . M. Countermand of Notice of Trial. 737. Id. (i.) 

6. H. 1719. reg. 1. Notice of Inquiry. 378. 

2. Attorneys Undertaking, Bail by Commissioners. 

241. 232. 

8. H. 1721. Rule to return Writ. 307. 

E. 1722. Prisoners. 334, 3. 361, 2. 368. 

10. T. 1724. Notice of Inquiry, Demurrer. 578. 

11. H. Entering Issue. 734. 

12. M. 1723. Bail, Outlawry. 141. 

T. 1726. Special Arguments, 305. 739. 

1*). M. — — - Bail by Commissioners. 252. 

E. & T. 1727. Prisoners. 33. {f.) 

George II. 

1. M. Declaration. 432. 

3. M. 1729. reg. 1. Trials at Bar. 750. 

2. Declaration de bene esse. 433. (<?.) 436. 4(><>. 

19 Jan. Prisoners, 53. 372. 

H. The like. Id. 

E. 1730. Declaration. 457. 466. 473. 

3 & 4. T. Bail. 25(1. 

3. M. 1731. Warrants of Attorney, Judginent Paper. 31. 96. 369. 

6. M. 1732. reg. 1. Bail by Cmnmissiofiers. 232. 

2. Exception to Bail, 255. 

3. Demurrer Books. 739. 1176. 

4. Signing Judgments. 930. 

3. Attornies, Bail. 247. 

6. Bail in Error. 1137. 

7. Sheriff*s Officer, Bail, 247. 

8. H. 1734. reg. 1. Prisoners. 839. 

2. Arrest, Priswiers. 177. 367. 

10. E. 1737. Service of Notices, 261. 499, 500. 

10 & 11. T. Entering Writ and Record. 818. 

11. H. 1738. reg. 1. Filing Affidavits. 497. 

2. Attachment of Privilege. 320. 

3. Attorney, Forejndger. 323. 

13. T. 1739. reg. 1. Costs of Inquirif. 580. 

2. Postcas, Inquisitions, 52. 569. 90 1 . 

E. 1740. reg. 1. Affidavits, Commissioners. 179. 242. 494. 

2. 2'erm*s Notice. 577. 756. 

14. H. Entering Causes. 818. 

14 Sc 13. T. 1741. Warrants of Attorney. 34{>. 
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In Common Pleas ; 
of George II. 

16. M. 1742. Changing Venue. 60B. 

17. H. 1743. Summons and Order. (w.) 

George III. 

7. H. 1767. Rule to return JVrit, and bring in Body. 307. 310. 

8. T; 1768. Time for Pleading. 453. 456. 466. 

18. M. 1777. Bail. 266. 

21. E. Bails Outlawry s Supersedeas. 134. 

22. H. VJQ2. Bails Warrant on Testatum Capias , Venue. 154. 250. 

204. 

23. H. 1783. Filacer's Office. 49. (ft.) Writ of Inquiry. 580. 

£. Attendance on Summons. 470. 

30. T. 1790. Bail Bond. 249. 209. 

31. T. 1701. Attoruies. 66. 69. 

32. H. 1792. Notice of Trials Entering Causes. 765. 817. 

35. H. 1795. Prisoners. 366. Declaration. 453. Time for Pleading. 

466. Issue Money. 727. 730. 

36. E. 1796. Bails Recognizance. 251. 

37 . M. Bail. 206. 

H. 1707. The like. 268. 

T. Atiornies. 70. 

38. T. 1708. Distringas, Issuess Rule to bring in Body, Attachment. 

111. 312. 

42. H. 1802. Days for Arguments. 505. (ft.) 

43. M. Warrant of Attorney , Defeazance. 545. 555. 

46. M. 1805. Insolvent Debtors. 378. (i.) 

47. M. 1806. The like. Id. Days for Arguments. 378. 505. 73J). 

48. H. 1808. reg. 1. Arrest, Bail, Trover, Detinue. 172. 186. 

2. Special Arguments, Exceptions. 505. {f.) 730. 

1 176. {c.) 

E. Ejectments Rule for Judgment. 1221. 

40. M. Paper Books. 505. 739. 

H. 1809. Original Writ, Summons, Distringas, Notice. 113. 

E. — Notice of Bail, Declaration dc bene esse. 253. 451. 

51. M. 1810. Bail, Recognizance. 251. Bail, Justification. 263- 

52. T. 1812. Trial, Special Jury. 817. 

53. T. 1813. New Trials. 913. 

54. T. 1814. Seal Office Hours. 54. 

57. E. 1817. Supersedeas, Pnsoners. 360, 70. 

50. T. 1819. Bail, Service of Notice of justifying. 261. 

Warrant of Attorney, Affidavit. 554. 

60. M. Bail, Service of Notice tf justifying. 261. 

60. Sc 1 Geo. IV. H. 1820. Amendment of Fines and Recoveries, ^-c. 

490. 706. 


George IV. 

1 & 2. H. 1821. Ejectments Consent Rule. 1203. 1226. 1231. Id. 

(/.) 

2. E. Ejectment, Appearance. 1208. 1219. 1221, 2. 

T. Particulars of Demand. 506. 

3. M. 1822. Insolvent Debtors, Prisoners, Supersedeas. 371. 

6 Sc 7. II. 1826. Discharge of* Prisoners supersedeablc. 360. 

7. M. Bail, Notice of Justification. 250. 265. 

7 & 8. H. 1827. Affidavit, Fine, or Recovery. 404. (g.) 

«. E. The like. 404. 

Fleet Prison. 53. {J\) 

8^9. II. 1828. Demurrer Books. Addend, to p. 730. 
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In Exchequer ; 

of Elizabeth : 

34 & 35. M. 1592. Debt to King, Assignment. 1007. 

James I. 

19. H. 1022. Subpoena ad respondendum. 156. (I.) 

Charles I. 

15. H. 1630. § 1. Debt to King, Assignment, 1067. 

2. Extent in Aid. 1062. • 

3. Same Title. 105B. (m.) 

4. Debt to King, Assignment. 1067* 

5. Extent in Aid. 1062. 

6. Same title. Id. 

7. Scire facias. 1091. 

B. Extent in Aid, Bonds to Farmers, &c. 1062. 

Charles II. 

36. M. 1684. Subpoena ad respondendum. 156. (A;.) 

James II. 

E. 2. to E. 3. 1685^ 6. Rejoining, and joining in Demurrer. 1070. 

Notice of Trial. 1080. Rule for Judgment. 

1081. 

William & Mary : 

3. M. 1691. Extents in Aid. 1062. 

5. E. 1693. Proceedings against Prisoners. 343, 4, 5, 6* 

Anne : 

11. E. 1712. Extents^ Property in Trust. 1048. 

George II. 

26 & 27. T. 1753. § 1. Special Bail, Exception, Justification. 257. 

2. AUorvance of Writ (f Error, Execution. 1144. 

1146. Bail in Error, Exception, Justifica- 
tion. 1156. {b.) 1157. (fl.) 1157, 8. 

3. Prisoners, Detainer. 358. 

4. Notice of Trial and Inquiry, Demurrer. 578. 

696. 754. 

5. TemCs Notice of Trial, and Inqtdiy. 577. 756. 

6. Distringas, Issues. 155. Time for Pleading. 

467. 

7. Ejectment, Appearance. 1220, 21. 

8. Imparlance, Time for Pleading. 468. (6.) 

9. Declaration. 454. (d.) Time jbr Pleading. 467. 

10. Declaration de bene esse. Time for Pleading. 

454. C/i) 

11. Proceedings against Prisoners, Supersedeas. 

354. 356. 362. 371. 

33. E. 1760. Bail, Justification. 263. (g.) 

— ' Bail in Error, Justification. 1156. 

George III. 

5. M. 1764. Bringing Money into Court. 610. 

Declaration. 454. (d. f) Time for Pleading, 467, 8. 

16. H. 1776. Declaration, Time for Pleading. 468. 

Rules to Replif, 4^. 676. 

Notice of Trial, and Countertnand. 757. 

26. T. 1786. Declaration.. 454. {d, f.) Time for Pleading. 467,8. 

20. T. 1789. Entering Causes, in London and Middlesex. 817. 

32. H. 1702. Record of Nisi Prius. 818. 

38. H. 1798. Liability of Bail. 281. 

39. H. 1799. Ejectments, Appearance. 1220, 21. 

— Notices of Trial, and Inquiry. 577. 754. 

40. H. Affidavits qf illiterate Persons. 495. 

43. J\I. 1802. Vv arrant of Attorney, Defeazance. 545. 554. 

45. E. 1805. Prcecipesfor Subpoenas, Attachments. 157. 
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In Exchequer ; 

of George III. 

48. H. 1808. Bail, Trover, Detinue. 172. 180. 

49. £. 1809. Sittings in London and Middlesex. 753. 

51. M. 1810. Bailt Justification. 251.263. 

53. M. 1812. Declaration de henc esse. Time for Pleading. 451, 5. 

56. E. 1816. Justifying Bail. 263. (5.) 

— Notices of Trial. 755. 

59. T. 1819. Bail, Service of Notice if justffing. 261. 

80. & 1 Geo. IV. H. 1830. Declaration, Pleading, Stamps, 254. 

Declaration, Notice, Judgment. 455. 

George IV. 

1. T. 1820. Affidavit hp illiterate Persons, or two or more Deponents. 

495. 

1 & 2. H. 1821. Filing Affidavits. 497. 

— Sherds, Return of' WriU, 1057. 

2. E. Reading Office Copies if Affidavits. 497. (i.) 1203. 1231. 

(/) 

Ejectment, Appearance. 1208. 1219. 1220, 21. 

Ejectment, Consent Rule. 1226. 

3. T. 1822. Extent in Aid, Affidavit of Danger. 1063. 

M. Insolvent Debtors, Prisoners, Supersedeas, 371. 

5. E. 1824. Judgment as in case of Nonsuit, 765. 


NOTICES, 

in King's Bench ; 

of George II. 

2. H. 1728. Ac etiam. 150. (b.) 

Signing Judgment. 474. 

6. M. 1732. Rule to return Writ, and bring in Body. 307, 310. 
9. M. 1735. Filing Affidavits. 497. 501. 

11 & 12. T. 1738. Rolls. 728. 734. 

17. M. 1743. Entry and Trial if Causes, 816. (c.) 818. 

3rd April, 1747. Sealing blank Writs, 54. 
in Common Pleas ; 
of George I. 

8. H. 1721. Record if Nisi Prius, Nc rccipintnr, 817- 
George II. 

1. M. 1727. Demand of Declaration, <^c. 459. 475. 588. 

2. M. 1728. Enlarging Rules, Irregularity. 503. 513. 

Attornies, Admission. 69. (c.) 

7. H. 1733. Notices to appear. 167. 

8. H. 1734. Bail. 251. 

13. T. 1739. Notice of Bill against Attorney. 323. (//.) 

George III. 

2. E. 1762. Record of Nisi Prius, Trial. 817. 

George IV. 

3. M. 1822. Attendance at Judge’s Chambers. 510. 
in Exchequer; 

of George III. 

54. M. 1813. Sittings in Lofidon and Middlesex. 753. 

28/A April, 1817. Sittings in outer Court. Id. {d.) 

George IV. 

3. J\f. 1822. Attendance at Judge^s Chambers. 509, 10. 
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OP THE 

PRINCIPAL REPORTS OF PRINTED CASES, 

REFERRED TO IN THE FOLLOWING WORK. 


IN THE KING’S BENCH, &c. 

Modern Reports^ from the Restoration of Car, II. to the end of Geo. I. 

O. Bridgman, from M. 12 to M . 19 Car. II. 

Shower, from E. 30 Car, II. to M. 7 W. III. 

Skinner, from M. 33 Car, II. to M. 9 W. III. 

Comberbach, from M. 1 Jac, II. to T. 10 W. III. 

Carthew, from 3 Jac. 11. to 12 W. III. 

Salkeld, from 1 W. & M. to 10 Ann. 

Cases lenipore Holt, from E. 1 W. & M. to H. 8 Ann. 

Lord Raymond, from E. 6 W. & M. to T. 5 & 6 Geo. 11. 

Fortescue, temp, W. III. and Ann. 

Comyns, from H. 7 W. III. to E. 13 Geo. II. 

Gilbert, K. B. 12 & 13 Ann. 

^ Strange, from T. 2 Geo. I. to T. 20 & 21 Geo. II. 

Barnardiston, K. B. from T. 12 Geo. I. to T. 7 Geo. II. 

Fitz-Gibbon, from M. 1 to T. 5 Geo. II. 

Kelynge, from H. 5 to M. 8 Geo. II. 

Cases tempore Hardwicke, from M. 7 to E. 11 Geo. II. 

Andrews, 11, 12 Geo. II. 

* 1 Wilson, from H. 16 to H. 26 Geo. II. 

* Sayer, from 31. 26 to T. 29 & 30 Geo. II. 

* Lord Kenyon, from E. 26 to T. 32 Geo. II. 

* Sir Wm, Blackstone, from M. 20 Geo. II. to T. 10 Geo. III. 

* Burrow, from M. ilO Geo. II. to E. 12 Geo. III. 

Loifr, from E. 12 to M. 14 Geo. III. 

* Cowper, from H. 14 to T. 18 Geo. III. 

* Douglas, from M. 19 to T. 21 Geo. III. 

** Durnford & East, from M. 26 to T. 40 Geo. III. 

* East, from M. 41 to M. 53 Geo. III. 

* Smith, from M. 44 to T. 46 Geo. III. 

* Maulc & Sdwyn, from H. 53 to H. 67 Geo. HI. 

N.B. All the practical cases in Strangi^s and other reports, having an asterisk 
prefixed to them, being nearly one hundred volumes in the jvhole^and most of those 
in the other reports, particularly in Salkdd and.Lord Btymmd, referred to:& 
the following work. ^ 
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* Barnewall & Aldcrsou^ from M. 58 Geo. 111. to T. 3 Geo. IV. 

* Cresswell, from M. 3 to M. 8 Geo. IV. 

* Cliitty, Vol. I. from H. 69 to M. 60 Geo. III. 

* Vol. II. from M. 10 to T. 37 Geo. III. and from T. 52 Geo. III. to T. 

3 Geo. IV. 

* Dowling & Ryland^ from H. 2 & 3 to M. 7 Geo. IV. 

^ Manning & Ryland, T. & M. 8 Geo. IV. 

IN THE COMMON PLEAS. 

Cases of Practice, C. P. from £. 5 Ann. to M. 13 Geo. II. 

Practical Register^ C. P. temp. Ann. Geo. I. and Geo. IT. 

Barnes^ from M. 5 to end of Geo. II. 

* Willes, from E. 10 to T. 31 & 32 Geo. II. 

* 2 & 3 Wilson, from H. 26 Geo. II. to E. 14 Geo. III. 

* Sir Wm. Blackstone, from M. 11 to M. 20 Geo. III. 

* Henry Blackstone, from E. 28 to H. 36 Geo. III. 

^ Bosanquet & Puller, from E. 37 to H. 44 Geo. III. 

* New Reports of, from E. 44 to T. 47 Geo. III. 

* Taunton, from M. 48 toH. 59 Geo. III. 

* Alarshall, from M. 54 to M. 57 Geo. III. 

* J. B. Moore, from H. 57 Geo. III. to E. 6 Geo. IV. 

* Moore & Payne, M. 8 & H. 8 &: 9 Geo. IV. 

* Broderip & Bingham, from E. 59 Geo. III. to E. 3 Geo. IV. 

* Bingham, from T. 3 to H. 8 & 9 Geo. IV. 

IN THE EXCHEQUER. 

Bunbury, from 1 Geo. I. to 14 Geo. II. 

Parker, from E. 16 Geo. II. to H. 7 Geo. III. 

Anstruther, from E. 32 to T. 37 Geo. III. 

* Forrest, from M. to T. 41 Geo. III. 

* Wightwick, from H. 50 to M. 51 Geo. III. 

* Price, from E. 54 Geo. III. to E. 3 Geo. IV. ; from T. 3 to H. 3 & 4 Geo. IV. ; 

and from H. 4 & 5 to T. 5 Geo. IV. 

* M^Cleland, from H. 4 & 5 to M. 5 Geo. IV. 

* M^Cleland& Youhge, from M. 5 to M. 6 Geo. IV. 

* Younge & Jervis, from M. 7 to M. 8 Geo. IV. 

AT NISI PRIUS. 

* Peake, K. B. from E. 30 to M. 35 Geo. III. 

* Espinasse, K. B. & C. P. from E. 33 to M. 48 Geo. III. 

* Campbell, K. B. & C. P. &c. from M. 48 to H. 56 Geo. III. 

* Starkie, K. B. dr C. P. &c. from M. 54 Geo. III. to M. 3 Geo. IV. 

* Holt, C. P. &c. from T. 55 to M. 68 Geo. III. 

* O* P« icc. frotti M. to fi. 58 Geo. {11. 

B.drCw P.di«.«NaiIML4 toM.6 6eo. IV. 

^ Ryan dt Ifoodjr, tc. C P. dm. from M. 4 to T. 7Geo. IV. 

^ Moody & Malkin, K. B. & C. P. &c. from M. 7 to M. 8 Oeo. IV. 
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WITH 
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Abbis t-. Barnard^ M. 35 Geo. III. — Judgment, Insolvent Act, A. 1)3 1- 

Adamson v. Gibson, H. 27 Geo. III. — Attachmait, Contempt, W. . 1 70 

Amos V. Martin, T. 3G Geo. III. — Prisoners. Detainer. A. . 3G5 

Anonymous, E. 18 Geo. III. — Oper. R. . . . . 120 

T. 18 Geo. III. — Bail, R, . . . . 247 

E. 19 Geo. III . — Second Arrest, Nonsuit, H. . . , 175 
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INTRODUCTION. 


By way of introduction to the following work, it may not be im- 
proper to take a cursory view of the proceedings in personal ac- 
tions, in the courts of King’s Bench and Common Pleas ; and the 
practice by which they are regulated, from the commencement of 
the suit, to the obtaining of final judgment and execution ; and to 
give some account of the origin and progress of the work, and 
the changes it has undergone in the different editions. 

The general nature of an action is thus given by an elegant 
writer on the law and constitution of England*. " A person, (let 
“ us suppose,) who has a cause of action, either in a right detained, 
“ or an injury done, is determined to bring his action ; and, by his 
" attorney, takes out process against the party complained of ; in 
" consequence of which, the party complained of (whom we call the 
“ defendant,) either puts in common or special bail, as the case re- 
“ quires. The defendant being thus secured, the plaintiff declares, 
“ in proper form, the nature of his case. The defendant answers 
** this declaration ; and the charge and defence, by due course of 
“ pleading, are brought to one or more plain simple facts. These 
" facts, arising out of the pleadings, and thence called issues, come 
“ next to be tried by a jury. The jury having heard the evi- 
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“ dence upon the issue before them, find (we will suppose,) a ver- 

diet for the plaintiff : On that verdict, judgment is afterwards 
“ entered. The plaintiff’s costs of suit are then taxed, by the 
" officer of the court ; and the judgment is put in execution, by le- 
" vying on the defendant’s effects, the damages given by the jury, 
" and the costs allowed by the court; which being done, there is^ 
" end of the suit, and both parties are once more oqt of court.” 

The principal proceedings in an action are first, the warrant of 
attorney, to prosecute or defend ; secondly, the process used for 
bringing the defendant into court; thirdly, his appearance and 
hail ; fourtlily, the pleadings, be^nning with the declaration ; 
fifthly, the issue ; sixthly, the trial, or determination of the issue ; 
seventhly, the judgment ; and eighthly, the execution : To which 
may be added, the proceedings in scire facias to revive the judg- 
ment, or in error to reverse it ; though these are rather to be con- 
sidered as distinct actions, or proceedings, arising out of, than as 
parts of the original suit. The above proceedings are from time 
to time entered on the rolls of the court ; which thence take their 
denomination of the warrant of attorney roll, the process roll, the 
reeognixance roll, the imparlance, plea, or issue roU, the nisi prius 
roll or record, the judgment roll, (on which latter is entered the 
award of execution^) the scire facias roll, and the roll of proceed- 
ings on writs of error, and false judgment. 

Subordinate to these principal proceedings, there are others of an 
auxiliary nature, wliich occur in the course of a suit ; such as, in 
bailable actions, the arrest and bail-bond, with the proceedings tiiere- 
on, or against the sheriff, to compel him to I'etum the writ, and 
bring in the body. These happen before the plaintiff has declared 
absolutely. After declaration and before plea, the defendant, in 
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order to prepare for fais defence, is, under circumstances, allowed to 
crave oyer of deeds, &c. or copies of written instruments, call for 
the particulars of the plaintiff’s demand, or claim inspection of pub- 
lic books, court rolls, &c. ; or he may move the court to change the 
venue, consolidate actions, strike out superfluous counts, or bring 
money into court. After issue and before trial, the pj[aintiff should 
g^ve notice of ^al, sue out the jury process, and make up and pass 
the record of nisi prim : and each party should prepare a brief for 
counsel, and subpoena his witnesses. After trial and before judg- 
ment, the unsuccessful party may move the court for a new trial, or 
in arrest of judgment ; or for judgment non obstante veredicto, a 
repleader, or venire f tunas de novo^ 

The variations in the proceedings are occasioned, first, by the na- 
ture of the action, and the parties by or against whom it is brought ; 
as whether it, be founded in contract or toi't, or be brought by or 
against one or more plaintiffs or defendants, by the assignees of a 
bankrupt or insolvent debtor, or by or against baron and feme, sur- 
viving partners, executors or administrators, heirs or devisees, &c. : 
Secondly, by the mode of commencing the action ; as whether it be 
commenced originally in the King’s Bench or Common Pleas, or re- 
moved thither from an inferior court : and, in the former case, 
whether it be commenced by original writ, bill of Middlesex or la- 
titat, capias quare clausmi fregit, or attachment of privilege, or 
by bill exhibited to the court, and brought against common persons, 
or peers of the realm, members of the House of Commons, corpo- 
rations, htmdredors, attomies, oflicers of the court, or prisoners in 
the actual custody of the sheriff or marshal : Thirdly, by the nature 

the process <used for bring^g the defendant into court ; which is 
either a mere summons, an attachment or distringas against his pro- 
perty, or a capias ^upst his person ; which latter process, in point 
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of form, is common or special, ami in effect is bailable or not baiU 
able ; and. upon a bailable capias, the defendant is either taken, or 
stands out to process of outlawry : Fourthly, by the appearance of 
the parties ; and whether they prosecute or defend the actidn in 
person or by attorney, or, in case of infancy, by prochein amy or 
guardian : Fifthly, by tbe course which the proceedings take ; and 
whether the action be prosecuted, or abate by the death of the par- 
ties ; or the plaintiff voluntarily abandon it by a discontinuance, nolle 
prosequi, stet processus, or cassetur hiUa vel breve ; or make default, 
and suffer judgment of non pros for not declaring, replying, or en- 
tering the issue, or judgment as in case of a nonsuit for not pro- 
ceeding to trial ; or the defendant compromise or compourid the ac- 
tion, confe.ss it, or let judgment go by default. 

If the action be prosecuted, the variations in the proceedings are 
occasioned. Sixthly, by the nature of the declaration, and subse- 
quent pleadings; as whether the declaration be common or special, 
and consist of one or more counts, and whether it be in chief or by 
the bye, and delivered or filed absolutely or de bene esse, and whether 
the defendant plead or demur thereto ; .md, if he plead, whether it 
be to the jurisdiction of the court, in abatement, or in bar ; and if 
the latter, whether he plead one or more pleas, and whether they 
be general or special ; and if special, whether the replication thereto 
be in denial, or confession and avoidance, or by way of estoppel, or 
new assign the injury complained of ; and whether there be any re- 
joinder, surrejoinder, rebutter, or surrebutter, and of what it con- 
sists : SeventUy, by the nature of the issue, joined upon the plead- 
ings ; as whether it be an issue in fact or in law ; and if in fact, 
whether it be triable by the court, upon ntd tiel record; by a jury, 
upon pleadings concluding to the country ; or by the bishop’s certi- 
ficate, upon a plea of ne mques accouple. See. : Eighthly, by th6 
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mode of trial, and the proceedings in the course of it; as whether 
it be at bar or msi prius, or by a common or spedal jury, or the 
defendant at the trial plead puis darrein cowtinuanee, or the parties 
agree to withdraw a juror, or refer the cause to arbitration, or there 
be a nonsuit or verdict, and if a verdict, whether it be general or 
special, or there be a special case, bill of exceptions, or demurrer to 
evidence : Ninthly, by the nature of the judgment ; winch is either 
for the pliuntiff or defendant ; for the former by confession, non sum 
i^ormatue, or mhil dicit, for the latter on a wni pros, discon- 
tinuance, noUe prosequi, caesetur biUa vel hreve, retraxit, nonsuit, 
or as in case of a nonsuit, and for either party upon demurrer, nul 
tiel record, verdict, or the bishop’s certificate : Lastly, by the spe- 
cies of execution ; as whether it be by fieri facias against the de- 
fendant’s goods, by capitis ad sati faciendum against his person, 
by elegt against his goods and a moiety of his lands, or by extendi 
facias, or extent, against his body, lands and goods, or in some cases 
against his lands and goods, or lands only. 

The practice of the court, by which the proceedings in an action 
are governed, is founded on ancient and immemorial usage, (which 
may not improperly be termed the common law of practice,) regu- 
lated from time to time by rules and orders, acts of parliament, and 
judicial decisions. The practice is the law of the court, and as such 
is a part of the law of the land* ; and it has been so strictly adhered 
to, that in the case of Bewdley\, a practice of seven years only was 
allowed to prevml against the express words of an act of parlia* 
mentt. The rules and orders of the court are either such as are 

• Jenk. Cent. 295. 2 Co. 17. 4 Co. 93. (6 ) Hard. 98. 2 Ses. Cas- 342. 1 Wils. 
162. 4 Bur. 2672. 

tip. Wms. 207. 223. 

t 2 Str. 755. and see 3 Bttr. 1755. But this doctrine does not seem to be te- 
nable. See 1 Blac. Com. 70f 7. 1 Chit. Bep. 299. (a.) 
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made for tlie regulation of its general practice, or such as ap^y 
only to 4ilie proceedings in particular causes. Tbe general rules are 
confined in tiieir operation to the court in which they are made ; and 
finr the most part respect the mode of conducting the proceedings. 
Hmce we find, that acts of parliament are sometimes necessary, to 
introduce regulations extending to all the courts, or creating smne 
change mr alteration in the proceedings thiismsdives. And as ques- 
tions arise respecting the regularity of the proceeding8> the courts 
are called upon to settle, by judicial decisions, the course of their 
own practice, or to fix the construction of the rules or acts of pm*- 
liament which have been made respecting it. 

Such is the nature of practice: upon which it is observable, that 
as the actions and proceedings in general are the same, in all the 
superior courts of common law, there must necessarily be a great 
uniformity m the practice of each ; and especially when it is consi- 
dered, that tile courts have in many instances adopted the same 
general rules, and are governed by the same acts of parliament, in 
the construction of which tiieir decisions are for the most part simi- 
lar. The prindpal differences arise from the original constitution 
of each particular court, its jurisdiction and officers, and the pecu- 
liar rules laid down for regulating its proceedings ; and they consist 
•for the most part in the nature of the process used for bringing in 
tile defendmit, &c. and the manner in which it is returnable, the 
times prescribed or allowed for particular purposes, and the modes 
of transacting butiness the court or its officers *. 

In the following work, it is the author’s intention to treat oi per- 
sonal actions, and the various means of commencing, prosecuting, 

* It w«re to be wished, that many of these diffinences were abolished, in otder 
to render the practice more (dag^ imd nnifbrm. 
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and defiaiding them, in the courts of King’s Bench and Common 
Pleas, and occanonally in the court of Exdiequer of Pleas : And 
with that view, he haa ctmsidered the proceedings, in the order in 
which they present themselves, and follow one another, in the course 
of the suit ; and has endeavoured to explain, not only the principal 
proceedings, but also such as are of a subordinate nature, with aU 
the venations attendant upon each, by a metho^oal arrangement of 
the several acts of parliament, rules of court, and judidal decisions 
respecting them. In stating the mode of conunendng the suit, he 
has attended to the jurisdiction of the courts, as it is exerdsed by 
ori^nal writ, bill, or attachment of privilege. The proceedings 
against peers of the realm, corporatums and hundredors, are classed 
under the head of proceedings by origined writ, to which outlawry? 
is considered as an incident ; and the proceedh^ against members 
of the House of Commcms, on the statute 12 & 13 W. HI. c. 3. m 
well as against attomies and officers of the court, and, in the Kingfs 
Bench, against prisoners in the actual custody of the sheriff or 
marshal, under that of proceedings by bill. 

The doctrine of pleas and pleadmg, and of demurrers, amend- 
meats and jeo&ik, is considered, with reference to the different 
actions, so £ur as i^peared to be necessary for understanding the 
practice of the courts : And the reader will here find a full account 
of the practice on motions, and the cases in which the courts will set 
aside or stay the proceedings, the subject of arbitration, and the law 
of damages and costs, the doctrine of extents, in chief and in aid, 
with the proceedings in sdre facias, and error. The proceedings 
in criminal cases in general, and in reed and mixed actions, being 
fesrrign to the purpose of this work, are oidy incidaitally mentioned 
in the course of it. The doctrine of attachments, however, is con- 
sidered, as it arises out of, and is ooimected with, the proceedings 
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in civil suits : A collection will be found, towards the end of the first 
volume, of all the cases determined by the court of Common Pleas, 
on the ,^endment of fines and recoveries : And the practice in the 
action of ejectment is fully treated of in the last chapter. 

This work was originally published in three parts : The first part 
made its appearance in November 1790; and was received by the 
profession, in a manner highly flattering to its author. This part 
contained the whole of the proceedings in ’personal actions, in the 
court of King’s Bench, previous to the plea ; together with all that 
was peculiar to the proceedings by and against attomies and officers 
of the court, against peers of the realm, and members of the house 
of commons, upon the writ of habeas corpus, and against prisoners 
in the actual custody of the sheriffi or marshal, &c. In the second 
part, which was published in November 1794, the proceedings at 
large were continued, from the demand of plea, to final judgment 
and execution ; and the third part, which treated of the proceedings 
in scire facias and error, was published in November 1798. 

In the following year, a second edition of the whole work was 
called for : in which some parts of it were considerably enlarged, 
•particularly those which treated of actions and declarations; of the 
•doctrine of arrest; of the proceedings against the sheriff, to com- 
pel him to return the writ, and bring in the body ; of attomies, and 
•ihe mode of their admission, with their duties, privileges, and disabi- 
lities; of the practice on motions ; and the judgment and execution 
•against heirs and tertenants. 

In the iHrd edition, which was published in October 1803, a new 
•Chapter was inserted, on the remevcd of causes from inferior courts ; 
;by writ of certim'ari wA. habeas cbfyni«,'fromRUch as were of record. 
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and by writ of pone, reeordari f tunas loqnelam, or accedas ad cu- 
riam, from such as were not of record : And this edition was not 
confined altogether to the practice of the court of King’s Bench ; but 
contained an account of the means of commencing actions in the 
court of Common Pleas : and references were occasionally made to 
the rules of that court, and more frequently to the cases of practice 
determined therein, as reported by Lord Chief Justice W tiles, and 
other subsequent reporters. 

The fourth edition was published in January 1808. In this was 
comprised the substance of all the rules and orders of the court of 
King’s Bench, on the subject of practice, from the Ireginning of the 
reign of James the 1st, down to that period ; and in addition to 
those of the ('ommon Pleas, which were before referred to, from the 
printed collection, ending in 1743, it contained all the subsequent 
rules of that court, many of which were never before published. 

Still, however, the publication related principally to the practice of 
the court of King’s Bench. The Author had originally intended to 
treat of the practice of both courts : but was deterred from the exe- 
cution of his design, by the difficulty of the undertaking, and a fear 
of failure from attempting too much. Encouraged, however, by the 
success he met with, he afterwards inserted some of the more recent 
rules and decisions of the court of Common Pleas ; and in the ffih 
edition, published in November 1812, he endeavoured to incorporate ^ 
the whole of its practice vrith that of the King’s Bench. For this 
purpose, and with a view to the differences between the practice 
of the two courts, which will be noticed hereafter, particular at- 
tention was paid to the constitution of the court of Common Pleas, 
its jurisdiction and officers, and the process used for bringing in the 
defendant, Jkc. And besides some of the earlier cases of practice. 
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most of tbose teported by Sir George Cooke, the author of the Prae- 
ticdl Eagieter, and Mr. Secondary Bamee, were r^erred to ; and 
rdl thatw^e to be found in the reports of Lord Chief Justice WiUea, 
Mr. Serjeant Wilson, Mr. Justice Blackstone, Mr. Henry Bloch' 
stone, Messrs. Bosanquet & Pidler, and Mr. Willum Pyle Tom' 
ton: And lastly,, so much of the official practice was added, as tlie 
Author could .collect from the books upon the subject, or was sug- 
gested by his own experience and observation. 

In the siatk edition, which appeared in January 1817, the pro- 
ceedings in actions by and against attomies, and against prisoners 
in custody of the sheriff, &c. and for the removal of causes from in- 
ferior courts, were placed before the declaratmi, and time for plead- 
ing in ordinary cases ; and some otlier transpositions were made, for 
the sake of perspicuity, and in order more clearly to connect the dif- 
ferent parts of the subject. The law and practice of arrest were 
treated of altogether, in the ninth Chapter ; and the motions and 
rules of the courts were newly arranged, in the eighteenth ; which 
also included the doctrine of attachments, with the mode of proceed- 
ing thereon, and some addition to the practice by summons and 
order. In a subsequent Chapter, a general view was taken of the 
r<dls of the courts, on which issues and other matters of record are 
entered, with the entries thereon, and by whom, and in what manner 
tili^ are made, and the time and mode of bringing in and docketing 
them; and, in the Chapter on eaecutions, the writ of retomo habendo 
in r^levin was treated of, as well as the writ of habere facias pos- 
aessionem in ejectment. The stamp duties on legal proceedings, 
which have been since abolished, were also carefully stated in that 
edition, from the last general stamp act. 

In the seventh edition, which was published in Jamuery 1821, 
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besides other important alterations and additions, nrhich are particu* 
Uurly noticed in the pre&ce thereto> the execution by levari faeitu, 
and the law and practice of extents, in eld^ and in «*J, with the 
proceedings thereon, for the crown or its debtor tO obtain execution, 
or for the defendant or a third person to resist them, were made 
the subject of a separate Chapter ; and, in the following one, the 
writ of snre facUu for the king was treated of, with the proceed- 
ings thereon, for the recovery of his debts, or obtaining a repeal of 
letters patent. 

In the eighth edition, which was published in June 1824, besides 
bringing down the acts of parliament, rules of court, and practical 
decisions, to the end of Michaelmas term preceding, some further 
important alterations and additions were made. The tMrd Chapter 
was divided, and confined, in that edition, to the admission, enrol- 
ment, certificates, and re-admission of attormes; their privileges, dis- 
abilities, and duties, with the consequences of their misbeha^aour. 
The remainder of that Chapter, consisting of the proceedings in 
actions by and agduost attormes, &c, and for the recovery and tax? 
ation of their costs, was made the subject of a separate one, being 
the fourteenth. The numerous decisions respecting attormes and 
hail, occasioned considerable alterations and additions in the Hard 
and twefth Chapters ; and in the nineteenth, there was a new and 
copious arrangement of the cases in which attachments for contempt 
might be moved for. The Chapter in the former editions, on 
“ motions and rules, &c. and the practice by summons and order, 
&C.” was also divided ; and an additional one formed out of it, being the 
twentieth in the eighth e^Hon, on " motions and rules, &c. peculiar to 
the action of ejectment, and affidavits in support of them, and such* 
motions and rules as were not necessarily connected with any suit 
in which Cluq>ter was induded a full account of the motion and rule 
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for siting aside an annuity, and delivering up the securities to be 
cancelled, &c. with the decisions of the courts, on the statutes 
17 Geo. III. c. 26. 53 Geo. III. c. 141. and 3 Geo. IV. c. 92. 
And, in the thirty-Jjfth Chapter, an outline was g^ven of written 
evidence, referring to the different books in wliich the subject was 
more fully treated of. That edition too was greatly improved by 
the insertion of some very valuable notes, and references to MSS. 
cases of practice, never before published, which were kindly com- 
municated to the Author by Mr. Justice Holroyd. Some references 
were also made therein to the reports of Sir Orlando Bridgman, 
and to the first volume of those of the late Lord Kenyon. Of the 
alterations and improvements in the present edition, a full account 
is g^ven in the Preface. 

■ The general order of the proceedings is the same in the courts of 
King’s Bench and Common Pleas : and the reader will observe, that, 
without breaking in upon that order, the author has first of all 
treated of the practice that is common to both, and then of what is 
})eculiar to each, or different in one from the other of them. When 
the practice is the same in both courts, it is in general so stated, by 
using the word “ courts” in the plural number ; and where the pe- 
culiarity or difference between them is considerable, it is commonly 
made the subject of a distinct paragraph ; but otherwise it is noticed 
in the same paragraph, and most frequently at the end of it. In re- 
ferring to the rides, they are marked with the initials of the courts 
to which they belong ; and in citing the cases, the court in which 
they were decided is in general mentioned. It should still be re- 
membered however, that the practice was originally written for, and 
confined to the court of Kingfs Bench : and hence, where the 
" court” is mentioned in tire singular number, it must be under- 
stood to mean that court, unless the subject matter appear by the 
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context, or reference to the notes, to relate to the practice of both 
courts, or be confined to that of the court of Common Pleas. When- 
ever the practice of the Exchequer of Pleas is introduced, that court 
is always particularly mentioned. 

For the ori^al cases referred to in the course of the work, the 
profession are chiefly indebted to Mr. Justice Hdroyd, the late Mr. 
Serjeant HmmingioUf the late Mr. George WUsoitf one of his ma- 
jesty’s learned counsel, Mr. (now Lord Colcheeter^ when at 

the bar, Mr. WilUam Elias Tauutm, and Messrs. M€mle8LSelwyn ; 
whose initials are added in the J'ahle, to the names of the cases 
they respectively furnished*. The few which are not marked, were 
communicated singly, by other fiiends, at different times. 

* The cases of Mr. Justice Holroyd are from M. 10 to E. 37 Geo. III. ; those 
of Mr. Serjeant Runningtm, from E. 18 to M. 27 Geo. III. ; those of Mr. Wilson, 
from M. 22 to T. 31 Geo. III. ; those of Mr. Abbot, from E. 32 to E. 39 Geo. III.; 
those of Mr. Taunton, from H. 40 to M. 49 Geo. III. ; and those of Messrs. 
Maule and Selmyn, from £. 56 to T. 57 Goo. III. inclusive. . 
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OJ Actions, mid the Time limited for their Commence^ 
MENT ; and of Notices <f Action, 


Actions ore commonly divided into crtminal, or such as Acfiona^ erimU 

of the crown, and civil, or such as concern common pleas*. And tE^ latter 

arc again divided into real, personal, and mixed actions. In a real action, or mixed. 

the proceedings are in rem, for the recovery of real property only ; in a 

personal action, they arc in personam, for the recovery of specific chattels, 

or of some pecuniary satisfaction or rccompence ; and in a mixed action, 

they are in rem el personam, for the recovery of real property, Cfnd damages . 

for withholding^ it. Again, in real actions, there is a distinction between 

those founded on the possession, and those founded on the absolute pro» 

perty or righlK 

Personal actions are ex contractu, vel ex delicto; being founded upon con- PerionalacUont* 
tracts, or for i&rongif independently of contracts Actions upon contracts Actioni upon 
are Account, Assumpsit, Covenant, Debt, Annuity, and Scire facias, contract. 

Account lies, at common law, against a guardian in socage, bailiff, or Account. 
receiver, to compel an account of profits, or monies received by the 
defendant^; and by the statute 4 & 5 Anne, c. 16. § 27. it may 'be main- 
tained against the executors and administrators of every guardian, bailiff, 
and receiver, and also by one joint-tenant and tenant in common, his 
executors and administrators, against the other, as bailiff, for receiving 
more than comes to his just share or proportion, and against his executors 
and administrators. The procccdiijgs in this action being difficult. 


* Co. Lit. S84. b. Cowp. S91. 

Stqih. PI, 8 . and see Com, Dig. tit 
Action, D. 2, 

® 1 Bnc. Abr. 26. Gilb. C. P. 5. The 
outline here given of personal actions is not 
intended to point out the particular cases in 
which they are, or are not maintainable ; but 
merely to exhibit a general view of them, and 
the form they assume in pleading, to which 
the practice of the courts more immediately 
relates. To fill up this outline^ and obtain full 
information on the doctrine of persoxial ac- 
tions, and the facts necessary to support them, 
see, besides the m(n« elementary works of 
Mr. Justice Blackttone, Beeves, and Woode^ 
son, the appropriate titles in the Abridge- 
VOL. I, 


ments of BoUe, D' Anvers, Viner, and Bacons 
Comynfs Digest; Lord Chief Baron Gif- 
hert^e treatises on the actions of dAn and rr- 
ptevin; Mr. WUkmson's Practice in the latter 
action ; the law of Nid Pmd, by Mr. Justice 
Butter, Espinasse, and Sdwyns Mr. Seijeant 
WttUams's Notey on Saunders; Chitty on 
Pleading, 1 V. Chap. 11. and Mr. Bedeant 
Stephen's Principles of Pleading, 12, &c. In 
the action of assumpsB in particular, the con- 
tracts on which it it founded are very fully 
treated of by Mri Comyn, and the pleadings 
theran by Mr. Seijsant E, Lowes, See 
also Mr. Boscoe's treatise on the law of 
actions relating to real propetty. 

^ Co. Lit. 172. a. 
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diIat(Hy> and expensive^ it is now seldom used, especially as the party 
^as in general a more beneficial remedy, by action for money had and 
:^l^ved,, &c. ; or, if the matter be of a complicated nature, by resorting 
to a court of equity. It has been ruled at Nisi Prius, that an action of 
assumpsit cannot be maintained on a running account between merchants, 
or a merchant and his broker ; the proper remedy being by action of 
account^ : but, in a subsequent case, it was holden, that whatever doubt 
might have existed on the subject a century back, the action of assumpsit, 
for the balance due on the result of numerous transactions, had been so 
long maintained, that it was now much too late to make any objection 
to it**; and it seems to be now settled, that assumpsit will lie for the 
balance of an account, however voluminous it may be, and that the 
plaintiff is not obliged to bring an action of account"^, 

Jssumjmt, Assumpsit, which is now become the most common action of any upon 

contracts'*, lies for the recovery of damages, upon promises, express or 
implied, without deed. These promises are various, according to the 
subject matter of them, and the considerations upon which they arc 
founded. In general, tliey arc to pay or repay money, or to do or forbear 
To pay money, some other act. Promises to pay money are by far the most numerous of 
any, and may be classed in the following order : First, the indebitatus 
assumpsit, on a promise to pay a precedent debt, for the sale, exchange or 
hire of cattle or goods, necessaries, works and services, or monies ; or for 
the sale, assignment, or use of lands, &c. : Secondly, the quantum meruit, 
or valebant, on a promise to pay the plaintifiT, for the like considerations, 
as much money as he deserved to have, or, for goods, &c. as much as they 
were reasonably worth : Thirdly, the insimtil computassent, on a promise 
to pay the sum due on an account stated between the parties. The above 
arc usually denominated common assumpsits : Fourthly, the assumpsit on 
a promise to pay money, in consideration of a legal liability to pay it, 
which may be termed the liability assumpsit^; as upon a bill of exchange, 
(inland or foreign,) banker's draft, promissory note, bye-law, or foreign 
judgment ; or for a fine on admission to copyhold premises, legacy charged 
on laud, toll, port-duty, contribution to party-walls, &c.^ Fifthly, 
mutual promises, which are either to pay money, as on wagers or feigned 
issues, or to do some other act, as to marry, &c. or to perform special 
agrceiqjcnts, charter-parties, policies of assurance, or awards ; the breach 
of which may consist either in the non-payment of money, or the non- 

* 2 Campb. 238. and see Gtlb. Evid. 192. * The difference between the indelntatus 

2 Keb. 781. Tri.per 401. and liabUUy asmmpsU is, that in the former, 

^ Arnold v. Webb, 5 Taunt. 432. (a). the promise is founded on a pro.existing debt, 

' 5 Taunt. 431. 1 Marsh. 1 15. S. C. and the consideration for which is stated gene- 

scc 2 Chit. Rq>. 10. in which two principal rally; but in the latter, the drcumstances 

officers of the court were appointed atidilors, which induce the defendant's liability, are set 
on motion, in an action of account, 3 Dowl. forth specially in the declaration. 

& Ryl. 596. f The promises that have been hitherto 

** The action of though founded mentioned, are for the most part inqilied: 

upon contract, is properly an action upon the those which follow aw generally express, 
case, 1 Bac. Abr. SO. Gilb. C. F. 6. 
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perfonnaiice of some other act: Sixthly, special assumpsits, on promifics 
to pay money, founded on some consideration executed or executory ; as 
in consideration of marriage, the sale, exchange or hire of cattle or goods, 
necessaries, forbearance, works and services, or indemnity ; or for the sale, 
assignment, or use of lands, &c.: which promises may be made either 
by the party benefited, or by third persons. Promises to rejmy money are Torepaymoney. 
express or implied; the latter may in general be given in evidence, 
under the common count for money had and received. 

Special ^sumpsits] on promises to do or forbear some other act, may To do, or for. 
be considered as they relate to persons, personal property, or real property ; ® 

and are first, to marry, or do some personal service : Secondly, upon a 
sale or exchange of cattle or goods, to accept, deliver, take back, or 
return them ; or upon a warranty, as to their title, quality, or value : 

Thirdly, upon a bailment of cattle or goods, to be kept, cither generally 
or by way of pledge ; concerning cattle or goods lent or let to hire; or 
against carriers, wharfingers, farriers, &c.: Fourthly, to provide necessaries, 
for the plaintiff, or for third persons : Fifthly, to forbear to sue, or give 
time for the payment of a debt : Sixthly, to perform works ; under which 
may bo classed promises made by professional persons, as attornics, 
surgeons, &c.; or respecting personal or real property: Seventhly, upon 
a retainer, to serve or employ : Eighthly, to sell, assign, or exchango 
lands, &c.; or by or against landlord or tenant, to take, let, hold, repair, 
cultivate, or quit them ; Ninthly, respecting real or personal securities : 

Tenthly, to account for the profits of lands, or for money or goods, &c.: 

And lastly, on promises of indemnity. 

Covenant lies for the recovery of damages, upon contracts by deed. Covenant. 

This action is founded upon articles of agreement, awards, charter-parties 
of affreightment, policies of assurance, indentures of apprenticeship, leases, 
mortgages, &c. ; and is cither for the non-payment of money, or for not 
doing or forbearing some other act. 

Debt lies for the recovery of a stim certain: First, on records; as judg- Debt, 
ments, or recognizances ; Secondly, on specialties; as single bills or bonds, 
by or against the parties or their personal representatives, or against heirs 
or devisees ; or upon articles of agreement to pay money, leases, mortgages, 

&c.: Thirdly, upon simple contracts; as for services and works, monies, 

&c. il being a rule, that wherever indebitatus assumpsit lies, debt will also 
lie ; or, by the payee against the drawer, on bills of exchange, bankers’ 
drafts, or promissory notes, expressed to be for value received, or on bye- 
laws, or foreign judgments, or for fines and amerciaments, &c.: Or lastly, 
it is founded in mahficio: and lies against sheriffs, &c. for escapes after 
judgment ; or upon acts of parliament, by the parties grieved or common 
informe^. 

Annuity is an action which lies for the recovery of an annuity, or Annuity, 
yearly payment of a certain sum of money, granted to another in fee, for 
life or years, charging the person of the grantor only ; and it may be 
brought by the grantee or his heirs, or his or their grantee, against the 
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grantor or his heirs*. This action is at present out of use, lieing super- 
seded by the action of debt or covenant. But debt docs not lie at common 
law, lior by Stat. 8 Anne, c. 14. § 4. for the arrears of an annuity or yearly 
rent, devised to A. payable out of lands, during the life of B., to whom 
tiie lands arc devised for life, B. paying the same thereout, so long as the 
Scire facias. estate of freehold continues Scibb Facias lies by or against the parties 
or tlieir representatives, to have execution on a judgment, statute or re- 
cognizance, for the sum recovered, or acknowledged to be due. 

Actions for ACTIONS for WRONGS arc Case, Detinue, Ttcplcmn, and Trespass vi et 

wrongs. 

armis. 

Actions on the case arc founded on the common law, or given by act of 
parliament ; and lie to recover damages, for consequential wrongs or torts, 
to persons individually or relatively ; or to real or personal property, or 
some right or privilege incident thereto. These actions are either e.v 
delictp or quasi ex contractu : and they are said to arise from wiw/- 
Jcazofice, or doing what the defendant ought not to do ; non~feazance, 
or not doing what he ought to do ; and mis-fcazance, or doing wliat he 
ought to do, improperly ; and they are commonly for doing or omitting 
something contrary to the general obligation of law, the particular rights 
To iwrsons. or duties of the parties, or some implied contract between them. To 
persons individuaUy, cx delicto, they arc for some consequential hurt or 
damage, arising from public nuisances, or keeping mischievous animals ; 
in nature of conspiracy ; for malicious prosecutions, of civil suits or 
criminal charges ; libels, scandalum magnatum, or defamation of common 
persons; against justices, or other otHcers, for refusing bail, &c. ; or, 
quasi cx contractu, against surgeons, &c. for improper treatment. To 
•persons relatively, cx delicto, they are for seducing, enticing away, or 
harbouring wives or servants, per quod consortium vcl servitium amisit 

® Co. Lit. 144. b. mediate, but consequential : Secondly, that the 

4 IMaule & Sel. 113. and see 6 Moore, pkiintifT may declare for them by bill, with a 
335, 3 Brod. & Bing. ISO. S. C, where the quod cufti, which is not allowed in trespass .* 
annuity was created by grant. Sec also 2 Salk. 630. 1 Str. 62 1. Thirdly, that in 
M*Cld. 495. these actions, the plea of the statute of limi- 

® This and some other of the wrongs here tations is not guilty within sir years ; 2 Wils. 
mentioned, as aflecting may and do 85. 2 Bur. 753. 2 Ken. 371. BuL Ni, 
frequently affect jiersonid property. And on Pri, 28. S. C. 6 Ea^t, 387. S. P. semb. and 
the other hand, some of the wrongs hereafter not, as in trespass and assault, within four 
referred to, as affecting pcrsorcal property, may years ; 2 Salk. 420. And lastly, that though 
and do sometimes affect jxrsonSf as negli- the plaintiff should not recover forty shillings 
gcuce in riding horses, and driving carriages, damages, he is nevertheless entitled to full 
&e. costs. 1 Salk. 206. 2 Ld.Ilaym.831.S.C. 

^ In the former editions of this work, ac- 3 Wils. 319. 2 Blac. Ilcp. 854. S. C. and 
tions for criminal conversation, debauching see 2 Durnf. & East, 167. 5 Durnf. & East, 
daughters, and beating or imprisoning wives 361. 5 East, 45. 6 East, 251. 387. 4 
or servants, quod cmisortium vet servitium Bowl. & Hyl. 215. But as these actions, in 
amisit, were classed under the head of actions point of form, are laid vi ct armis and contra 
on the case ; and in prineijile they seem to jmeem, it has been determined, that they arc 
be so, for the following reasons : First, that to be considered as actions of trespass : 2 
the wrongs complained of therein are not ini- New Rep. C. P.' 476. And accordingly it is 
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OP ACTIONS^ &C. 


To personal property^ ex delicto, they arc actions of trover and conver- 
sion ; for negligence, m riding horses, driving carriages, navigating vessels, 
or performing works } against sheriffs and other oilicers^ for escapes^ false 
returns, or taking insufficient pledges, &c. : for excessive or irregular dis- 
tresses, pound breach and rescue of distresses for rent or damage feasant ; 
rescue of prisoners ; unlawfully exercising trades, or infringing patents, 
copyrights, &c. ; false and deceitful representations ; or on the statute 7 & ^ 
Geo. IV. c. 31, &c. : or quasi ex contractu, for deceit on the sale of cattle 
or goods, or immoderate use of them, when lent or let to hire ; and against 
innkeepers, carriers, by land or by water, wharfingers, farriers, &c. To 
real property corporeal, ex delicto, tlicy are for nuisances of a private nature, 
to iiouscs, lands, &c. to the prejudice of the plaintiff's possession or rever- 
sion; or on the statute 7 & 8 Geo. IV.c. 31, &c.: or quasi ex contractu, 
against tenants, in nature of waste ; for not repairing fences, or for not 
carrying away liithcs, And to real property incorporeal, ex delicto, they 
are for disturbance of common of pasture, &c. ways, offices, franchises, 
tolls, ferries, and scats in churcluis. 

Detinue lies upon a purchase, bailment, or finding, for tlic recovery 
of goods in specie, or damages for detaining them. • And in this action, 
when the goods arc alleged to have come to the defendant by finding, it is 
sufficient for the plaintiff to jirove that they came to him by wrong ; at 
least, unless the finding be traversed®. Replevin lies to recover 
diunages for an immediate wrong, without force, in taking and detaining 
cattle or goods, under a distress for rent, or damage feasant, &c. ; and 
answers to the action of trespass de bonis asporiatis. It seems, that a 
writ of replevin may be properly brought, not merely where there has 
been a distress, as is generally imagined, but in all cases where a person 
takes goods out of the possession of the party who applies for the writ, 
upon his -giving security, until it shall appear whether the goods are 
rightfully taken: but if A. be in possession of goods, in which B. 
claims a property, replevin is not the proper writ to try that rights 
Trespass vi ct armis lies to recover damages for immediate wrongs, 
accompanied with force ; to the person, by menaces, assault, battery, 
wounding, mayhem, or false imprisonment ; to real property, as houses, 
lands, fisheries, or watercourses ; and to personal property, by destroying, 
damaging, taking away, detaining, or converting cattle or goods. 


To personal pro- 
IKTty. 


I'o real pro- 
perty. 


Detinue. 


Ucplevin. 


'IVespass, vi ct 
armis. 


lioMcn, that a count may be joined therein 
for breaking and entering the plaintliPs house, 
or other trespass, vi ct armis: Id, ibUl, 2 
Maulc & Scl. 436. 3 Campb. 526. n. S. C. 
ill like manner as trespass and rescue may 
be Joined, 2 Lutw. 1249. 1 Ld. Raym. 83. 
though the consequences of a rescue seem to 
be properly the subject of an action on the 
case. 

* 1 New Rep, C. P. 140. 

^ 1 Scho. & Let: 320, 21. n. 327. and 
oce Stark. AV, Pri, 288. where, in an ac- 


tion of trover for books of account, Lord 
Pllmiborongh intimated, that the bringing an 
action of trover was not ilic most convenient 
remedy in a case of this nature ; and said, 
that he had heard Mr. Wallace express bis 
surprise, that the remedy by rqilevin was not 
more frequently resorted to, by means of 
which the party might obtain possession of 
the specific chattel of which he had been de- 
prived, instead of an action of trover, in 
which he would recover damages only. 
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Upon contracts, 
by and against 
whom brought. 


Where there are 
several parties. 


By assignees. 


OP ACTIONS, &C. 

Upon eoniracis, the action should be brought by the party with whom 
the contract was made, if living; or, if dead, by his executors or admi« 
xiistrators f And it should be brought against the party who made the 
contract, or, if he be dead, against his executors or administrators * ; or, 
upon a bond, against his heirs and devisees. Where there are several 
parties to a contract, the action should be brought by or against all! of 
them, if living ^ ; or, if some are dead, by or against the survivors ^ : 
And an action may be brought by or against a surviving partner, for his 
own debt, as well as for that which was contracted in the life-time of the 
deceased If an action be brought upon a joint contract, by one of 
several partners \ or assignees of a bankrupt the plaintiff will be non- 
suited, or have a verdict against him: But if one of several plaintiffs be 
mis-named, tliia is the subject of a plea in abatement, and not in bar s : 
And if an action be brought against one of several partners, or assignees, 
he can only plead in abatement ; though the plaintiff knew, and even 
contracted with the other partners •*. In assumpsit, by one of two sur- 
viving partners, the fact of the plaintiff's being a surviving partner, must 
be stated in the declaration ; and therefore, a count for goods sold by the 
plaintiff to the defendant, is not supported by proof that the goods were 
sold by the plaintiff and his deceased partner * : But under a declaration 
containing only one set of counts, cliarging the defendant in his own 
right, the plaintiff may recover one demand due from the defendant indi- 
vidually, and another due from him as surviving partner K It is also a 
rule, that, as a man cannot sue himself, an action cannot be maintained 
by several plaintiffs, on a joint contract, where one or more of them arc 
liable, with the defendants, to the performance of it K A contract, being 
a chose in action, was not assignable at common law, so as to entitle the 
assignee to an action in his own name ™ ; but there was an exception to 
this rule, in the case of foreign bills of exchange, upon which an action 
might have been maintained, in the name of the indorsee : And the same 
doctrine was afterwards ap})lied to inland bills ” ; and extended to pro- 
missory notes, by the statute 3 & 4 Anne, c. 9 : and, by other acts of 
parliament, actions may be maintained by the assignee of the reversion, 
or against the assignee of a lease, where the covenants run with the land”; 


° ] Wms. Saund. 5 £d. 216. a. (1). 

^ Id. 291. 6. (1). and see 4 Barn. & Aid. 
467. 6 Moore, 3S2* 3 Barn. & Cres. 353. 

5 Dowl. & llyl. 152. S. C. 7 DowL & RyL 
144. 

2 Wms. Saund. 5 Ed. 121. c. (1). 

** Goldhtg V. Vaugha?tf £. 22 Geo. HI. 
K. B. 2 Chit. Hep. 436. S. C. 5 Durnf. & 
East, 498. 1 Esp. Kcp. 47. S. C. 6 Durnf. 

6 East, 582. 

^ 2 Sir. 820. 1 Wms. Saund. 5 Ed. 
291 .^. 

^ I Chit. Kup. 71. 2 Stark. Ni, Pri. 424. 
S. C. 


^ 6 Maule & ScL 45. 

*» 2 Atk. 510. 5 Bur. 2611. 2 Blac. Rep. 
947. 5 Durnf. & East, 649. 1 Wms. Saund. 
5 Ed. 291. c. d. 

* 4 Barn. & Aid. 374. and see 6 Moore, 
3S2. but see 579. 

^ 1 Barn. & Aid. 29. and see 7 Moore, 
158. 3 Brod. & Bing. 302. S. C. 

* 2 Bos. & Pul. 120. 124. (c). 6 Taunt. 
597. 2 Marsh. 319. S. C. 6 Moore, 334. 

”* For tlie, doctrine as to the assignment of 
choscs in action, see Chitty on bills, p. 7, &c. 
"A/. II. 

” Stat. 32 Hen. VIII. c. 34. 



OF ACTIOKftji Ste. 

or by the assignees of a bail \ or replevin S bond ; or of the effects of a 
bankrupt % or insolvent debtor^: But a trustee under the Scotch bank- 
rupt BCt, (54 Oeo. III. c. 137*) cannot sue^ for a chose in action, in his 
own name ® ; and upon the contract of a bankrupt, or insolvent debtor, an 
action does not lie against his assignees. 

By statute 64 Geo. III. c. IJO. § 8. all securities given or received 
for indemnifying any district, perish, township, or hamlet, for the 
maintenance of any bastard diild or children respectively, or any cx- 
penses in any way occasioned by such district, &c., by reason of the 
birth or support of any bastard child or children born within such 
district, &c., or chargeable thereto, are declared to be vested in the 
overseers of the poor of such districtp &c. for the time being ; who are 
authorized to sue for the same, as and by their description of overseers 
of such district, &c. : And such action, so commenced by such over- 
seers, shall in no wise abate, by reason of any change of overseers of 
** such district, &c. pending the same; but shall be proceeded in by such 
overseers for the time being, as if no such change had taken place.” On 
this statute it has been holden, that an action on a bond, to indemnify a 
parish against the expenses of a bastard child, must be brought in the 
names of the overseers for the time being, and not of those to whom the 
bond was given Also, by statute 59 Geo. III. c. 12. ^ 17* in all 
" actions, suits, indictments, and other proceedings, for or in relation to 
** any buildings, lands or hereditaments, purchased, hired or taken on 
lease, by the churchwardens and overseers of the poor of any parish, by 
the authority and for any of the purposes of that act, or for the rent 
thereof, or for or in relation to any other buildings, &c. belonging to 
such parish, or the rent thereof ; and in all actions and proceedings 
** upon or in relation to any bond, to be given for the faithful execution 
of the office of an assistant overseer, it shall be sufficient to name the 
" churchwardens and overseers of the poor for the time being, describing 
them as the churchwardens and overseers of the poor of the parish for 
which they shall act, and naming such parish ; and no action or suit, 
&:c. shall cease, abate, or be discontinued, quashed, defeated, or impeded, 
by the death of the churchwardens and overseers named in such pro- 
ceeding, or any of them, or by their removal from, or the expiration of 
" their respective offices.” On this statute, where a declaration in ejecU 
went, by churchwardens and overseers, contained two sets of counts, one 
describing them by their office, without their names, and the other by 


^ Stat. 4 & 5 Ann. c. 16. $ 20. 

Stat. 11 Geo. 11. c. 19. § 23. 

‘ Stat. 1 Jac. 1. c. 15. § 13. 5 Geo. 11. c. 
so. § 2. 6 Geo. IV. e. 16. § 63. And sec 
Btat. 3 Geo. IV. c. 81. § 11. 6 Geo. IV. c. 
16. § 89. authorizing the assignees of one or 
more members of a firm, to Uic names of 


partners in suits; indemnifying them against 
the payment of costs. 

Stat. 54 Geo. III. c. 28. § 17. 7 Geo. 
IV. c. 57. § 24. 

* 6 Maule & Sel. 126. 
f 3 Moore, 21. 8 Taunt. 691. S. C. and 
see 6 Bowl. & liyl. 122. 


By parish of- 
ficers. 
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OF ACTIONS, &C. 


By, or againit, 
trustees of 
friendly socie* 
ties. 


Public compa- 
nies. 


Trustees, and 
commissioners, 
of turnpike 
roads. 


thdbr names, without their q^ce, the court held^ after verdict^ that the 
dijection> if any^ was cured ^ 

In tfle case of friendly societies^, the trustees of the institution for the 
time being are authorized^ by the statutes 33 G^. III. c. 54. § 11* and 
59 Geo. III. c. 128. § 7- " to bring and defend^ or cause to be brought 
or defended, any action, suit or prosecution, criminal as well as civil, 
in law or equity, touching or concerning the property, right or claim, 
of or belonging to, or had by such institution ; and such person or per- 
sons so appointed shall and may, in all cases concerning the property, 
right or claim aforesaid, of such institution, sue and be sued, plead and 
be impleaded, in his, her or their proper name or names, as trustee or 
trustees of such institution, without other description : And no such 
suit, shall be discontinued or abate, by the death of such person or 
persons, or his or their removal from the office of trustee or trustees ; 
but the same shall and may be proceeded in, by the succeeding trustee 
or trustees, in the proper name or names of the person or persons com- 
mencing the same : And such succeeding trustee or trustees shall pay 
** or receive like costs, as if the action or suit had been commenced in 
" his, her or their name or names, for the benefit of, or to be reimbursed 
from, the funds of such institution/' In an action of de6t, on bond 
given to the plaintiff as treasurer of a friendly society, the defendant 
pleaded, that the rules of the society had not been confirmed at the quar- 
ter-sessions, pursuant to 33 Geo. III. c. 54.; and the court held, upon de- 
murrer, that the plea was bad, the bond being a good bond at comjnon law 
In actions by or against public companies, as the West India^, London 
Doch^, or Insurance^ companies, SiC, the plaintiffs or defendants arc fre- 
quently authorized and required to sue, or be sued, by or in the name of 
their treasurer, or clerk : And, by the general turnpike act the trus- 
tees and commissioners of every turnpike road may sue, and be sued, in 
** the name or names of any one of such trustees or commissioners, or of 
their clerk or clerks for the time being ; and that no action or suit to 
be brought or commenced by or against any trustees or commissioners 
** of any turnpike road, by virtue of that or any otlicr act or acts of par- 
liament, in the name or names of any one of such trustees or commis- 
'' sioners, or their clerk or clerks, shall abate, or be discontinued, by the 
death, removal or act of such trustee, &c. without the consent of the 
said trustees or commissioners ; but that any one of such trustees, &c« 
shall always b^ deemed to be the plaintiff or plaintiffs, defendant or de- 
fendants, (as the case may be.) in every such action or suit : Provided 
" always, that every such trustee, &c. shall be reimbursed and paid out 


■ 9 Dowl & Hyl. 708. 

^ And lee itat. 67 Geo. III. c. ISO. § 6, 
as to bringing and defending actions, &c. by 
or against trustees of Savingi Banks, 

^ 5 Bam. & Aid. 760. 9 Chit. Rep. 899. 
I Dowl. & Eyl. 893. S. C. 


d 89 Geo. III. c. Ixix. § 184. 

« 89 & 40 Geo. III. c. xlvii. § 150. 

' 58 Geo. III. c. eexvi. 3 Bam. & Cres, 
176. and see 4 Barn. & Cres. 962. 7 DowL 
& Ryl. 376. S. C. 

8 3 Geo. IV. c, 126. § 74. 
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OP ACTIONS, &C. 

" of the monies belonging to the turnpike road for which he or they 
shall act^ all such costs^ charges and expenses^ as he or they ^aU be 
put unto> or become chargeable with or liable to, by reason of his or 
their being so made jdaintiff or plaintiffs^ defendant or defendants.” 

In Ireland, by the statutes 5 Geo. IV. c. 73- and 6 Geo. IV. c. 42. § 10. Societies or 
societies or partnerships^ formed under the authority of those statutes^ frcland!* 
may suc^ and be sued^ in the name of any one of their public officers. And In Scotland, 
by the statute 6 Geo. IV. c. 131. joint stock societies or partnerships in 
Scotland, may sue^ and be sued^ in the name of the firms severally used by 
such societies or partnerships^ or in the name of the manager^ cashier^ or 
principal officer of such society or partnership. 

For wrongs, independently of contract^ the action must be brought by For wrongs*, 
the party to whom the injury is done^ against the party doing it. And 
if either of the parties dic^ the action is gone ; for it is a rulc^ that actio 
personalis morilur cum persona \ But there are some exceptions to this 
rule> chiefly arising from an equitable construction of the statute 4 Ediv. 

III. c. 7* by which executors shall have an action of trespass, for a wrong 
done to their testator Where several parties are jointly concerned in 
interest^ or have suffered a joint injury they may and ought to join in 
the same action ; and if they do not^ the defendant may plead in abate- 
ment^ but cannot othcr^visc take advantage of the objection And as 
wrongs are of a joint and several nature^ the plaintiff may proceed against 
all^ or any of the parties who committed them ; and it is no plea in abate- 
ment ^ or ground of nonsuit ^ that there arc other partners not named. 

In bringing actions by or against husband and wife, the rule is, that 
wherever the cause of action would survive to or against the wife, they 
ought in general to sue or be sued jointly 6 ; and this rule holds as well 
with regard to contracts as wrongs. But sometimes^ and particularly 
where the cause of action arises during coverture, the husband is allowed 
to bring the action in his own name, or in the joint names of himself and 
his wife ^ 

The plaintiff has in some cases his election, to bring one species of ac- Flection of ac- 
tion or another for the same cause ; as in actions upon contracts, he may 
bring assumpsit or debt upon a simple contract, or debt or covenant upon a 
specialty, for the non-payment of money : Or, if the breach of a simple 


" 1 Wms. Saund. 5 Ed. 216. a, (1). 

** 2 Bac. Abr. 444, 5. and see Cowp. 375. 

1 Wms. Saund. 5 Ed. 217. 4 Moore, 532. 

2 Brod. & Bing. 102. S. C. 

^ 2 Wms. Saund. 5 Ed. 1 15. 1 Vent. 
167. 2 Lev. 27. S. C. 1 Raym. 127. 2 
Wils. 414. 2 Wms. jSaund. 5 Ed. 116. (2). 

^ 6 Dumf. & East, 766. 7 Durnf. & 
East, 279. 5 East, 420. 1 Wms. Saund. 6 
Ed. 291.*. 

® 5 Dumf. & East, 649. 2 Chit. Rep. 1. 
and sec 6 Moore, 141. 3 Brod. & . Bing. 64. 
0 Price, 408, S. C. but see 2 New Rep. C. 


F. 365. 6 Durnf. & East, 369. 1 Wms. 
Saund. 5 Ed. 291. c, temb, contra, 

^3 East, 62. 6 Moore, 141. 3 Brod. & 
Bing. 54. 9 Price, 408. S. C. and sec 3 
Campb. 29, 1 Bing. 143. but see 12 East, 
89. 452. 2 Marsh. 485. semb, contra, 

8 1 Wils. 224, 2 Wils. 227. 

^ For a more particular account of the 
parties to the action, whether upon contracts 
or for wrongs, see 1 Wms. Saund. 5 Ed, 
291. 6. (4). 2 Wms. Saund. 5 Ed. 116. (3). 
and 1 Ciut. If* 4 £d«>Chap. L 



Circuity of ac- 
tion. 


Joinder of ac- 
tion. 


JOT AtAwm, 

oQtttNMl eoiiskt in mitfeatanee, he may dedaro in tasumprii, or in case on 
the ipeddcfareamataaoes as for deceit on the lale of cattle or goods^ or 
immoderate use of thern^ when lent or let to hire ; and against attomies^ 
carriers, wharfingers, innkeepers, &c. And where cattle at goods are 
WTongfhlly taken and detained, he may bring trespass et et artnis^ reple^ 
vin, trover, or detinue/ at, if they are converted into money, he may 
waive the tort, and bring assumpsit tat money had and received K But 
the plaintiff having once mode his election, cannot afterwards bring an- 
other species of action for the same cause, either whilat the former is de- 
pending, or after it has been determined. * And it is a rule, that the party 
applying for an informalion shall be understood to have made his ejection, 
and waived his remedy by action, whatever may be the fate of the mo- 
tion for the information, unless the court think fit to give him leave to 
bring an action 

The law is said to abhor circuity of action : and therefore if the obligee 
of a bond covenant generally not to sue upon it, this shall operate as a 
release, and may be pleaded in bar of the action ; for if it operated only 
as a covenant, it would produce two actions^. So where, to dedt on bond 
for 200/., the defendant pleaded, that after the making of the bond, the 
plaintiff by indenture covenanted, that if the defendant should at such a 
day pay 100/. the obligation should be void, and alleged that he paid the 
money at the day ; and upon demurrer, it was insisted for the plaintiff, 
that the indenture, being made after the bond, could not be pleaded in 
bar ; but all the court held, that the defendant might well plead it in bar, 
without being put to the action of covenant, by circuity of action But 
if A. and B. are jointly and severally bound to C., who covenants with 
A. only, that he will not sue him, this is not construed to be a release, for 
there is still a remedy on the bond against B.^: And so where a man 
becomes bound to another, who covenants not to put the bond in suit be- 
fore Michaelmas, and the obligee nevertheless brings debt on the bond be- 
fore that time, the defendant cannot plead the covenant in bar, but must 
have recourse to an action upon it 8. 

It is a rule, that several counts may he joined in the same declaration. 


* S WUs. S19. S WiU. 84a. 1 Durnf. & 
East, 874. But where the substantial ground 
uf action is contract, the plaintiff cannot, by 
declaring in eax, render a person liable^ who 
wovdd not have been Uid>le on his promise : 
Thecdbre, where the {daiittifT declared that, 
having agreed to exchange mares with the 
defendant, the latter, by fidsely warranting 
his marc to be sound, well knowii^ her to be 
unsound, falsely and fraudulently deceived 
the plaint!^ &c.; it was holden, that m- 
jhney was a good plea in bar to the action. » 
8 Marsli. 485. 

^ Com. Dig. lit Mtim, M. And see 
I’etersdorff on Bail, 40, 41. as to the cxjie- 


dicncy of adopting particular forms of action, 
in order to obtain the security of bail. 

** Rex V. Sparrow and anotlter, H. 88 Geo. 
111. K. B. And see further, as to the elec- 
tion of actions, Com. Dig. tit. ^eiion, M. 1 
Chit. PL 4 Ed. 188. 

^ 1 Durnf. and East, 446. 

« Cro. Eliz.683. 

f 2 Salk. 575. 1 Ld. Raym. 600. 18 Mod. 
551. S. C. 8 Durnf. & East, 168. 

8 And. m.td, 816. Cro. Eliz.S58. S. C. 
and see further, as to dtcuily of action, 8 
Wms. Saufld. 5 Ed. 140. (8). 4( Durnf. & 
East, 470. 
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OF Acraom# &c. 

fiir different, causes^ proMed .thef/ are iha same naiureK Thus, in 
actions Upon earUraci, the plaintiff may join as many different counts as 
he has eauses of action, in account; so likewise in assumpsit, or in c&cem 
nant, debt, annuity, at scire facias : And there is a caso where it was 
holden, that debt and detinue might he joined in the same action^. In 
like manner, in actions for wrongs independently of contract, the plaintiff 
may join as many different counts as he has causes of actimi in coie, or in 
detinue, replevin, or trespass: And he may join trespass and battery of 
his servant, per quod servitium amisit \ or trespass and rescue in the 
same declaration. But, with the exceptions before mentioned, counts 
in actions upon contract cannot be joined with counts for wrongs inde- 
pendently of contract * ; nor can counts in any one species of these ac- 
tions, be joined with counts in another. In a declaration on the case, one 
count stated, that the plaintiff, at the request of the defendant, had 
caused to be delivered to him certain swine, to be taken care of, for re- 
ward, by defendant for plaintiff ; and in consideration thereof, defendant 
undertook and agreed with plaintiff, to take care of the said swine, and 
re-^deliver the same on request ; and the court held, on motion in arrest of 
judgment, that this was a count in assumpsit, and could not bo joined 
with counts in case ^ 

Wherever several counts may be joined in the same declaration, for 
different causes of action, there is always the same process by original 
writ, and in general the same plea or general issue, and the uamctjudg^ 
menu And hciicc, rules have been framed, in order to determine what 
different counts may or may not be joined in the same declaration, from 
the similarity of the process, the plea, and the judgment. In one case, 
it was said by Lee, Ch. J. that the true way to judge of this matter is, 
that whenever the process and judgment are the same on two counts, they 
may be joined ; otherwise they cannot K But it being found that the 
similarity of the process afforded but a very fallible criterion, there being 
the same process of summons, attachment and distress, in actions of ac- 
count, covenant, debt, annuity, and detinucy and the same process of at- 
tachment and distress in actions of assumpsit, case, and trespass, none of 
which can be joined, it was said in a subsequent case, by Wilmot, Ch. J. 
that the true test to try whether two counts can be joined in the same 
declaration, is to consider and see whether there be the same judgment on 
both ; and if there be, he thought they might be well joined \ But in 
a later case, the court of Common Pleas were of opinion, that the rule 
or test to try whether two counts can be joined, as laid down in the for- 


^ 2 Wms. Saund. 5 Ed. 117. a, 

^ Bro. Abr. tit. Joinder in action, 97. Gilb. 
C. P. 5. 1 Bac. Abr. SO. But trover and 
cannot be joined. Willesi 118. And 
in order to join debt and detinue, it seems 
thqr must be both founded on contract. 

® Cro. Jac. 501. Aleyn, 9. 1 Bac. Abr. 
30. 2 New Rep. C. P. 476. ante, 4. 

** 2 Lutw. 1249. 1 Ld. Raym. 83. There 


is also a writ in the regUtev, de uxore db- 
ductd,cumbonitviri, F. N.B. 89. But this 
writ has been said to be against law. 2 Salk. 
687. 

< 5 Bam. & Aid. 652. 1 Dowl. & ByL 
282. S. C. 

^ 6 Barn. & Cres. 268. 

« 1 Wils. 252. 

i»2Wils,321. 
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mcr one, was rather too large, and not universally true * ** : and tlie reason 
for this opinion probably was, that there is the same judgment, for damages 
and costs, in actions of assumpsit, covenant, case and trespass, and the 
same entry of a misericordia in the three first of these actions, and yet 
no two of them can be joined. Therefore, in a still later case, a new cri- 
terion was substituted ; and it was said by Butler, J. to be universally 
true, that wherever the same plea may be pleaded, and the same judg- 
ment given, on two counts, they may be joined in the same declaration K 
But even this rule is not altc^ether unexceptionable ; for it is clear that 
case and trespass cannot in general be joined, although the same plea of 
not guilty of the premises will serve for both, and there is the same 
judgment in each, for damages and costs ; and though in general the 
judgment in trespass is quod capiaiur, and in actions upon the case, quod 
sit in miscricordid c, yet sometimes there is an entry of a capiaiur in case, 
as well as in trespass It should also be observed, that tliis rule is 
merely affirmative ; and it docs not hold e converse, that different counts 
cannot be joined, unless there be the same plea and judgment on all of 
them : for it is holden, that debt on record, specialty and simple contract, 
may be joined, although they require different pleas ; and in debt and 
detinue, which may also be joined, not only the pleas, but the judgments 
arc different The nature of the causes of action therefore should be 
attended to, in order to determine whether different counts may or may 
not be joined in the same declaration : and, with the exceptions which have 
been noticed, it may safely be laid down as a general rule, that wherever 
the causes of action arc of the same nature, and may properly be the sub- 
ject of counts ill the same species of actiou, they may be joined, otherwise 
they cannot. 

In order to join several counts however, in the same declaration, it is 
necessary that they should be all of them in the same right and upon 
that ground it is holden, that a plaintiff cannot join in the same decla- 
ration, a demand as executor, with another which accrued in his own 
right : and such misjoinder of action is a defect in substance, and there- 
fore bad on a general demurrer, or in arrest of judgment, or on a writ of 
error But a count for money had and received by the defendant to the 
use of an executor S or for money paid by the plaintiff as such, to the 
use of the defendant ^ may be joined with a count on a promise to the 
testator. So, a count upon a promise to the plaintiff os administratrix, for 


* 3 Wils. 854. 

** 1 Dumf. & East, 276. and see 8 Wins. 
Saund.6Ed. 117.c./. 

^ 1 Ld. Raym. 273. 2 Wms. Saund. 5 
Ed. 117. e. 

1 Rol. Abr. tit. Amercement, E. 

Cro. Car. 316. I Vent. 366. 1 Lutw. 
43. 1 Wils. 248. 
f 5 Mod. 9. 

« 2 Wms. Sannd. 5 Ed. 117. c. rf. e. 

^ 1 Salk. 10. 2 Ld. llaym. 841. 2 Str. 


1271. 1 Wils. 171. S. C. 8 Durnf. & East, 
650. 4 Durnf. & East, 277. 3 Bos. & Pul. 
7. 2 Wmi. Saund. 5 Ed. 117. c. 

* 4 Durnf. & East, 347. 1 H. Blue. 108. 
2 Bos. & Pul. 424. 5 Barn. & Aid. 652. 
2 Chit. Hep. 343. 1 DowL & Ryl. 282. 
S. C. but see 1 New Rep. C. P. 43. 6 East, 
333. S. C. in Error. 

3 Durnf. & East, 659. but see 2 Wms. 
Saund. 5 Ed. 117. c. 

^ 3 East, 104. 



la 


OF ACTIONS, &C. 

goods sold and delivered by her after the death of the intestate^ may bo 
joined with a count upon an account stated with her as administratrix ; 
for the damages and costs when recovered will be assets : and it is a 
rule^that where the transaction has , been entirely with executors or ad- 
ministrators in their representative character, and not in their personal 
character, or altogether in their personal character, the counts may bo 
joined Three executors having ordered goods to be sold as the goods of 
their testator, afterwards sued for the amount, without styling themselves 
executors, and without joining a fourth executor, who was named in the 
will ; and the court held they might recover 

An executor or administrator may declare as such, on on account stated 
by the defendant, with the testator or intestate, or with the plaintiff, of 
monies due to him in his representative character And where a testa- 
tor or intestate has stated an account, it is usual to declare for the ba- 
lance, against his executor or administrator. Or, if an executor or admi- 
nistrator state an account of monies due from the testator or intestate or, 
as it seems, of monies due from himself in his representative character he 
may be declared against as such, for what appears to be due. And, in any 
of the above eases, other causes of action, in the same right, may be joined 
in the declaration. But a count upon an account stated with the plaintiffs, 
executors, See, not saying as executors, ^c« cannot be joined with counts 
on ])roDiiscs to the testator ; for it is no allegation that the promises were 
made to the plaintiffs in their representative cajiacity ; and, under such a 
count, proof might be given of an account stated with them individually ?. 
And a count in assumpsit against husband and wye, who was adminis^ 
Iratrix with the will annexed, upon promises by the testator to pay rent, 
cannot be joined with counts upon promises by the husband and wife, as 
administratrix, for use and occupation by them afb^r the death of the tes- 
tator 

In an action by the assignees of a bankrupt, the plaintiffs may join 
counts for money lent and advanced, and money paid by them, as assign- 
ees, with counts for money had and received to their use, and upon an ac- 
count stated with them, in that character ^ And the assignees under a 
joint commission against A. and B. may, in an action to recover a debt 
due to A., describe themselves in the declaration, as assignees of A. alone K 
So, where the plaintiffs sued as assignees of A. and B. and also as as- 
signees of G. for a joint demand, due to all the bankrupts, the declaration 


^ C East, 405. 2 Smith R. 410. S. C. and 
see 5 Price, 412. 7 Price, 691, S. C. in Error. 
** Per Le Platic, J. 2 Smith R. 416. 

" 2 Bing. 177. 9 Moore, 340. S. C. 

^ 2 Lev. 165. 1 Durnf. & East, 487. 6 
East, 405. 1 Taunt. 322. 6 Taunt. 453. 
2 Marsh. 147. S. C. 8 Moore, 146. 1 Bing. 
249. S. C. Forrest, 98. accord, 

• 1 H.Blac. 102. 

^ 7 Taunt 580. 1 Moore, 305. S. C. 


but see 1 H. Blac. 108. 2 Bos. & Pul. 424. 
2 Wms. Saund. 5 Ed. 117. d, 

^ 5 East 150. and see 2 Bos. & Pul. 424. 
5 Moore, 282. 2 Brod. & Bing. 460. S. C. 

^ 3 Bam. & Aid. 101. and sec 1 Taunt. 
212. 2 Chit Rep. 697. 

* 5 Maulc & Sel. 294. 2 Chit. Rep. 325. 
S.C. 

^ 2 Stark. Al. Pri, 17. and see 8 Taunt 
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was hdiden good^ (m a motion In arrest of judgment •. The assignees un- 
der a joint commission against two partners^ may rccoYer^ in the same ac- 
tion^ debts due to the partners jointly^ and debts due to them separately ^ 
But the assignees of A.a.ban]£rupt> and also of B. a bankrupt^ underaepa- 
rate commissions, cannot recover, in the same action, 2kjmnt debt due from 
the defendant to both the bankrupts, and also separate debts due to each ; 
and if in such an action the jury have assessed the damages severally, on 
the separate counts, the court will arrest the judgment on those counts 
which demand the debts due to each bankrupt separately ^ And the 
assignees of A. and B. bankrupts, under a joint commission, cannot main- 
tain an action for money had and received to the use of the bankrupts, or 
to their own use, if it be proved that one of them only had committed an 
act of bankruptcy; neither are they entitled to recover the separate 
moiety of one, under such commission 


Limitation of The limitation of personal actions is regulated by several statutes, 
poraonal actions, jjy 32 'EMz. c. 5. §5. "all actions brought for any forfeiture upon 
c!V, §**6^* ** penal statute, whereby the forfeiture is limited to the king only, 

shall be brought within two years after the offence committed, and not 
" after. And all actions brought for any forfeiture, upon a penal 
" statute, except the statute of tillage, the benefit whes|^ is limited to 
" the king and the informer, shall be brought withinsm year after the 
** offence committed ; and in default thereof, the samS^shall be brought 
" for the king, at any time within two years after that year ended : And 
" if any action shall be brought after the time so limited, the same shall 
be void. Provided, that where a shorter time is limited, the action shall 
" be brought within that time." This statute extends to all actions 
brought upon penal statutes, whereby the forfeiture is limited to the 
king, or to the king and the party, whether made before or since the 
31 Eliz. * : But it docs not extend to actions brought by the party 
grie^ed^. And where the penalty is given to a common informer alone, 
different opinions have been entertained, whether it is within the statute. 
On the one hand it has been said, that this is not a case within the words 
of the act, which ought to be taken strictly, and not extended by an 
equitable construction. On the other hand, it has with more reason been 
contended, that as the informer is bound, when the king is joined with 


* 3 Dunf. Ik But, 779. 

^ 4 Bing. 115. 

3 Durnf. & East» 438) and leeS Moore^ 
3. 8 Taunt. 184. S. C. 

^ 8 Taunt 300. 8 Moore, 188. S. C. 
And see further, as to the Joinder of actions, 
8 Wins. Saund. 5 Ed. 1 17. a, b, e, d,e,f, 1 
Chit n. 4 Ed. 179. Steph. PL 879, 80. 


3 Bam. & Aid. 808. 1 Chit Rep. 619. 
S. and the cases there cited. 

* 1 Marsh. 381 (o). 3 Maule & Sd. 484, 
&e. 440, &c. 444. 

' 1 Show. Rep. 353, 4. Garth. 833. 
Comb. 194. 4 Mod. 189. 18 Mod. 87. S. C. 
Willes, 443. (a). l^)eers Y. Frtderw, T. 85 
Oeo. Ilf. K. B. 
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him^ much more should he be bounds when he toes by himself*. And 
accordingly, where an action was brought after a year, by a common in* 
former, on the statute 9 Anne, c. 14, the court of Coxnmon Pleas held 
this to be a case within the 31 EHz. though the action was given in 
the first instance to the party grieved, and afterwards to a common 
informer ; for such actions would have been within the 7 Hen. VIII. c. 3« 
and the 31 £liz. was made to narrow the time given by that statute, and 
could never mean to leave any actions unrestrained in point of time : 
the latter part of the clause must therefore be construed to extend to 
them**. 

By the statute 21 Jac. I. c. 16. § 3. it is enacted, that all actions of By sut. Si Jae» 
" trespass quare clausum fregU, 4*c. detinue, trover, and rejoin for ^ ^ ^ 

taking away goods or cattle ; all actions of account, and upon the case, 
other than such accounts as concern the trade of merchandise between 
merchant and merchant, their factors or servants \ all actions of debt, 
grounded upon any lending or contract without specialty, or for 
arrearages of rent ; and all actions of assault, menace, baUery, wound- 
ing, and imprisonment, shall be commenced and sued within the times 
hereafter expressed, and not after ; that is to say, the said actions upon 
the case, (other than for slander,) account, trespass quare clausum 
fregit, Sfc. debt, detinue, and replevin, within six years next after the 
cause of such actions or suit, and not after ; actions of assault, battery, 
wounding, or imprisonment, within four years j and actions upon the 
case for words, within two years next after the words spoken, and not 
« after." 

Nevertheless, if in any of the said actions, judgment be given for the 
plaintiff, and the same be reversed by error ; or a verdict pass for the 
plaintiff, and upon matter alleged in arrest of judgment, the judgment 
be given against the plaintiff, that he take nothing by his plaint, writ, 
or bill ; or if any of the said actions shall be brought by original, and 
the defendant therein be outlawed, and shall after reverse the outlawry ; 
that in all such cases, the party plaintiff, his heirs, executors or 
administrators, as the case shall require, may commence a new action, 
within a year after such judgment reversed, or given against the 
plaintiff, or outlawry reversed, and not after." 

And if any person or persons, entitled to any of the said actions, 
shall be, at the time of any such cause of action accrued, within the age 
of twenty one years, feme covert, non compos mentis, imprisoned, or 
beyond the seas ; then such person or persons shall be at liberty to 
bring the same actions, within such times as are before limited, after 
tbeir coming to or being of full age, discovert, of sane memory, at Jarge, 
and returned from beyond theySeas." 

These statutes are confined ik the particular actions enumerated To what sefiont 
therein ; and do not extend to actions of annuity, or for the recovery of a 
rent-charge * ; nor to actions of account concerning the trade of mcrchan- 

• 1 Ld. Kaym. 78. lU. Bui JVi. JM. 195. 

** Xooftw> V. Sir T. Frederic M. 0 Geo. ' Id Ves. 463. M‘ClcL 496. 
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ilize between merchant and merchant^ where the accounts arc open and 
current ; nor to actions of covenant, or debt on specialty, or other matter 
of a higher nature ; but only to actions of debt upon a lending or contract 
without specialty, or for arrearages of rent reserved on parol leases'^. A 
scire facias also, being founded on matter of record, is not within the 
statutes of limitations. 

Suits in the Admiralty Court, for seamen* s wages, not being provided 
for by these statutes^, it was enacted by the 4 Anne, c. 16. § 17* that 
all suits and actions in the court of Admiralty, for seamen's wages, shall 
be commenced and sued within six years next after the cause of such 
suits or actions shall accrue, and not after ; *' with the proviso, as be-i 
fore, in favour of persons within the age of twenty one years, &c. In the 
case of a defendant beyond sea % it was enacted, by the same statute, § 19. 
that '^if any person or persons, against whom there shall be any such 
cause of suit or action for seamen's wages, or any of the causes of 
action mentioned in the 21 Jac. I. shall be, at the time of any such 
cause of suit or action accrued, beyond the seas, then the person or persons 
entitled to any such suit or action, shall be at liberty to bring the said 
" actions, against such person and persons, after their return from beyond 
the seas, within such times as are respectively limited for the bringing 
of the said actions by this act, and by the said other act of 21 Jac* I." 
And by the Lords' Act, 32 Geo. II. c. 28. § 17* no advantage shall be 
had or taken in any action or suit against any prisoner discharged by 
virtue of that act, his heirs, executors or administrators, for that the 
cause of action did not accrue within six years next before the com- 
mencing thereof, unless the prisoner was entitled to take Inch advantage, 
before he stood charged in custody, by virtue of the original suit or 
action; and in such case, the same may be pleaded by any such 
prisoner, his heirs, executors or administrators." 

In actions of assumpsit, if the plaintiff be in England, when, the cause 
of action accrues, though he afterwards go abroad, the time of limitation 
begins to run, so that if he or his representatives do not sue within six 
years, the statute is a bar And if one plaintiff be abroad, and others in 
England, the action must be brought within six years after the cause of 
action arises It has also been determined, that the statute of limit- 
ations extends to persons in Scotland; so that if a plaintiff or defendant 
reside there, he must sue, or be sued, within the time limited by the 
statute ^ Eut if the plaintiff be abroad, or beyond the sea, at the time 
when the cause of action accrues, the statute ^vill not run against him, till 
his return to this country s. And if the plaintiff be a foreigner, and do 
not come to England for many years after the cause of action arises, he 


* Hut. 100. 1 Wms. Saund. 5 £d. 38. 
S Wms. Saund. 5 Ed. 66. 

8 Ld. Haym. 034. S Salk. 287. 6 Moil, 
85. S. C. 2 Ld. Royni. 1201. 2 Salk. 424. 
S. C. 


® 2 S.*ilk. 420. 

1 Wils. 134. 

® 4 Durnf. & East, 516. 
t 1 Blac. Rep. 286. 1 Dowl. & Ryl. 16. 
« 2 Str. 836. Fitzgib. 81. S. C. 
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still has SIX years after his coming hither, to bring his action » : And if he 
never come to England himself, he has always a right of action while he 
lives abroad ; and after liis death, his executors or administrators arc in 
the same situation. ' 

The statute cannot be a bar in any case, unless the time of limitation 
be expired after there hath been a complete cause of action ; as if a man 
promise to pay ten pounds to J. S. when he comes from Ramey or when 
he marries, and ton years after J . S. marries, or comes from Rmne, the 
right of action accrues from the happening of the contingency, from which 
time the statute will begin to run, and not from the time of the promise'*. 
So in assumpsity where the plaintiff declared that the defendant, in con- 
sideration that the plaintiff, at the defendant's request, would receive A. 
and B. into his house as guests, and diet them, promised, &c. the defend- 
ant pleaded non assumpsit infra sex annosy upon which the plaintiff 
demurred, and it was held no plea ; for the defendant cannot in such case 
plead non assumpsit infra sex annosy but actio non accrevit itfra sex 
annos ,■ fo;r it is not material when the promise was made, if the cause of 
action be within the six years, and the dieting might be long afterwards*^. 
So if the captain of a ship insured, barratrously carry her out of the 
course of the voyage, procure her to be condemned in a Vice-Admiralty 
court, sell her, and deliver her up to the purchaser, it is only from this 
last event that the statute of limitations begins to run, as between the 
assured and the underwriter And no debt accrues on a bill payable at 
sighty until it be presented ^for payment : Therefore, the statute of limi- 
tations is no bar to an action on such a bill, unless it has been presented 
for payment six years before the action commenced •. So, the statute is 
no bar to an action on a promissory note, payable twenty fmr months 
after demandy if presented for payment within six years before the com- 
mencement of the action *. But a promissory note, payable on demand, 
is payable immediately ; and the statute of limitations runs from the date 
of the note, and not from the time of demand And where the breach 
of a contract is attended with special damage, the statute runs from the time 
of the breach, which is the gist of the action, and not from the time when 
it was discovered or the damage arose*. In an action by an adminis^ 
iraior, upon a bill of exchange payable to the intestate, but accepted after 
his death, it was liolden, that the statute of limitations begins to run from 

* S Wils. 145. 2 Blac. Rep. 723. S, C. 

Godb. 437. 1 Lev. 48. 1 Blac, Reji. 

354. 1 H. Blac, 631. 

® 2 Salk. 422. 2 Ld. Raym. 838. S. C. 
and see Ballantine on the Statute of Limita- 
tions, p. 215, &c. 

" 1 Campb. 689. and see 4 Esp. Rep. 18, 

* 8 Taunt. 823. 

* 1 Ry. & Mo. 388. 8 DowL & Ryl. 

8*7. 8. C. 

* Fonttdc, Sit. Lmd, after 
VOIi. I. 


M. T. 52 Geo. III. C. P. i>cr Man^ld, 
Ch. J. Sel. Ni, Pn. 6 Ed. 136. 361. 1 Vos. 
344. accord, but see llardr. 36. 1 Mod. 89. 
15 Vin. Abr, iiU Limitation^ F. 14. M*Clel. 
& Y. 338. 

^ 3 Barn. & Aid. 626. and sec 4 Moore, 
508. 2 Brod. & Bing. 73. S. C. 5 Barn. & 
Cres. 259. 8 Dowl. & Ryl. 14. 2 Car. & 
P. 238. S. C. accord, 
t 3 ^n. & Aid. 288. 


In wliat cases it 
is no bar. 



18 


Limitation of 
actions of debt 

on bond. 


On judgment. 


OF ACTIONS, &C. 

the time of granting the letters of administration, and not from the time 
the bill becomes due ; there being no cause of action, until there is a party 
capable of suing 

There is no statute of limitations in an action of debt on bond ^ But 
where the bond has been given more than twenty years before the com'* 
mcncement of the action, and no interest has been paid upon it, nor any 
acknowledgment by the obligor of the existence of the debt, during that 
period, the law in general will presume it to be satisfied ® ; particularly if 
the debt be large, and the obligor has been all along in good circumstances 
And the defendant shall have the benefit of this presui^ption on the plea 
of sohil ad diem, unless interest appears to have been paid upon the bond, 
after the time mentioned, in the condition ; in which case he must plead 
solvit post diem ®. So, where a bond has been given, or interest paid upon 
it, within twenty years, the law in some cases will presume it to be satis- 
fied ; as where it has been given eighteen or nineteen years, and in the 
mean-time an account has been settled between the parties, without 
taking any notice of the demand^: but in that case the presumption must 
be fortified by evidence of some auxiliary circiimstances s ; though, after 
a considerable length of time, slight evidence is said to be sufheient \ 
The doctrine of presumption is said to have been first taken up by 
Lord Hale ', who thought the lapse of time a circumstance whence a 
jury might presume payment. In this he was followed by Lord Holt, 
who held that if a bond be of twenty years standing, and no demand 
proved thereon, or good cause of so long forbearance shewn, on solvit ad 
diem, he should intend it paid K This doctrine was afterwards adopted 
by Lord Ray mond, in the case of Constable v. Somerset *. And it is not 
confined to actions of debt on bond ; but the like presumption has been 
made, after twenty years, in an action of debt or scire facias ", on a 
judgment : and in a modern case ", where it appeared that the bond was 
not satisfied, the jury, under particular circumstances, and after a great 
lapse of time, presumed it to have been released* So, in assumjisit, where 
the statute of limitations is not pleaded or replied, the jury may presume, 
from length of time and other circumstances, that the debt has been sa- 
tisfied P. 


" 5 Barn, Akl. 204<. 

Cowp. 

r> Mod. 1 1 IMod. 2. 1 Str. (>52. 3 
r. Wms. 305, &c. 1 Bur. 43*i. I Blac. 

Bop. 532. 4. Bur. 1963, Cowp. 100. 1 

Durnf. A Ea.st, 270. 

1 Durnf. A East, 271, 2. 

** 1 Str. 652. 

f 1 Bur. 434.. 1 Durnf. & East, 271. 

® Cowp. 214. 1 Durnf. & East, 270. 1 
Cainpb. 27. 

** 1 Durnf. & East, 272. 

* Id, 271. but see 1 Clian, Rep. 42. 47. 
and the cases referred to in Vin, Abr. tit. 


Length of Time, 52, &c. 
k 6 Mod. 22. 11 Mod. 2. 

I Hil. 1 Geo. II. at GuUdhaU. 

*" 1 Str. 639. 

" Peake’s Evid. 5 Ed. 28. Curtis v. Lord 
Grandu^m, cor, Ld. Kenyon, Sit. Westm, after 
M.87 Geo. III. S. P. 

" frashington and Jirymer, H.42 Geo. III. 
K. B. Peake’s Evid. 5 Ed. Appendix, xxv. 
S. C. 

** 2 Stark Ni. Pri, 497. and see 5 E.sp. 
Rep. 52. 1 Taunt. 572. but see 1 Dowl. & 
Ryl. 16. 
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The presumption of payment, however, may in general be rebutted, by 
shewing that interest has been paid on the bond within twenty years, or 
that the obligor has acknowledged the existence of the debt udthin that 
period*, or that he was in bad circumstances ^ or the demand trifling®, 
or that he has ever since his acknowledgment resided abroad**. But 
’where there was no evidence of payment, or of any 'sort of acknowledg- 
ment, for more than thirty years, the presumption arising from lapse of 
time, of a judgment being satisfied, ^vas holden not to be rebutted, by 
evidence of the defendant having been in embarrassed circumstances, and 
in the opinion of ‘those who knew him, incapable of paying the debt se- 
cured by the judgment *. In order to prove the payment of interest, or 
a part of the principal, an indorsement made by the obligee upon the 
bond, within twenty years, is allowed to be evidence ^ ; but an indorse- 
ment made after the presumption had taken place, is not admissible s. 

In actions for wrongs, particular times of limitation arc frequently ap- 
pointed by statute, different from those in common cases. Thus, by the 
statute 24 Geo. II. c. 44. § 8. it is provided, that no action shall be 
brought against ony justice of the peace, for any tiling done in the exe- 
cution of his office, or against any constable, headborough, or other 
officer, or person acting by his order and in his aid, unless commenced 
" within six calendar months after the act committed." In the con- 
struction of this statute, it seems that the months arc to be reckoned in- 
elusive of the day of committing the act K And where a constable, act- 
ing under a warrant commanding him to take the goods of A,, takes the 
goods of 1?., believing them to belong to*^., he is entitled to the protec- 
tion of the statute ; and an action therefore must he brought against him, 
within six calendar months *. And, in like manner, where constables, 
under a warrant to search a house for black cloth which had been stolen, 
finding no black clotli, took cloth of other colours, and carried it before a 
magistrate, refusing at the same time to tell the owner of the house 
searched, whether they had any warrant or no ; the court of Common 
Pleas held, that they were witliin the protection of the statute, and that 
an action against them ought to have been commenced within six months 
after the grievance complained ofK So, where a constable, having a 
magivStrate’s warrant of distress, to levy a church rate, under the statute 
53 Geo. III. c. 127 . § 7- broke the door of, and entered the plaintiff’s 
dwelling house ; the court held, that although he thereby cx^eded his 
authority, yet that no action could be maintained, after the expiration of 


* Cowp. 109. ] Durnf. & East, 271, 2. 

** Cowp. 109. 

® Id. 214. 

1 Stark. JVl Pri. 101. 
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three calendar montlis *. But, m tKc case of a continued imprisonment, 
tlie magistrate is liable to answer in an action for such part of the im- 
prisonment suffered under his warranty as was within six calendar months 
before the action commenced against him^. And where an action of 
assault and false imprisonment was brought against a constable^ who had 
exceeded his authority, it being objected that the plaintiff had not shewn' 
the action commenced within six months, according to the above statute. 
Lord Kenyon over-ruled the objection, on this distinction ; that the de- 
fendant acted colore officii, and not virtute officii ; and said, that it had 
often been held, that a constable acting cohre officii was not protected by 
the statute, where the act committed is of such a nature that the office 
gives him no authority to do it : in the doing of that act he is not to be 
considered as an officer : but where a man doing an act within the limits 
of his official authority, exercises that authority improperly, or abuses the 
discretion placed in him, to such cases the statute extends : The dis- 
tinction is, between the extent and the abuse of the authority 
*By the statute 28 Geo. III. c. 37* § 23. if any action or suit sliall 
** be brought or commenced against any person or persons, for any thing 
by him or them done in pursuance of that or any other act or acts of 
** parliament then in force, or thereafter to be made, relating to his ma- 
josty's revenues of customs and excise, or either of them, such action or 
suit shall be commenced within three months next after the matter or 
thing done And, by the statute 6 Geo. IV. c. 108. § 97* " if any 
action or suit shall be brought or commenced against any officer of the 
army, navy, marines, customs or excise, or against any person acting 
under the direction of the commissioners of his majesty's customs, for 
** any thing done in the execution of or by reason of his office, such action 
" or suit shall be brought or commenced within six months next after 
the cause of action shall have arisen, and not afterwards." On the 
former of these statutes, it has been holden, that the action must be com- 
menced within three months from the time of the original seizure, not- 
withstanding the pendency of process in the Exchequer ^ And as the 
statute 28 Geo. III. c. 37* is not repealed by the 6 Geo. IV. c. 105. it 
seems that actions for any thing done in pursuance of the acts relating to 
the customs or excise, must still be commenced within three months after 
the matter or thing done. Also, by the acts relating to the West India **, 
and London s. Dock companies, actions against their treasurer must be 
brought 'v^thin six calendar months after the fact committed. 
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By the general highway^, turnpike \ mi building^ acts, actions for 
things done in pursuance thereof, must be brought within three months 
next after the act committed, and not afterwards. But it has been deter- 
mined, that if surveyors of highways, in the execution of their office, un- 
dermine a wall adjoining to the highway, which does not fell till more than 
. three months afterwards, they arc subject to an action on the case, for the 
consequential injury, within three months after the felling of the Avail 
By the statute 43 Geo. III. c. 99. § 70. for consolidating the provisions 
in the acts relating to the duties under the management of the commis- 
sioners for the affairs of taxes, ** if any action or suit sliall be brought 
against any person or persons, for any thing done in pursuance of that 
act, or any act for granting duties to be assessed under the regulations 
of that act, such action or suit shall be commenced within six calendar 
months next after the fact committed, and not afterwards.” By the 
statute 6 Geo. IV. c. 10. to amend the laws relating to bankrupts*, " every 
action brought against any person, for any thing done in pursuance of 
that act, shall be commenced within three calendar months next after 
" the fact committed.” By the statutes 7^0 Geo. IV. c. 29. § 70. and 
c. 30. $ 41. ** all actions and prosecutions against any person, for any thing 
done in pursuance of the acts for consolidating and amending the laws 
relative to larceny, &c. and malicious injuries to property, shall be com- 
mcnced within six calendar months after the fact committed, and not 
otherwise.” And, by the statute 7 & H Hco. IV. c. 31. for consolidating 
and amending the laws relative to remedies against the hundred *, no 
person shall be enabled ta bring any action by virtue of that statute, 
unless he shall commence the same within three calendar months after 
the commission of the offence.” 

The statute of limitations is a bar to an action of tracer, commenced 
more than six years after the conversion, although the plaintiff did not 
know of it until Avithin that period ; the defendant not having practised 
•any fraud, in order to prevent the plaintiff from obtaining that knoAvlcdgc 
at an earlier period s. And in an action on the case against an attorney, 
for misconduct, in laying out money on insufficient securities, the statute 
of limitations begins to run from the time when the defendant Avas guilty 
of such misconduct, and not from the time Avhen it was discovered that 
the securities were insufficient \ To a declaration in an action on the 

13 Geo. III. c. 78. § 82. 1 Marsh. 429. 6 Taunt. 29. S. C. 3 Mnuic 

13 Geo. III. c. 84. § 85. 3 Geo. IV. & Sel. .580. 2 Barn. & Crcs.*703. 4 Dowl. 
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case, founded in tori, the defendant, in pleading the statute of limitations, 
should alledge that the cause of action did nut accrue witliin sia: years 
next before the commencement of the suit ; a plea of not guilty of the 
grievances mentioned in the declaration, within war years, being bad upon 
special demurrer And a subsequent admission by the defendant, of 
having committed a trespass, will not take the case out of the statute of 
limitations ^ 

To take a case out of the statute, it is usual, in assumpsU, to prove a 
promise to pay, or acknowledgment of the debt, within six years before 
the commencement of the action. And a conditional promise has been 
holden siifhcicnt for this purpose, as well as an absolute one ; as where 
the defendant said to the plaintiff, prove your debt, and I will pay it 
But if an executor bring assumpsit on a promise made to his testator, and 
the defendant plead that he made no promise to the testator within six 
years ; if issue be joined thereon, a promise to the executor within six 
years will not maintain the action • **. So, where an action was brought 
ugiiinst A. and B. and C., his wife, upon a joint promissory note made by 
A. and C. before her marriage, and the promise was laid by A. and C. 
while the latter was sole, and the defendants pleaded the statute of limi- 
tations, whereupon issue was joined ; the court held, that an acknow- 
ledgment of the note by A., within six years, but after the intermarriage 
of B. and C., was not evidence to support the issue x\nd, upon a re- 
plication that the defendant did promise within six years, to a plea of the 
statute of limitations, fraud in the defendants cannot be set up as an 
answer to the plea 

It was formerly doubted, whether a bare acknowledgment of the debt, 
without a promise of payment, was suilicient to take the case out of the 
statute ; such an acknowledgment being only considered as evidence of a 
promise : as in trover, where a demand and refusal are not holden to be a 
conversion, but only evidence of it. A bare acknowledgment however e, 
and that of the slightest nature \ is now deemed sufficient to prevent the 
operation of the statute. So, in an action brought by an administrator, 
an agreement for a compromise, executed between the intestate and the 
defendant, wherein the existence of the debt sued for was admitted, was 
deemed sufficient to take the case out of the statute of limitations \ And 
wlierc tlie defendant, having entered into a guarantee in writing, and be- 
come liable upon it, at a period of more than six years before the com- 
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menoement of tho suit, verbally promised, within six years, that the 
matter should be arranged ; and afterwards, on an action being brought, 
pleaded actio non accrevil, &c. the court held, that the statute of frauds 
having been once satisfied, by the original promise being in writing, it 
was not necessary, in order to take the case out of the statute of limita- 
tions, that the latter promise should also be in writing If an agent 
has been employed to pay money for work done for the defendant, and the 
workmen arc referred to him for payment, an ucknowlcdgment or promise 
to pay by him, will take the case out of the statute of limitations \ So 
the admission of the wife, who was accustomed to conduct her husbamrs 
business, is sufficient to take the case out of the statute of limitations, in 
an action against the husband ^ And, in an action against a husband, 
for goods supplied to his wife for her accommodation, while he occasion- 
ally visited her, a letter written by the wife, acknowledging the debt, 
within six years, was deemed admissible evidence for that purpose 

An acknowledgment by one of several drawers of a joint and several 
promissory note, will take the case out of the statute, as against any one 
of the other drawers, in a separate action on the note against him *. So, 
in -d joint action against several drawers of a promissory note, an acknow- 
ledgment within six years, by one of them, will revive the debt against 
another, althougli the latter has made no* acknowledgment, and linly 
signed the note as a surety And wliere one of two drawers of a joint 
and several promissory note having become a bankrupt, tlie payee received 
a dividend under the commission on account of the note, the court of 
Common Picas held that this would prevent the other drawer from avail- 
ing himself of the statute, in an action brought against him for the re- 
mainder of the money due on the note ; tlic dividend having been received 
within six years before the action brought 5. But, in a subsequent case, 
where one of two joint drawers of a bill of exchange became bankrupt, 
and the indorsees proved a debt under his commission, beyond tlio amount 
of the bill, for goods sold, &c., and exhibited the bill as a security they 
then held for their debt, and afterwards received a dividend ; the court of 
King’s Bench held, in an action by the indorsees of the bill against the 
solvent partner, tliat the statute of limitations was a good defence, althougli 
the dividend had been paid by the assignees of the bankrupt partner, 
within six years \ In an action against A. on the joint and several pro- 
missory note of himself and B., to take the case out of the statute of limi- 
tations, it is enough to give in evidence a letter written by A. to B., 
within the six years, desiring him to settle the money *. But it is not 
sufficient to shew a payment by a joint maker of the note to the payee, 
within six years, so as to throw it upon the defendant to shew that the 
payment was not made on account of the note. An acknowledgment by 
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one drawer in aiicb case^ to bind the other^ must be 'dear and explidt ^ 
And where A. and B. made a joint and sereral promissory note^ and A. 
died> and ten years after his deaths B. paid interest upon the note; it was 
holden, in an action brought thereon ^against the executors of A.^ that the 
payment of interest by B. did not take the case out of the statute^ so as to 
make the executors liable ^ 

In other cases. If a letter be written by a defendant to the plaintiff's attorney^ on 
being served with a writ^ couched in ambiguous terms^ neither expressly 
admitting nor denying the debt> it should be left to the jury to consider 
whether it amounts to an acknowledgment of the debt And if there be 
a mutual account of any sort between the plaintiff and defendant^ for any 
item of which credit has been given within six yearS; that U evidence of 
an acknowledgment of there being such on open account between the 
parties^ and of a promise to pay the balance^ as to take the case out of the 
statute So, if a defendant admit the existence of a debt^ which would 
otherwise be barred by the statute of limitations^ but claim to be dis- 
charged by a written instrument^ which does not amount to a legal dis- 
charge^ he shall be bound by his admission ^ And where the acceptor of 
a bill of exchange acknowledged his acceptance^ and that he had been 
liable^ but said tliat he was not liable then^ because it was out of datc^ 
that ho would not pay it, and that it was not in his power to pay 
it,” this was deemed sufficient to take the case out of the statute So 
it is sufficient to prove, that a demand being made by a seaman on the 
owner of a ship, for wages which bad accrued during an embargo, he said, 
if others paid, he should do the same So where A., by means of a 
misrepresentation, received of B. and several other persons, his tenants, 
various sums of money, to which he ^vas not entitled ; and B. having ap- 
plied to him to have the money ^vhich he had so paid returned, saying, 
that he and the other tenants had been induced to pay more than was 
due, A. replied, that if there was any mistake, it should be rectified 
it was liolden, that this obviated the statute of limitations, as to payments 
made by the other tenants, as well as by B J*. So where, in a deed be- 
tween the defendants and a third person, defendants acknowledged, within 
six years, the existence of a debt, and the plaintiffs were wholly strangers 
to the deed ; the court held this was sufficient to take the case out of the 
statute of limitations *. And a promise by a defendant, in embarrassed 
circumstances, to pay a debt by instalments, if time were given him, is 
sufficient to take a case out of the statute K 

What not suffi- On the other hand, a note, %vritten by a debtor to an executor, that 
cient. 
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f* the testator always promised never to distress hhn for the debt/ is not 
evidence of « promise to pay it, made to the testator within six years^ 
And where the acknowledgment was, 1 bad the moni^, but the testa* 
trix gave it to me the latter words were holden to qualify the gene* 
rality of the first admission, and not to amount to a new promise or con* 
fession of the defendant, sufiicient to take the case out of the statute \ So, 
where the defendant had said to the plaintiff, I owe you not a farthing, 
for it is more than six years since ;** the court held, that this was not 
to be left to the jury, as evidence rf an admission, to take a debt out of 
the statute of limitations ^ So, an acknowledgment by the acceptor of a 
bill of exchange, within six years, of his liability to the payee of the bill, 
there being no consideration for the acceptance, is not sufficient, in an 
action by the drawers against the acceptor, to take the case out of the 
statute of limitations^. So where, upon demand made of payment of two 
promissory notes over-due ten years, the defendant said, 1 cannot afford 
to pay my new debts, much less my old ones the court held, that 
the jury were warranted in negativing this as evidence of a subsisting 
debt, to take the case out of the statute And where the defendant, on 
being arrested for a debt more than six years old, said, I know that I 
“ owe the money, but the bill I gave you is on a tkree^penny receipt 
" stamp, and I wiJl never pay it the court of Common Pleas held, that 
tliis was not such an acknowledgment, as would revive the debt 
In like manner, a qualified admission, % a party who relics on an ob* 
jection, which would at any time have been a good defence to the action, 
does not take the case out of the statute s. So where a defendant, on 
being applied to by the plaintiff's attorney, for the payment of a debt, 
wrote in answer, that he would wait on the plaintiff, when he should 
be able to satisfy him respecting the misunderstanding which had oc- 
curred bet^vcen them;” this was holden not to be such an acknow* 
ledgment of a debt, as would bar a plea of the statute of limitations ; and 
^ that such evidence ought not to be left to a jury, as a ground to infer a 
new promise to pay **. So, in assumpsit by an executrix, where the de- 
fendant, on being applied to by the plaintiff for payment of interest, stated 
that he would bring her some on the following Sunday; the court held, 
that although this was an admission that something was due, still as it 
did not appear what the nature of the debt was, or that it was due to the 
plaintiff as executrix, or in her own right, or that it was one for which 
assumpsit would lie, the plaintiff was not entitled to recover even nominal 
damages, and a nonsuit was entered *. And where, in an action against 
several executors, on a promise made by themselves, as well as by the 
testator, to which the defendants pleaded the general issue, and the sta* 
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tute of limitations;' it^m holden^ that neither a mere acknowledgnient 
of the debt by all the executors^ nor an express promise by one of them^ 
would take the case out of the statute; but there must be an express 
promise by all*. So, in assumpsit by an attorney, to recover his charges 
relative to the grant of an annuity, evidence that the defendant said, he 
thought it had been settled, when the annuity was granted, but he had 
been in so much trouble since, that he could not recollect any thing 
about it,” was holden not to be a sufficient acknowledgment of the debt, 
to take the case out of the statute of limitations, and ought not to be left 
to the jury, as evidence of an admission of such debt ; although the plain- 
tiff proved his bill was not paid at the time of granting the annuity \ 
So where, in assumpsit on a promissory note, it was proved that on the 
plaintiff’s shewing the note to the defendant within six years, the latter 
safd, you owe me more money; I have a set-off against it tliis was 
holden, by two of the judges, not to be a sufficient acknowledgment within 
six years, to take the case out of the statute of limitations And where 
a party, on being asked for the payment of his attorney's bill, admitted 
that there had been such a bill, but stated that it had been paid to the 
deceased partner of the attorney, who had retained the amount out of a 
floating balance in his hands ; it seems that, in order to take the case out 
of the statute of limitations, evidence is inadmissible to shew that the 
bill had never in fact been paid in this manner 

In assumpsit for goods sold and delivered, and on the money counts, 
where the defendant had pleaded the general issue, with the statute of 
limitations, and paid money into court generally; the court held, that 
such payment did not take the case out of the statute So, in an action 
by an executor, for the balance of an account, a warrant of attorney given 
by the defendant to the testator, to confess a judgment for such balance, 
was holden not to be sufficient to take the case out of the statute of limi- 
tations^. And where the defendant, on being applied Jo for payment, 
said, I think 1 am bound in honour to pay the money^ und shall do it 
** when 1 am able Lord Kenyon ruled, that it was a conditional pro- 
mise only, and that the plaintiff was bound to shew that the defendant 
was, then of sufficient ability to pay; adding, that it had been so ruled 
before, by Lord Chief Justice Eyre In a late case’s the court of Com- 
mon Pleas were divided in opinion, whether, on a promise to pay when 
of ability f made three years after the original cause of action accrued, and 
within six years before the commencement of the action, it 'was necessary 
for the plaintiff to prove the defendant’s ability. But, in a subsequent 
case where it appeared that the defendant, being applied to to pay a 
debt barred by the statute of limitations, said he should be happy to pay. 


‘ 1 Hy. & Mo. 416. 

7 Taunt. 608. 1 Moore, 340. S. C. 

* S Barn. & Aid. 759. 

^ 4 Barn. & Aid. 568. 

" 8 Barn. & Cres. 10. 4 Dowl. & Ryl. 
63a. S, C. , 


f 2 Stark. A’t. Pri. 234. 

* 4 £sp. Kcp. 36. but see 2 Stark. Ni,Pri. 
99. in 7iotis, semb, contra i and see 2 li. Blac. 
116* 3 Esp. Rep. 159. 
b 3 Bing. 638. 

> 4 Bing. 105. 



27 


OF AGtIONS> &C. 

if he could ; ** the court held^ that the plaintiff must shew the defendant's 
ability to pay. If a cause of action arising from the breach of a contract 
to do an act at a specific time, be once barred by the statute of limita* 
tions, a subsequent acknowledgment by the party, that he broke the con* 
tract, will not it seems take the case out of the statute 

In order to shew that the action was commenced in due time, a bill of 
Middlesex or latitai in the King's Bench *», or a capias quare clausum f re- 
git in the Common Pleas is as effectual as an ori^nal writ : and suing 
out a testatum capias ad respondendum is a good commencement of an 
action by original In proceeding against a peer of the realm, corpora- 
tion, or kundredors on the statute 7 & 8 Geo. IV. c. 31. an original writ 
must, in both courts, be sued out for avoiding the statute : And where a 
member of the House of Commons is defendant, the plaintiff must proceed 
for that purpose, either by suing out an original writ, and getting it re- 
turned nihil or by bill and summons, &c. on the statute 12 & 13 W. 
HI. c. 3. § 2 An attachment of privilege is holden to be a good com- 
mencement of the suit s, at the suit of an attorney, even though it be in- 
formal ^ : But an attachment of privilege, in the King's Bench, is not a 
continuance of a bill of Middlesex, so as to avoid the statute K And, in 
the Common Pleas, an original writ of quare clausum fregit, upon which 
no proceedings were Ad, cannot be connected with another writ of the 
same nature, subsequently issued K As against an attorney or officer of 
the court of King's Bench, or a prisoner in the actual custody of the mar- 
shal of that court, the statute can only be avoided, by filing a bill with the 
clerk of the declarations, in the King’s Bench office ; which bill may be 
filed in vacation, as well as in term-time*. In the Common Pleas, the bill 
against an attorney is filed in the Prothonotaries' office ; and to avoid the 
statute of limitations, it may, it seems, bo filed in vacation If a plaint 
be levied in an inferior court, in due time, and then it be removed into 
the King's Bench by habeas corpus, and the plaintiff declare there de novo, 
and the defendant plead the statute of limitations, the plaintiff may reply, 
and shew the plaint in the inferior court, and that will be sufficient to 
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Sty. Rep. 1.56. 178. 1 Sid^63.60. Carth. 
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OF NOTICES OF ACTION. 

avoid the statute >. In the Exchequer, the suing out of process is con- 
sidered as the commencement of proceedings by information, within the 
statute of limitations ^ 

If an executor take out proper process in assumpsit, within a year after 
the death of his testator, the six years not being elapsed before, though 
they expire within that period, yet it will be sufficient to take the case 
out of the statute ^ So, if assumpsit be brought in proper time, but the 
plaintiff or defendant die before judgment, and the six years riin^ his 
executor or .administrator may notwithstanding bring a fresh action ^ ; 
provided he does it recently, or within a reasonable time. What shall be 
deemed a reasonable time, in this case, is a matter of considerable doubt, 
and there are various opinions in the books upon the subject. In Spencer* s 
case S it is said to be entirely in the discretion of the court. In another 
ca^ it is said, that heretofore they used to allow half a year, but that was 
held to be too long, and therefore they allowed but thirty days In a 
third case, a year was said to be a reasonable time R : And this opinion 
%vas adhered to in a subsequent case’', in analogy to that part of the 
statute, which authorizes the party to bring a new action, within a year 
after the reversal of the judgment, by Avrit of error *, &c. But whatever 
may be the precise rule upon this subject, it seems that if a new action bt; 
brought Avithiii half a year after the abatement of fte former, it would be 
sufficient to avoid the statute K 


Previous to the commencement of an action, it is sometimes necessary 
for the intended plaintiff to make a request or demand, or to give notice to 
the opposite party, for completing the cause of action ; and after it is com- 
pleted, some things arc required to be done, before the action is brought. 
A formal demand is necessary, before an action can be maintained against 
overseers, for the suiqilus arising from a distress for poor’s rates, under the 
statute 27 Geo. II. c. 20. § 2 h And, in order to maintain an action for 
the recovery of an attorney’s bill for fees and disbursements, at laAv or in 
equity, it is in general necessary, by the statute 2 Geo. II. c. 23. § 23. that 
it should be signed by the attorney, and delivered to the party to be 
charged thereAvith, a month at least before the action is commenced. 

A notice of action is also in some cases required, to be given, to the party 
or parties against whom it is intended to be brought, in order to give them 


■ 1 Sid. 828. 1 Lev. 143. S. C. 1 Ld. 
llaym.55S. 2 Salk. 424. 2 I..d. Jiaym, 881, 
2 Str. 719. 2 Ld. Raym. 1427. S. C. 
Forrest, 110. and see 2 Price, 116. 

* Bui A7. JPru 160. 

d 2 Salk. 425. Bui. NL Pri. 150. 

• 6 Co. 10. 

f 1 U. Raym. 263. 1 Salk. 393. S. C. and 
:$CC 1 Lutw. 207. 


8 1 Ltl. Raym. 434. 1 Lutw. 266. S. C. 
and see 6 £dw. III. 32. b. Willes, 257. (a). 

2 Str. 907. Fitzgib. 170. 889. 1 Bar- 
nard. K. B. 335. S. C. 

* Cro. Car. 294. 

^ Cowp. 738. 740. and see Ballantine, on 
the statute of imitations, 156. 166. 

1 4 Dowl & Ryl 181. 2 Barn. & Cres. 
682. S. C. 
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an opportunity of tendering amends ^ Thus, by the statute 24 Geo. 11. 
c. 44. it is enacted, that " no writ shall be sued out against, nor any copy 
of any process at the suit of a subject shall be served on, any justice of 
the peace, for any thing by him done in the execution of his office, until 
** notice in writing of such intended writ or process shall have been de- 
livered to him, or left at the usual place of his abode, by the attorney or 
agent for the party who intends to sue or cause the same, to be sued out 
'' or served, at least one calendar month before the suing out or serving 
the same ; in which notice shall be clearly and explicitly contained the 
cause of action, which such party hath or claimeth to have against 
such justice of the peace : on the back of which notice shall be indorsed 
the name of such attorney or agent, together with the place of his abode; 
who shall be entitled to have the fee of twenty shillings for the pre- 
paring and serving such notice, and no more^ And no evidence shall be 
permitted to be given by the plaintiff, on the trial, of any cause of 
“ action, except such as is contained in the notice 

It has been deemed sufficient, to' entitle a justice to the benefit of this WhcnneccsMr>% 
statute, that he conceived himself to be acting as a justice, though what 
he did Avas not in the regular execution of his office And accordingly, 
the lord of the manor, who was also a justice of the peace, was held to be 
entitled to a month's notice of action against him, for taking away a gun 
in the house of an unqualified person So, ojic magistrate who had com- 
mitted the mother of a bastard to prison, for not filiating the child, was 
holden to be entitled to the notice of action required by the statute, though 
by the 18 Eliz. c. 3. § 2. jurisdiction over the subject matter is given to 
two magistrates ^ And Avhcrc a justice of the peace does an act under 
colour of his office, though he exceed his jurisdiction, he is entitled to 
notice, before on action can be brought against hims: but where he does 
not act colore officii, a notice is unnecessary K And no notice is necessary, 
to support an action against a person, for the penalty given by the statute 
18 Geo. II. c. 20. for acting as a justice, without a proper qualification K 
The notice to a justice of the peace must express the nature of the xvrit Form of notice, 
or process intended to be sued out, as well as of the cause of action ^ : And 
where the notice was not indorsed with the place of abode of the attorney, 
but concluded thus — Given under my hand at Durhafn, this — day of 
&c. it was deemed insufficient *. But a notice to a magistrate 


* Append. Chap. I. § I, &c. JV. B. Tlic 
references are to the seventh edition of the 
Practical I'orms, which were originally in- 
tended as an Appendix to the Practice, and 
are referred to accordingly throughout. 
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** Bird V. Gunslon, E. S4> Geo. III. K. B. 
2 Chit. Rep. 459. S. C. and see 8 East, IIS. 
9 East, 865. 3 Catnpb. 242. 3 Maule & Sel. 
580. 2 Price, 126. 10 Moor^ 63. 2 Bing. 
483. S. C. 3 Bing. 78. Post, 31. 
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^ 1 Barn. & Cres. 12. 2 Dowl. & Ryl. 43. 
S. C. and sec 1 Car. & P. 459. 466. n. 669. 

2 Bam. & Cres. 729. 4 Dowl. & Ryl. 
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^ 7 Dumf. & East, 631. 

I Taylor v. Fenwick, M. 23 Geo. III. K. 
B. 7 Durnf. and Eas^ 635. 3 Bos. & Pul. 
553. (a). S. C. cited. 
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need not spedfy ih&form of action intended to be brought : It is suAcient 
if it state the writ or process^ and the cause of action * : and in stating the 
cause of action^ it is suAcient to inform the defendant substantially of the 
ground of complaint Where notice of action is given to a magistrate^ 
under the 24 Geo. II. c. 44. it is suAcienty in indorsing the attorney's 
name^ to put the initial only of his Christian name^ with his surname^ and 
place of abodoy in words at length^: And where the notice was signed 
T. and W. A. Williams^ the names of the attornies for the plaintiff being 
Thomas Adams Williams and William Adam Williams, it was deemed 
suAcient^. The attorney giving ihe notici, may describe himself gene- 
rally of the town in which he resides^ as " of Birmingham^,** or " Bolton 
" enle Moor ^ though where he described himself in the notice as 
of a place in London, which in fact was in Westminster, it was holden to be 
fatal s. 


Notice of action, 
to oflicers of 
customs, or ex- 
cise. 


jOniccrs of army, 
navy, or ma- 
rines, &c. 


In like manner, by the statute 28 Geo. III. c. 37* § 25 \ no writ or 
process shall be sued out against any oAcer of the customs or excise, or 
** against any person or persons acting by his or their order, in his or their 
aid, for any thing done in the execution or by reason of that or any 
other act or acts of parliament then in force, or thereafter to be made, 
" relating to the said revenues, or either of them, until one calendar month 
next after notice in writing shall have been delivered to him or them, 
or left at the usual place of his or their abode, by the attorney or agent 
for the person or persons who intends or intend to sue out such writ or 
process as aforesaid ; in which notice shall be clearly and explicitly 
** contained the cause of action, the name and place of abode of the 
** person or persons in whose name such action is intended to be brought, 
and the name and place of abode of the said attorney or agent * : and 
" that a fee of twenty shillings, and no more, shall be paid for the pre- 
" paring and serving of every siich notice." And, by the statute 6 Geo. 
IV. c. 108. § 93. a similar notice is required to be given, previously to the 
commencement of an action against any oAcer of the army, navy, or ma- 
rines, or against any person acting under the direction of the commis- 
sioners of his majesty's customs, for any thing done in the execution of, or 


• 2 Campb. 196. 

^ 5 Barn. & Aid. 837. 1 Dowl, & Ryl. 
497. S. C. and see M^CleL & Y. 469. but 
see 2 Chit. Hep. 673. 

” 7 Taunt. 63. 2 Marsh. 377. S. C. In 
Crooke v. Curry ^ Durham Sum. Assiz. 1789. 
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on the grounds of the intent of the statute 
being, that the justice might be able to tender 
amends to the party or his attorney, and of 
the case of Bex v. Bigg^ (3 P. Wms. 419. 1 
Str. 18.) in which a writing qn the inside of a 
bank note^ was holden to be properly described 
as an indorsement, even in an indictment for 


forgery. Sed quoeref and see 7 Durnf. & 
East, 634, 5. 

» 4 Bam. & Cres. 681. 6 Dowl. & Ryl. 
626. 2 Car. & P. 237. S. C. 

® 3 Bos. & Pul. 561. 
f Crooke V. Curryy Durham Sum. Assiz. 
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ManchestcTy or other such large town, gene- 
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s 6 Esp. Rep. 138. 

And see the statutes 23 Geo. III. c. 70. 
§ SO. 32. and 24 Geo. III. sess. 2. c. 47. § 
35. which latter statute, however, is repealed 
by 6 Geo. IV. c. 105. 

* Append. Chap. I. $ 7, 8, 9. 
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by reason of his office. On the form^ of these statutes it has beenholden, 
that notice of action against a custom-house officer^ for breaking the 

plaintiff's dwelling house in C street^ in the parish of G , is not 

a sufficient notice of the plaintiff's place of abode ^ 

An extra man^ not appointed by the board of excise^ is holden to be 
entitled to the benefit of the statute 28 Geo. III. c. 37* § 25. ; or at least 
he is entitled to it^ as a person acting under an excise officer^ if he be sent 
to make a search^ though no regular officer be present \ And an excise 
officer is entitled to notice^ before an action is brought against him^ for an 
act not warranted by his official capacity^ if done hona fide, in the supposed 
execution of his duty ; such as the assaulting of an innocent person^ whom 
he suspects to be a smuggler employed in running goods ^ : for otherwise^ 
he would never be entitled to notice^ except in cases where he. did not 
need it But a constable detaining a person by direction of a custom- 
house officer^ who had himself no power to detain him^ is not within 
the protection of the act> there being no pretence that ho was acting 
within the scope of his authority And where a revenue officer^ having 
seized goods as forfeited^ which were not liable to seizure^ takes a sum of 
money of the owner to release them> an actfon for money had and re- 
ceived will lie to recover it back^ though the officer has not had a month's 
notice previous to bringing the action The month begins the day on 
M'hich the notice is served and the action^ we have secn^ must be 
brought within three months (which arc holden to be lunar months 
after the cause of it accrued : so that the notice must be served one ca/en- 
dar month at least before the expiration of three lunar months from the 
time of the cause of action. 

The statute 39 Geo. III. c. Ixix. § 184. directs^ that the West India 
Dock Cojnpany shall sue in the name of their treasurer, in all actions by 
or on behalf of the company^ and that he shall be sued for the recovery 
of any claim or demand upon^ or of any damages occasioned by the com- 
pany ; and § 185. after extending the protection of the statute 24 Geo. II. 
c. 44. for privileging justices of peace^ in actions brought against them as 
such^ to the Lord Mayor and Aldermen of London, acting under this act 
beyond the limits of the city^ directs that no action shall be commenced 
against any person or persons, for any thing done in pursuance or under 
colour qf this act, until after fourteen days notice in 'ivriting^ or after 
tender of amends^ &c. upon which it has been holden, that the trea- 
surer of the company is a person within the said clause ; and being sued 


* 3 Taunt. 127. 

^ 2 Smith R. 220. 

^ 5 Durnf. & %ast, 1. Davy v. Hosldns, 
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For things done 
in pursuance of 
building act* 


Of acts relating 
to taxes. 


For non-resU 
dence. 


fyr byHhe company, which induced an injury to the plaintiffs, 

was entitled to such notice before the action brought ^ ' And there are 
similar provisions In the act relating to the hxmdon Dock company ^ 

By the building act ''no action or suit shall be commenced against 
'' any person or persons, for any thing done in pursuance of that act, until 
'' fwen/y one days after notice in writing, of an intention to bring such ac« 
" tion or suit, has been given to the person or persons against whom it 
'' shall be brought.” And, by the statute 43 Geo. III. c. 99. § 70. for 
consolidating the provisions in the acts relating to the duties under the 
management cf the commissioners for the 'affairs of taxes, " no writ or 
" process shall be sued out, for the commencement of any action or suit, 
" against any person or persons, for any thing done in pursuance of that 
'' act, or any act for granting duties to be assessed under the regulations of 
that act, until one calendar month next after notice in writing shall have 
" been delivered to, or left at the usual place of abode of such person or 
" persons, by the attorney or agent for the intended plaintiff or plaintiffs ; 
" in Which notice shall be clearly and completely contained the cause and 
" causes of action, the name and place or places of abode of the intended 
“ plaintiff or plaintiffs, and of his or their attorney or agent : and no evi- 
dence shall be given, on the trial of such action or suit, of any cause 
or causes of action, other than such as is or arc contained in such notice.” 
It is not necessary to give a notice of action on this statute, where as^ 
sumpsit is intended to be brought, for money had and received, to recover 
the amount of an excessive charge made by the defendants as collectors, 
on a distress for arrears of taxes And a sheriff, who levies arrears of 
taxes, under 48 Geo. III. c. 141 ®. is not entitled to notice of an action to 
be brought against him, for any thing done under the provisions of that 
act 

By the statute 57 Geo. III. c. 99. § 40. " no writ shall be sued out 
against, nor any copy of any process, at the suit of any informer, be 
served upon any spiritual person, for|iny penalty or forfeiture incurred 
" under any of the provisions of that act, until a notice in writing of such 
" intended writ or process shall have been delivered to him, or left at 
the usual or lost place of his abode, and also to the bishop of the dio- 
" cese, by leaving the same at the registry of his diocese, by the attorney 
** or agent for the party who intends to sue or cause the same to be sued 
" out or served, one calendar month at the least before the suing out or 
" serving of the same ; in which notice shall be clearly and explicitly con- 
" tained the cause of action, which such party hath or claimeth to have, 
" and the penalty or penalties for which such person intends to sue ; and 
" on the back of which notices respectively shall be indorsed the name of 
" such attorney or agent, together with the place of his abode : and no 


• 5 East) 116.' and see Holt Fri, 27, S. C. 

7 Taunt. 1. I Barn. & Aid. 42. 

89 & 40 Geo. III. c. xlvil § 150, 51. • « No. V. Rule, 8. 

^ 14 Geo. 111. c. 78. § 100. and see 4 f 8 Moore, 400. 1 Bing. 869. S. C. 
Bara. & Ores. 869. 6 Dowl. & RyL 360. 
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** such notice shall be given before the first day of /l/tr/2^'th'^{^^ft'r'iicxt 
after any such penalty or penalties shall have been incftitrf." By Arramst oom- 
the statute 6 Qeo. IV. c. 16, § 41. " no writ shall be sued out against, 

“ nor copy of any process served on any commissioner of bankrupt, 
for any thing by him done as such commissionery unless notice in 
" writing, of such intended writ or process, shall have been delivered to 
him, or left at his usual place of abode, by the attorney or agent for the 
party intending to sue, or cause the same to be sued out or served, at 
'' least one calendar mouth before the suing out or serving the same ; 
and such notice shall set forth the cause of action which such party has 
or claims to have against such commissioner ; and on the back of such 
notice shall be indorsed the name of such attorney or agent, together 
with the place of his abode, who shall receive no more than tv:enti^ 
shillings for preparing and serving such notice.*’ And, by § 42. “ no 
** such plaintiff shall recover any verdict against such commissioner, in 
'' any case where the action shall be grounded on any act of the defendant 
as commissioner, unless it is proved upon the trial of such action, that 
such notice was given as aforesaid ; but in default thereof, such com- 
" missioncr shall recover a verdict and costs as thereinafter mentioned “ ; 
and no evidence shall be permitted to be given by the plaintiff, on the 
trial of any such action, of any cause of action, except such ns is con- 
" tained in the notice." And lastly, by the statutes 7 Sc H Geo. IV. c. lloimivc to lar- 
29. § 75. and c. 30. § 41. notice in writing of an action, for any thing 
done in pursuance of the acts for consolidating and amending the 
laws relative to larceny. See, and , malicious injuries to property, and of 
the cause thereof, shall he given to the defendant, one calendar month 
at least before the commencement of the action.” 

A separate notice to each of several persons intended to be sued in tres* Notice, how 
pass, has been deemed sufticient to found a joint action against all of them, 
for things done in pursuance of an act of parliament ; although none of 
the other persons, who were afterwards joined in the action, were named 
in the notice to cither of them But where one person acted as clerk to 
two public bodies, and a notice of action required by statute was given, 
addressed to him as clerk to one body, the cause of action arising under 
the authority of the other body, the court of Common Pleas held that the 
notice was insufficient ®. And a notice of action, under an act of parlia- 
ment against a toll-gate keeper, for demanding and taking toll, fur and 
in respect of certain matters and things particularly mentioned and 
exempted from the payment of toll, in and by a certain act of parlia- 
ment, intituled, &c." is too uncertain, and bad 


For the protection of constables, &c. acting in obedience to the warrant Drmand on 
of a magistrate, it is enacted by stat. 24 Geo. II. c. 44. § 6. that no and 

® See § 44. ^2 Chit. Rep. 673. and see 5 Barn. & 
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action idiall be brought against any constable^ headborougb» or other 
ofllioer^ or against any person or persons acting by his order and in his 
aid, for any thing done in obedience to any warrant nnder the hand or 
seal of any justice of the peace, until demand hath been made S or left 
at the usual place of his abode, by the party or parties intending to 
bring such action, or by his, her or their attorney or agent, in writing, 
** signed by the party demanding the same, of the perusal and copy of 
such warrant, and the same' hath been refused or neglected for the space 
of six days after such demand : And in case, after such demand and 
compliance therewith, by shewing the said warrant to, and permitting a 
copy to be taken thereof, by the party demanding the same, any action 
shall be brought against such crmstablc, &c. without making the jus- 
tice or justices, who signed or sealed the said warrant, defendant or dc- 
** fendants, that on producing and proving such warrant at the trial of 
** such action, the jury shall give their verdict for the defendant or de- 
** fendants^ notwithstanding any defect of jurisdiction in such justice or 
** justices : And if such action be brought jointly against such justice or 
justices, and also against such constable, &c. then, on proof of such war- 
** runt, the jury shall find fur such constable, &c. notwithstanding such 
defect of jurisdiction as aforesaid : And if the verdict shall be given 
against the justice or justices, in such case the plaintiff or plaintiffs 
shall recover his, her or their costs against him or them ; to be taxed in 
such manner, by the proper officer, as to include such costs as the 
plaintiff or plaintiffs are liable to pay to the defendant or defendants, 
for whom such verdict shall be found.” 

The intent of these provisions was to prevent the constable or other 
officer, when acting in obedience to his warrant being answerable, 

on account of any defect of jurisdiction in the justice ; Therefore, if an 
officer seize goods, in obedience to the warrant of a magistrate, whether 
that warrant be legal or not, he cannot be sued, until a previous demand 
has been made of a copy of it And a constable, executing the warrant 
of a justice of peace, if sued in trespass without the magistrate, is within 
the protection of the statute, and entitled to a verdict, on proof of such 
warrant ; having first complied with the plaintiff's demand of a perusal 
and copy of it, before the action brought, thougli not within six days after 
such demand, ns the act directs But where a constable of one hundred 
took upon him to execute u warrant out of his own hundred, directed to 
the constable of another hundred by name, and to all other peace of- 
ficers in the county of Kent this was liolden not to be a case within 
the protection of the statute So, where goods were taken under a war- 


* For the form of the tlcmand^ see Appoid. 
Chap. I. § 10, 11. 

^ 3 Bur. 1748. I Blac. Rep. 655. S. C. 
S Esp. Rep. 386. 8 Maule & Sel. 859. 1 
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^ 5 East, 445. 
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within the jurisdiction of the Justices grant- 
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taal of dbtreMj granted by a jnstice of jieace for the connty of Kent, di- 
reeled to the eonetaUea of the lower half-hundred of C. and G. in the 
county of iCent, it it tom oat> that the warrant was executed within the 
jurisdiction of the cinque j>orts> and not in the county of Ktnt, the con- 
stables who executed it are not entitled to the benefit of the sti%ute> but 
may be sued in trespass, without the magistrate being made a defendant*. 
And whore the defendants, in order to levy a poor's rate under a warrant 
of distress granted by two magistrates, brohe and entered the plaintiff's 
house, and broke the windows, &c. the court held that they might be sued 
an tretp9ss, wiriiout a previous demand of the perusal and copy of the war- 
rant**. 

It has been determined, that a churchwarden or ottrseer of the poor, 
taking a distress for a poor's rate S or a gaoler, receiving and detaining a 
prisoner under a warrant of magistrates, is entitled to the protection of 
the statute, in having the magistrates made defendants with him, in an ac- 
tion of trespass. And a constahle, who merely acts in aid of a parish of- 
ficer, ill levying a distress for poor rates, under a warrant of magistrates 
directed to such officer, is not liable to an action of trespass, although a de- 
mand was duly made on such constable, in pursuance of the statute *. 
But an action of replevin is holden not to be an action, within the meaning 
of the statute And the act extends only to actions of trespass, or tort : 
Therefore, where an action for money had and received was brought against 
an officer, who had levied money on a conviction by a justice of the peace, 
the conviction having been quashed, it was holden that a demand of a copy 
of the warrant was not necessary In cases to which the act applies, if 
the plaintiff's attorney make out two papers precisely similar, purporting 
to be demands of a copy of the warrant, pursuant to the statute, and sign 
both for his client, and then deliver one to the defendant, the other will 
be sufficient evidence at the trial \ 

The benefit of the statute 24 Geo. II. c. 44. § 1. was extended to com- 
missioners of bankrupt, by the statute 6 Geo. IV. c. 1 6. § 31 . by which 
it is enacted, that lio action shall be brought against any person ap- 
'' pointed by commissioners of bankrupt, for any thing done in obedience 
to their warrant, prior to the choice of assignees, unless demand of the 
perusal and copy of such warrant hath been made, or left at the usual 
place of abode, of such person or persons, by the party or parties intend- 
ing to bring such action, or by his or their attorney or agent, in writing, 
signed by the party or parties demanding the same, and unless the same 
hath been refused or neglected for six days after such demand : and if. 


* 5 East, 233. 

** 2 Maule & Sd. 259. and see 2 Bos. A 
Pul. 168. 6 Barn. & Ores. 232. 

^ Bui. JNL PrL 24. 7 Dumf. A East, 270. 

* I Gow, 07. 

^ 4 Moores 465. 

' 2 Blsc. Rep. 1330. 6 East, 283. but see 


Willes, 608. 7 Durnf. A East, 270. contm, 
* Bui. ^ JfVi. 24. jtnte, SI, 2. 

^ 2 Bos. A Pul 39. and see 4 Esp. Rep. 
203. Peake*8 Evid. 6 Ed. 104. 2 Campb. 
110. 7 Moore, 112. 3 Brod. & Bing. 288. 
S. C. 1 Car. & P. 41. (a). 6 Bam. A Cres. 
394. 
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Tender of debt, 
&c. 


OF THE DEMAND^ &C. 

after sueh demand and compliance therewith^ any action be brought 
against the person so appointed as aforesaid^ ivithout making the pe- 
" titioning creditor or creditors defendant or defendants^ if living, on 
producing and proving such warrant at the trial of such action, the jury 
shall ^vc their verdict for the defendant, notwithstanding any defect of 
jurisdiction in the commissioners ; and if such action be brought against 
the petitioning creditor or creditors, and the person so appointed as 
aforesaid, the jury shall, on proof of such warrant, give their verdict 
for the person so appointed, notwithstanding any such defect of juris- 
“ diction ; and if the verdict shall be given 'against the petitioning crc« 
ditor or creditors, the plaintiff or plaintiffs shall recover his, her or their 
costs against him or them, to be taxed so as to include such costs as the 
plaintiff or plaintiffs arc liable to pay to the person so appointed as 
aforesaid/* 

Having thus stated what is necessary to be done by the plaintiff, before 
the commencement of the action, it may be proper to add, that where it 
is meant to be defended on the ground of a tender of the debt, such tender 
should be made before the action is brought : And a tender of sufficient 
amends may be made, by the statute 21 Jac. I. c. 16. § 5. in an action fur 
an involuntary trespass to real property \ 

• 1 Str. 649. 



C 3? 3 
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Of the Jurisdiction of the Courts (f King’s Bench, 
Common Pleas, and Exchequer tf Pleas, in per- 
sonal Actions ; mul of the Judges, Advocates, and 
Officers (f the Courts. 

The Court of King's Bench has an original jurisdiction in actions for 
trespasses vi ct armis, committed in Middlesex, or other county where the 
court sits ® : and it has by degrc*es acquired a jurisdiction, which it exer- 
cises by original writ, against peers of the realm, and members of the house 
of commons : and against corporations^ and hundredors on the statute 7 
& 8 Geo. IV. c. 31. ; and in all personal actions, brought against any 
person not being a prisoner in the actual custody of the marshal, nor pri- 
vileged as an attornejf or olhcer of the court. It has likewise jurisdiction 
by hill, in all personal actions, brought against prisoners in the actual cus- 
tody of the marshal, or persons who have put in bail upon a cepi corpus, 
or habeas corpus, and who arc still for this pui*pose supposed to be in cus- 
tody On which latter ground, the court is enabled, by a fiction, to hold 
plea by bill, in all personal actions whatever ; for, by feigning a complaint 
of trespass, over which the court has an inherent jurisdiction, the plaintiff 
is allowed, when the defendant is brought in on such complaint, to waive 
or abandon it, and to exhibit his bill and declare against him as a prisoner, 
for any other species of injury This court has also jurisdiction in all 
])orsonal actions, brought by or against its attornies and officers^; who are 
entitled to sue therein by attachment of privilege, and must be sued by 
bill : And members of the house of commons may be sued therein by hill 
and summons, &c. in consequence of the statute 12& 13 W. III. c. 3. 
§ 2 . 

The court of Common Pleas has a concurrent jurisdiction with the court 
of King's Bench, in all personal actions. This jurisdiction is exercised, 
first, by original writ, issuing out of Chancery ; which however is seldom 
issued, except where it is necessary in consequence of a writ of error, after 


* Trj’e’s JUiaarii, 88. 

*> Id, ib, 

R. £. 15 Geo. II. reg, 1. K. B. Cowp. 
455. And, for an account of tliejurisdiction 
in general of the court of King’s Bench, and 
of that in particular which it exercises in civil 
actions by bill, sec Sul. Lect. XXXII. p. 


300, &c. 3 Blac. Com. 48. 8 H« Blac. 871. 
299, 300. And sec further, os to tlic juris- 
diction of the King’s Bench in personal ac- 
tions, by original writ, Steph. Pl» 4, 5. by 
trill. Id, 58, &c. and attachment of jiri- 
vilege. Id, 58. 

4 Inst. 71, 2, 8 H. Blac. 870. 899. 
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OF THE JURISDICTION OF THE COURTS. 


In real and 
mixed actioni^ 
&c. 


Jurisdiction of 
K.B.&C. P.ia 
removing ac- 
tions from in- 
ferior courts. 


By attacliment. 


Jurisdiction of 
Exchequer of 
I’leas. 


Privileges in 
Exchef]uer. 


a judgBsent by default: Secondly, by writ of capias quart clausum fregit, 
which supposes an origiiml to have issued, and u the ordinary mode of 
commencing actions in this court : Thirdly, by attachment of privilege, 
at the suit of attornies and officers of the court : and fourthly, by bill 
against attornies and officers, &e members the house of commons 
This court has also jurisdiction, exclusive of the King's Bench, in all rea/, 
and the greater part of mixed actions : and writs of luiheas corpus, and 
prohibition, may be moved for therein, as well as in the King's Bench ; 
though it is more usual to move for the writ of habeas corpus in the latter 
court. 

It diould also be observed, that perspnal actions are either commenced 
originally, by the means which have been stated, in the courts of King’s 
Bench and Common Pleas ; ox are removed thither from inferior eourts, 
by writ of certiorari or habeas corpus before judgment, or by writ of error 
after judgment, from such as are of record ; or by writ of pone, recordari 
facias loquelam, or accedas ad curiam, before judgment, or by writ of 
false judgment afterwards, from such as are not of record : and both 
courts have the power of punishing their own officers, or other persons, 
for a contempt, by attachment. 

The court of Pleas, in the Exchequer, is holden before the barons ^ ; 
and has. jurisdiction of all causes which concern the king’s profit or re- 
venue S of debts or duties to the king ^ ; and of matters which relate 
to tenures of the king in capite, as of an honour or manor % &c. or which 
concern the lands, rentSj franchises, hereditaments, goods and chattels of 
the king So, one who is indebted to the king, may sue his debtor in 
the court of Pleas in the Exchequer, upon a suggestion of quo minus^ &c. 
or that he is thereby the less able to satisfy his majesty, the debts which 
be owes to him ff. And the court of Pleas has jurisdiction in all personal 
IKStions, where the plaintiff or defendant has privilege as an officer or mi- 
nister ^ or the defendant is a prisoner of the court. But the plaintiff 
cannot proceed in this court by original writ ; and therefore the defendant 
cannot be outlawed therein K 

There are three sorts of privilege in this court: First, as debtor; 
secondly, as accountant ; and thirdly, as officer of the court. Against the 
first of these, any man who hath a special privilege in another court, as an 
officer of the court or attorney, shall have his privilege. But if an ac- 
countant begin his suit here, no privilege shall be allowed elsewhere ; be- 
cause he has a special privilege, by reason of his attendance to pass his 
account, in which the king hath a particular concern. The same holds 


* See further, as to the jurisdiction of the 
Common Fleas in personal actions, by ori- 
gfnal writ, Steph. EL 4> 6. fay tUtachmerU of 
privilege^ Id. 6S. and bdl. Id. 52, &c. 

» 4 Inst. log. 

‘Jd. 112. 

0 Id. 103. 110. 112. 2 Inst. 551. 

« 4 Inst. 110. 


' 4 Inst. 1 12. 2 Inst 551. and see the sta- 
tute 33 Hen. VIIL c. S». § 56, 7. 

> 2 Inst 551. 4 Inst 112. Plowd. 208 . 0 . 
^Id.ikid. 

* 2 Inst 561. and see Com# Big., tit 
Courts, D. & 

^ 1 Pricey 309. 
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with’ rcgafd t6 an officer of the court : If he commence a suit here> no * 
privilege in another court shall prevail against him ; because his attend- 
ance here is requisite^ and his privilege here is first attached by com- 
mencing his suit. But when the accountant has finished his account^ and 
reduced it to a certainty^ so that it is become a debt^ then he is only privi- 
leged as a general debtor. So^ a servant to an officer or minister of the 
court has no privilege against a privileged person elsewhere And ac- 
cordingly, where the plaintiff, as debtor to the king, and treasurer of the. 
navy, exhibited his bill in this court, and the defi^ndant pleaded his pri- 
vilege, as one of the six clerks in Chancery, under the great seal ; Hale, 
chief baron, and the court held, that a general privilege as debtor, will 
iiot hold against a special privilege ; but against a general privilege it 
will : and a privilege as accountant will hold against a special privilege 
in another court, as officer of the court or otherwise ; though it be not al- 
leged, that he has entered upon his account : and in this case the plaintiff, 
being treasurer of the navy, is to ipso an accountant in the Exchequer ** : 
But it must be averred^ that he is present in court on his account 


Barons of Ex- 
ohef|uer. 


Thc^ttrf^M of the courts of King's Bench and Common Pleas arc, 'in Jii^os ofK.B. 
each court, the Lord Chief Justice, created by writ, and three puisne 
judges, created by letters patent; who, by the statute 12. & 13 W. III. 
c. 2. hold their places quamdiu bene se gesserint, and not, as formerly, 
durante bene pUtcito. In the court of Pleas in the Exchequer, the judges 
are the Chief Baron, and three puisne barons, who are created by/ letters 
patent ^ ; and were formerly barons and peers of the realm ®. And, by 
the statute 1 Geo. III. c. 23. enacted at the earnest recommendation of 
the king himself from the throne, the judges are continued in their offices 
during their good behaviour, notwithstanding any demise of the crown, 

(which was formerly holden ^ immediately to vacate their scats,) his ma- 
jesty having been pleased to declare, that he looked upon the independence 
and uprightness of the judges, as essential to the impartial administration 
of justice ; as one of the best securities of the rights and libertii^s of his 
subjects ; and as most conducive to the honour of the crown 

Before the making of the statute 1 & 2 Geo. I V. c. 16. a practice |iad 
prevailed, for the judges of the court of King’s Bench to sit in Setjeants 


Inn Hall, some days previous to the commencement of Hilary, Easter, and 


Sittings of 
judges of K. B, 
in biink, out of 


* Hardr. 365. 

** Hardr. 316. and see Bro. Abr. tit. Pri- 
vilege, 16. 26. 1 Lutw. 4.4. 46. Sty. Rep. 
339. W. Jon. 288. 2 Salk. 646. 

® Bro. Abr. tit Brief, 342. and see Man. 
Ex. Pr. 143, 4. Steph. PL 6. 68, 4. 59, 60. 
Mad. 682. 4 Inst 117. 

* 4 Inst 108 in marg, and see Com. Dig. 
tit. Courts, D. 10. 

* 2 Ld. Raym. 747. 


* Com. Journ. 3 Mar, 1761. And for 
the salaries the chief justices of the King's 
Bench and Common Pleas, see stat 6 Geo. 
IV. c. 82, 3. and for those of the Master of 
the Rolls^ Vice-Chancellor, Chief Bsron of 
the Exchequer, puime judges and barons, 
see stat 6 Geo. IV. c. 84. .And for the sa- 
laries of the judges in India, &c. see stat 6 
Geo. IV. c. 86. 



Mkbaehnui t&rms, and hear special arguments on demurrers/ writs of 
errorj special verdicts^ special cases> and new trials^ &c* upon which they 
delivered their opinions^ except in cases reserved for farther consideration^ 
and judgment was afterwards formally pronounced in the following term^- 
By the above statute^ the judges of the court of King’s Bench were en- 
abled and required^ for the dispatch of matters depending in the said court, 
to sit, at certain times therein mentioned, before Hilary, Easier, and 
Michaelmas terms respectively: But that statute was repealed by the 
3 Geo. IV. c. 102. which authorizes his mqjesty, " by warrant under his 
“ sign manual, directed to the judges of the said court, to direct and re- 
quire the judges of the laaid court, or any two or more of them, to meet at 
Serjeants Inn Hall, Westminster Hall, or some other convenient place 
to be by them appointed, on such and so many days in the vacation or in- 
“ terval between any terms, as to his majesty shall seem fit and proper, 
for tlic dispatch of such matters as, at the end of the term mentioned 
ill such Avarrant, may be depending in the said court, whether on the 
crown or pica side thereof : which warrant shall be made and issued ten 
V days at the least before the end of the term preceding the vacation 
‘‘ mentioned in such warrant, for the meeting of the judges for the dis- 
** patch of business as aforesaid ; and the issuing of such warrant shall, 
** three days before the end of the said term, be openly and publicly, in 
the said court of King’s Bench, notified and declared, and be after- 
“ Avards published in the London Gazette: And Avhen and so often as 
“ any such Avarrant shall be made and directed to the judges of the said 
court, the same judges, or any tAvo or more of them, are authorized and 
required, unless prevented by illness, public business, or other reasoii- 
able cause, to meet, in pursuance of such Avarrant, for the dispatch of 
** such matters as aforesaid, or of so much and such parts thereof as may 
“ appear to such judges chiefly to require dispatch, and as may be then 
most conveniently dispatched, and to hear, decide and pronounce rules, 
orders, and judgments thereupon ; which rules, orders, and judgments, 
“ shall be draAvn up and entered of record, cither of the term last past 
“ before the pronouncing thereof, or as of the term then next ensuing, as 
“ thd said judges shall direct: And that all enlarged rules to shew cause, 
“ Avhich may be pronounced or draAvn up by, or by the direction of the 
“ said court, for bhcAviiig cause in any term next after any of such sit- 
tings directed by such AA'arrant as aforesaid, shall be deemed and taken 
to be rules to shcAV cause, as well at such sittings, as in the term then 
“ next following, and may be heard and decided in sucli sittings accord- 
“ iiigly: Provided, that nothing therein contained shall alter or affect the 
“ return of any Avrit, either mesne or judicial, or require any return of 
such Avrit, or appearance thereto, before the day therein mentioned 

* 1 iVIaulc & Sel. SO k (a). 2 Maule & 1 ]3arn. & Cres. 888. («). 657. (a). 8 Barn. 

Si'l. 1. (rt). I Barn & Alii. 1. (a), 818. («). & Cres. 1 18. (a). 3 Barn. & Cres. 178. («). 

8 Barn. & Alil. 8. («). and see 7 Taunt. 102. 738. («). 5 Dowl. & Ryl.689. («). i Barn. 

For till- first warrant issued on this sla- & Cres. 899. (a). 5 Barn. & Cres. 797. (u). 

tiilc, iCe 8 Duwl. & Ryl, 130. (n), and see 6 Barn. & Cres. 868. (n). 
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OF ABVOCiy^rBS/ Oit-€OUN8EXi» 

This act of parliament is to be construed liberally^ for the dispatch of bu- 
sincss; and therefore it has been holdeui that an affidavit sworn daring 
term, is sufficient to bring the subject matter before the court, as a 
matter depending in the court,’* witlun the terms of the act, and the 
king’s warrant founded thereon*. 

The judges, upon their circuits, sit by virtue of five sevcr.il authorities: Sittings uf 
1. the commission of the peace: 2. a commission of oyer and terminer: 

3. a commission of general gtkol delivery: 4. a commission of aesize, di- 
rected to the justices and serjeants therein named, to take (together with 
their associates,) assizes in the several counties, that is, to take the verdict 
of a peculiar species of jury, called an assize, and summoned for the trial 
of landed disputes: 5. their authority at nisi prius is by the commission of 
assize being annexed to the office of justices of assize, by the statute of 
Westm. 2. (13 Edw. 1.) c. 30. which empowers them to try all questions 
of fact, issuing out of the courts at Westminster, that are then ripe for trial 
by jury And, by a late act of parliament^, whenever it shall happen 
that the commissions, under which the judges sit upon their circuits, 
shall not be opened and read, in the presence of one of the quortm com- 
missioners, at any place specified for holding the assizes, on the very 
day appointed for such purpose, it shall and may be lawful to open and 
read the same, in the iircsence of one of the quorwn commissioners 
therein named, on tlie following day, or, if sucli folloiving day shall be 
“ a Sunday, or any other day of public rest, then on the succeeding day ; 

** and such o])eiiliig and reading thereof shall be as effectual, to all intents 
“ and purposes, as if the same had been opened and read, in the presence 
** of one of the quorum commissioners, on the very day appointed for that 
purpose, and shall be deemed and taken to be an opening and reading 
“ thereof, on the day for that purpose appointed : and all records and 
“ other proceedings, under or relating to any commission, which may be 
** opened and read by virtue of that act, shall and may be drawn up, cn- 
** tered, and made out, under the same date, and in the same form, in all 
respects, as if such commission had been opened and read on tlic day 
originally a])pointed for that purpose : Provided, that the judges and 
quorum commissioners arc directed and required to have such commis- 
sions opened and read, on the very days appointed for that purpose, un- 
less the same shall be prevented by the pressure of business elsewhere, 

“ or by some unforeseen cause or accident.” 

The advocates, or counsel, who next claim our attention, are of two spe- Ailv«)cate«, or 
cics or degrees ; barristers, and serjeants. Before a student can be called pn-- 

to the bar, it is requisite that he should be a member oijivt years standing, vions lo being 
at one of the four principal inns of court ; unless he has taken the degree 
of blaster of Arts, or Bachelor of Laws, at one of the universities of 
Qjford, Cambridge, or Dublin ; in which case three years standing will be 
sufficient ; and he must keep at least twelve terms, by dining in commons, 
t>r being present at least /ottr days in every term ; that is to say, two days 

a 7 Duwl. & Kyi. ausi. ^ 3 Blac. Com. d9, 

^ Salk. 154. 3 Geo, IV. c. 10. 
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Serjeants. 

May be called 
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King's counsel, 
&c. 
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soticiioT general. 
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precedence. 


OV ADVoeAtfiS^ Otl COUNBEL.^ 

in eadi of hi o separate full weeka in each tmn t And^ unless a certificate 
be produced, of his being a member of the college of adrocates in Scotland, 
or member of one of the said universities* of (hford, Cambridge, or Dublin, 
he must make a deposit of £100, previously to his entering into commons, 
which is allowed him on being called to the bar : And, after being called, 
he must, within six calendar months, take the oaths of allegiance and su- 
premacy, and subscribe the declaration against popery ; or, if a roman 
catholic, the declaration and oath prescribed'by the statute 31 Geo. III. c. 
32. in one of the courts at Westminster, or at the general or quarter sessions 
of the place where he shall reside ; which oaths may be taken, and the 
declarations subscribed, in the King's Bench, before a single judge, in the 
bail court ^ 

Serjeants at law are appointed, or called, at the pleasure of the king, 
by writ issuing out of Chancery : And, by a late act of parliament ^ his 
majesty may, in vacniion, cause a writ to be issued, directed to any barris- 
ter, calling him to the degree of a serjeant at law ; and such persons as 
his majesty may be pleased to call, are authorized to take upon themselves 
that ofiice, in vacation. From both the above degrees, some are usually 
selected, to be his majesty's counsel learned in the law $ the two principal 
of whom are called his attorney, and solicitor>general. And a custom has 
of late years prevailed, of granting letters patent of precedence, to such 
barristers as the crown thinks proper to honour with that mark of distinc- 
tion ; whereby they are intitlcd to such rank and pre-audience, as arc 
assigned in their respective patents ; sometimes next after the king’s at- 
torney-general, but usually next after his majesty's counsel then being. 
These (as well as the queen's attorney and solicitor-general ^,) rank pro- 
miscuously with the king's counsel, and together with them sit within the 
bar of the respective courts. The king's counsel have a standing salary, 
and cannot be employed in any cause against the crown, without special 
licence; but those who have merely patents of precedence receive no 
salaries, and are not sworn ; and therefore are at liberty to be retained in 
causes against the crown 

By a mandate of his late majesty the king’s attorney and solicitor- 
general are now to have place and audience, before the king’s premier 
serjeant ; and the following may be considered os the order of precedence, 
or pre-audience, which obtains among practisers : 1. The king’s attorney- 
general : 2. The king’s solicitor-general : 3. The king’s premier serjeant, 
(so constituted by special patent) ; 4. The king’s ancient serjeant, or the 
eldest among the king’s serjeants; 5. The king’s advocate-general: 6. The 
king’s serjeants : 7« The king’s counsel, or those who have patents of pre- 
<^dence, with the queen's attorney and solicitor-general : 8. Serjeants at 
law: 9. The recorder of London: 10. Advocates of the civil law; and 
lastly. Barristers. In the court of Exchequer, two of the most experi- 


In Exchequer. 


* Stat 1 Geo. IV. c. 55. § 4. 
^ 6 Geo. IV. c. 95. 

Sdd. Ut. 40/i. 1. 6, 7. 


^ 3 Blac. Com. 97, 8. 
UjDec. 1811. 
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OF THR OFF1CBE8 OF TR£ COURTS. 


eaoefl baniaters^ oaUed the jwtman^ and the tubman^ (from the phioes in 
which tiiiey eit^) have also precedimee in motions*. 

The offictrt of the court of King’s Bench^ on the crown side^ are the Officers of K.B. 
ckrk qf the crown\ or king’s coroner and attorney^ usually called the ****«• 

master of the crown office^ who holds his place for life, by letters patent 
under the great seal, and has the appointment of the secondary, clerk of the 
rules, examiner, calendar keeper, clerk of the grand juries, and clerks in 
court ; and, on the plea side, the prothonotary, or chitf clerk for enrolling On plea side, 
pleasi in civil causes depending between party and party, and particularly 
by bill^; the secondary, or deputy to the chief derk, usually called the 
master of the King’s Bench office, and his aeatsiam ; the clerk of the 
treasury^; the keeper of the writs and records of the court, commonly 
called the custos brevium *, who has annexed to his office, the making up of 
records of nisi prius, except in Middlesex ; the filacer exigenter, and clerk 
of the outlawries for proceedings by original writ ; the signer of writs, and 
signer of bills of Middlesex ; the derk of the rules; the clerk of the pftpers^; 
the clerk of the declarations ; the clerk of the common hails, posteas, and 
estreats ; the clerk of the dockets, commitments, and saiisfactiom ; the derks 
of the inner and upper treasury ; the derk of the outer treasury ; the derk 
of nisi prius in London, and other cities, and on the several circuits ; the 
clerk of nisi prius for Middlesex ; the derk of the errors; and bag bearer, 
on the plea side of the court. 

Before the making of the statute 6 Geo. IV. c. 82. the several offices of Offices of K. B. 
chi^ clerk, derk of the treasury, and custos brevium, and filacer, exigenter, Si™**^*^ ****" 
and clerk of the outlawries, of the court of King’s Bench, were in the gift 
of the Lord Chief Justice of the same court, and deemed to be saleable by 
him, as and when the same from time to time became vacant ; and the 
several offices of clerk of the rules on the plea side, clerk of the papers on 
the plea side, clerk of the declarations, clerk of the common bails, estreats, 
and posteas, and derk of the dockets of the same court, were in the gift of 
the said chief clerk, and deemed to be saleable by him ; and the sevOTal 
offices of derks of the inner and outer treasury, clerks of nisi prius in Lon- 
don, and other cities, and on the several circuits, and bag bearer, on the 
plea side of the same court, were in the gift of the said custos breoium, and 
deemed to be saleable by him ; and the said several offices were hdd for 
the respective lives of the persons then holding the same, (or for the life 
of the survivor of two persons, where the office was then vested in two per- 
sons,) and the emoluments thereof were derived entirdy from the fees 
payable by the suitors of the same court ; and some thereof were, and for 


* 3 Blac. Com. 28i 

* Sbo^. P. C. 111. and aee Cas. tew^, 
Talb. 97. 

« 1 Ch. Caa, 20. Show. P. C. 111. Skim 
354. 

* This officer is required to appoint a per- 
son to attend in the treasuiy, that the clerks 
may have access to the rolls. R. T. 1666. 
reg, 2, K. B. 


* 1 Lev. 1. 1 Sid. 74. 

' This officer is appointed to sign original 
writs, and all writs and process issuing there- 
on, before the appearance of the defendant. 
B. H. SO Oir. n. R. H. 31 Car. 11. and 
R. E. 31 Car. II. K. B. See also R. M. 
15 Car. I. K. B. and Trye*8jusfil. per tot. 

• Tiy c, in pref* 

*» 1 Vent 206. 2 Mod. 05. S. C. 
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OF THE OFFICERS OF THE COURTS. 

many years past had been^ executed by deputy But now^ by the above 
statute it is enacted^ that ''the said offices of chitf clerk> clerk of 
the treasury y and cuMos hrevium, and filacer, exigenter, and clerk of the 
outlawries, sliall from and after the passing of that act^ and the said 
several offices thereinbefore mentioned to be in the gift of the said chief 
clerks shall from and after the time when the said office of chief clerk 
'' shall become i^acant^ and the said several offices thereinbefore men- 
tioned to be in the gift of the said custos hrevium, shall from and after 
the time when the said office of custos brevium shall become vacant^ be 
disposed of^ and all appointments to the said respective offices, as they 
may respectively become vacant^ shall be made^ according to the direc- 
tions of that act, and not otherwise : And all and every the persons to 
** be so appointed to the said several offices, shall continually execute the 
same in person, and not by deputy, unless for some reasonable cause to 
“ be allowed as thereinafter mentioned ; and every such officer and his 
deputy, to be appointed according to the directions of tliat act, shall be 
** deemed and taken to be a public accountable officer, to all intents and 
** purposes, and shall severally account for the fees and emoluments of his 
office, according to the directions of that act. And that all appuint- 
ments to the said several offices, to be made by virtue of that act, shall 
** be made by the Lord Chief Justice of the said court for the time being, 
by warrant under his hand and seal, without any fee, gratuity, or rc- 
ward, to be directly or indirectly paid or received for the same ; and 
« every such appointment shall be made, and shall be in such warrant cx- 
pressed to be made, during the good behaviour of the person appointed, 
“ and for so long time only as the person appointed shall execute the same 
“ in person : Provided always, that no such office shall be vacated, by 
** reason of the officers nut executing the office in person, if he shall execute 
the same by some deputy to be appointed by virtue of that act ; nor in 
cases of occasional illness, or other like necessary cause of absence, not 
continuing more than two months at any one time.*' And, by the same 
statute S the several offices of clerk of the papers, and clerk of the 
** declarations, shall, so soon as an appointment thereto may be made by 
authority of that act, be consolidated into one office, and be executed by 
one and the same person.” 

The master and his assistant, and signer of the writs, are appointed by, 
and hold their situations, during the pleasure of the chief clerk. The 
chief justice has also the appointment of the clerk of the errors, and clerk 
of nisi prius for Middlesex, whose business it is to transcribe from the 
plea rolls, the records of nisi prius in that county, and to examine and 
seal the same, and to receive and file the warrants of attorney on the plea 
side of the court. The three other judges have the appointment of signer of 
bills of Middlesex ; and each of the judges appoints his own clerk. 

The officers of the court of Common Pleas are the three prothonotaries ; 
the three secondaries ; the filacers ; the clerk of the exigents ; the clerk of 

‘§ 8 . 


* Slat. G Geo. IV. c. 82. § 1. 

*» § b 8. 
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the superxdeam ; the clerk of the outlawies ; the clerk of the reversal of 
outlawries ; the clerk of the king’s silver ; the clerk of the Jurata; the clerk 
of the Juries; the clerk of the warrants, inrolments, and estreats; the clerk 
of the essoins; the clerk of the dockets; the clerk of the judgments; the 
clerk of the treasury ; and the clerk of the errors. 

Before the making of the statute 6 Geo. IV. c. 83. the several 
offices of chief and third prothonotaries> clerk of the king's silver,, clerk 
of the jurat a, clerk of the essoiiis, clerk of the warrants, enrolments, 
and estreats, exigenter, clerk of the supersedeas, filacers for all the counties 
in England, and clerk of the errors in the Exchequer Chamber, were ap- 
pointed by the Lord Chief Justice of the Common Pleas, and were sale- 
able by him, as and when the same from time to time became vacant : 
And the offices of second prothonotary, and clerk of the juries, were ap- 
pointed by the said Lord Chief Justice, on the nomination of the custos 
brevium ; for which last mentioned appointment the said Lord Chief Jus- 
tice had been deemed entitled to, and had always received, whenever sucli 
appointments had been made, certain fees ; and each of the three protho- 
notaries of the said court had the appointment of one secondary: and tlie 
said several offices were held for the respective lives of the persons then 
holding the same, and the emoluments thereof were derived entirely from 
the fees payable by the suitors of the same court ; and some of sucli of- 
fices were, and for many years past had been, executed by deputy. But 
now, by the above statute it is enacted, that the said offices of chief 
and third prothonotaries, clerk of the king*s silver, clerk of the jurato, 
clerk of the essoins, clerk of the warrants, enrolments, and estreats, exU 
genter, clerk of the supersedeas, filacers for all the counties in England, 
and clerk of the errors in the Exchequer Chamber, shall be disposed 
" of, and all appointments to the said respective offices, as they may rc- 
spcctivcly become vacant, shall be made, according to the directions of 
that act, and not othervidse : And all and every the persons to be so ap- 
pointed to the said several offices, shall continually execute the same in 
person, and not by deputy, unless for some reasonable cause to bo allowed 
as thereinafter mentioned: And every such officer and his deputy, to 
be appointed according to the directions of that act, shall be deemed 
and taken to be a public accountable officer, to all intents and pur- 
y poses, and shall severally account for the fees and emoluments of his 
office, according to the directions of that act. And that all appoint- 
ments to the several offices, to be made by virtue of that act, shall be 
made by the Lord Chief Justice of the said court for the time being, 
by warrant under his hand and seal, without any fee, gratuity, or re- 
ward, to be directly or indirectly paid to, or received for the same, by 
the Lord Chief Justice, or any judge of the said court ; and every such 
appointment, except the appointment of the filacers, shall be made, and 
shall be in such warrant expressed to be made, during the good beha- 
viour of the person appointed, and for so long time only as the person 
appointed shall execute the same in person : Provided always, that no 
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sueh office ^all be racated^ by reason of the effioer^s not exeouting his 
office in person, if he shall execute the same l^y some deputy, to be ap- 
imnted by virtue of that act ; nor in cases of occasional illness, or 
other like necessary cause of absence, not continuing more than two 
months at any one time 

And if any person to be appointed by virtue of that act, or of the 
** statute 6 Geo. IV. c. 82. } 1, 2. diall demean himself in any manner 
contrary to the true intent and meaning thereof, or otherwise misbe- 
have himself, it shall be lawful for the court, of which he is an officer, 
to hear and decide upon such misbehaviour,* and also to hear and deteN 
mine all complaints that may be made against such person, in a sum- 
mary way ; and, by rule of the same court, to order compensation to 
be made to any person injured by such misbehaviour ; or to fine such 
offender, or make void his appointment, or punish the offender by all 
** Of any of the ways aforesaid, as to sudii court in its discretion shall 
" seem fit *».“ 

Provided always, that in case any officer to be appointed by virtue of 
either of the above aets, shall, by ill health or other infirmity, become 
" incapable of discharging the duties of his said office, or shall for any 
other reasonable cause to be allowed by the Lord Chief Justice of the 
" court of which he is an officer, be desirous of being relieved from the 
discharge of the duties thereof, either permanently, or for a certain time 
only, it shall and may be lawful for the said Lord Chief Justice to ap- 
point some fit and proper person to act as a deputy of such officer ; the 
cause of such appointment being always distinctly mentioned and spe- 
oified in the warrant of such appointment 

For the purpose of uniting the two offices of chief and third protho- 
notary in the same officer, it is enacted by the statute 6 Geo. IV. c. 83. 
§ 12. that whoever shall be appointed to the first of those offices that 
" shall become vacant after the passing of that act, shall, on the other of 
the said offices becoming vacant, take upon himself and perfom the 
duties of the other of the said offices, and shall receive the fees accru- 
** ing in respect of the said last mentioned office ; and shall retain out of 
** the fees of the office last becoming vacant, so much as- the Lord Chief 
^ Justice of the said court of Common Pleas, and the lord high treasurer, 
or any three or more of the commissioners of the treasury toie the time 
being, shall think a reasonable compensation fbr his additional trouble, 
and shall account ftir and pay the residue of such fees into his majesty's 
Exchequer, on the first day of every term : And the said offices of chief 
^ and third prothonotary shall^ after such union as aforesaid, be always 
executed by one officer, who shall be called the prothonotary of the 
court of Common Pleas, and who shaU receive the fees payable in re- 
" spect of the offices of chitf and third prothonotary, and account fior the 
** same, in such manner as may be directed by the lord high treasurer or 
commissioners of the treasury for the time bemg^." 

• 5 «• « W. § 4. 

k Stat. 6 Geo. IV. c. 88, S. § S. ^ Stat 6 Geo. IV. c. 98. § 12. 
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The duties of the proihcmotariei are> to attend the uttiii|;f of the court Duties of pro- 
at Westminster hallj for the dispatch of such matters as arise from causes 
entered in their office ‘ ; to inform the court of the state of such causes ; 
to draw up general ruleSj, for regulating and settling the practice of the 
courts and the proceedings therein ; and to certify to the court in matters of 
practice^ when required. A great variety of matters arising out of causes 
are referred to the prothonotaries ; who make reports thereon to the courts 
and also on the examination of persons in contempt upon interrogatories^ 

They enter^ in books kept in their office, the declarations filed and delivered 
out in all the several causes passing through their office> and also the pleas 
and subsequent pleadings between the parties^ the money paid into and 
out of courts the records passed for trials the entries of issues joined 
between the parties^ the interlocutory and final judgments thereon^ writs 
of inquiry and executions^ the bills filed against privileged persons^ and 
the appearances to such process as issues out of their office. They inquire 
into and state the debt and costs on bills> bonds^ mortgages and other se- 
curities ; name and strike special juriesj sign records of nisiprius, see that 
all common recoveries arc carefully engrossed on rolls of the courts exa- 
amined^ docketed^ and placed in their proper offices^ and that the writs be- 
longing to the same arc filed with the proper officer^ and examine all ex- 
emplifications of such recoveries ^ They have the custody of all common 
and plea rolls S deliver the same out and keep an account of the names 
of the persons to whom the rolls arc delivered ^ that they may be en- 
abled to call for their return, and make caret papers of the defaulters in 
order to enforce their being brought in, pursuant to various rules of the 
court K. They keep an account of all rolls received into their office, after 
the proper entries are made thereon ; keep dockets of all judgments, entries, 
of writs, and other entries, which they carefully examine with the rolls, be- 
fore they are delivered to the proper officers, keep remembrance rolls, in 
<which all rules made in court, appearances, and recognizances of bail on at-« 

'tachments of privilege, and pracipes taken at bar on common recoveries, are 
•entered. They enter on a remembrance roll, the names of all attornics sworn 
in court, and make certificates thereof to the clerk of the warrants ; and 
have the custody of the court-books, in which are entered the names of 
all causes on demurrers, special verdicts, and other matters which are ta 
l)e argued in court, and of causes which arc to be tried at bar, with the 
respective terms and number-rolls ; and take minutes of the judgment of 
the court, in all causes argued therein. And they regulate and allow costs, 
on all judgments, rules, and judicial orders ; and tax bills of costs between 
attornies and their clients, and settle and adjust accounts implicated therein. 

* R. T. S5 Hen. VI. § 1. C. P. And for actions, 
the ancient fees payable to the prothonota- ^ R. £. IS Jac. 1. § S. R. M. 1649. R. 
riesi see the same rule, § 5. M. 1654. § 5. R. T. 81 Car. II. C. P. 

R. M. 1664. 5 6. C. P. * E. E. 34 Car. II. reg. 3. C. P. 

R. H. 8 Car. I. § 6. R. M. 1654. $ 7. ' Same rule. R. M. 8 Geo. 1. C. P. 

R. E. 34 Oar. II. 3. R. E. 6 W. Se M. * R. E. 12 Jbc. I. R. M. 1649. reg. 1. § 

r^«.^.R.M. 8Geo.I. C.P. Theplea rolls 3. R. M. 1654. $ 7. R. T. 29 Cbr. IL reg. 

are in realt and the common ones in petaonat 5. R« E. 84 Car. II. reg. 3. C. P. 
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For these purposes^ oiie of the prothonotariea alternately attends at the 
office in term-time^ from eleven to two, (except the first and last days of 
terrn^ when all attend the court ;) the others attending the court during 
the sitting. In the evening, all the prothonotaries attend at the office 
from six to eight, and sometimes later : Out of term^ they all attend every 
day, from eleven to two o'clock. 

The secondaries were formerly appointed for life, by the prothonotaries, 
each of whom appointed one. But, by the statute 6 Geo. IV. c. 83. § 13. 

no person who shall hereafter be appointed to the office of chief of third 
** prothonotary, or shall hold the said two offices when united, shall ap- 
point a secondary ; but the secondary of such prothonotary shall l)e ap- 
pointed by the lord chief justice of the said court of Common Pleas : 
and all secondaries so appointed, shall hold their offices during their 
** good behaviour, and shall receive such a proportion of the accustomed 
fees of the said office, as the lord chief justice of the said court, and the 
** lord high treasurer, or any three or more of the commissioners of the 
treasury fur the time being, shall think reasonable ; and shall account 
** for and pay the residue into his majesty's Exchequer, on the first day of 
every term." And, by § 14. " the person who shall first be appointed 
secondary, under the provisions of that act, shall, when the office of se- 
condary to the other prothonotary appointed by virtue of that act shall be- 
come vacant, take upon himself and perform the duties of both of the 
said secondaries, and receive the fees, and retain out of the same so much 
as the said lord chief justice of the said court, and the lord high treasurer, 
or any three or more of the commissioners of the treasury for the time 
being, shall think a reasonable compensation for his additional trouble ; 
and shall account for and pay the residue of such fees into his majesty's 
Exchequer, on the first day of every term." 

The duties of the secondaries arc, constantly to attend the court and judges 
in the treasury, in term time ; to read all records, writings, affidavits, peti- 
tions, papers and exhibits, produced upon motions, complaints, or other ap- 
plications, and to take minutes of all rules and orders pronounced thereon ; 
to take all recognizances in court ; to enter discontinuances, commitments of 
prisoners, and satisfactions acknowledged upon record ; to amend records, 
by order of the court ; to administer the oaths appointed to be taken by 
prisoners, by the acts of parliament for the relief of debtors with respect 
to the, imprisonment of their persons, and to prepare assignments of such 
prisoners* goods and effects, to be signed by them, as directed by the said 
acts. Olid to draw up rules for their discharge. Upon trials at bar, it is 
their duty to copy the issues for the judges, and to deliver four copies 
thereof, to call the jury out of and in court, to read the record, to call the 
defendant, to read all written evidence, to call the jury before a verdict is 
given, and to record the verdict ; to take minutes of special verdicts, and 
to draw up the same ; to make two copies for the plaintiff and defendant, 
and four copies for the judges ; to take an account of all fines and reco- 
veries, passed and suffered at bar ; and in tenn time, after the rising of the 
court, to attend at their respective offices, there to draw up such rules and 
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orders as have been pronounced in courts or in the treasury, and enter the 
some in books kept for that purpose •, and make copies of such rules or 
orders, if applied for ; as also to enter all rules to declare, plead, reply, 
rejoin, surrejoin, rebut, surrebut, and join in demurrer, in paper, and 
afterwards to enter the same in books ; to give rules for attornies, and 
other offacers of the court, to appear to bills filed against them ; to file and 
copy all affidavits, papers and exhibits, produced on motions, taxation of 
costs, or otherwise, and all suggestions and proceedings in spiritual courts, 
in causes where prohibitions are applied for ; to examine persons in con- 
tempt upon interrogatories, and to file and copy such interrogatories, and 
the depositions taken thereon. Their attendance is also necessary in va- 
cation time, by themselves, clerks or assistants. Upon all complaints 
made by prisoners in the IHeet against the warden, it is the duty of the 
secondaries to attend the judges, at such times and places as they may 
appoint to hear and determine the said complaints, and to file and read all 
affidavits and exhibits produced on such attendapee, and to draw up all 
orders made thereupon, as well as all orders made by. the court, for the 
regulation of the Fleet prison. The secondary to the chief prothonotary ad- 
ministers in court tlie oiitlis of allegiance, supremacy, ami abjuration ; and, 
if required, makes out ami signs certificates of persons having taken the 
same ; lie also adniinistcTs tlu; oatli in court, to every jiersoii ulio is ad- 
mitted an attorney. The secondiiry to the second jirothonotary enters in 
a book kept for that purpose, the j>articulars of all lines acknowledged at 
the bar of the court. 

The ^/2/occ’rs were formerly appointed, for the different counties, by the 
chief justice, for their lives ; and their several offices were requinul to be 
executed in one certain jilace But now, by the statute () Geo. IV. 
c. 113. § 15. reciting that the olliccs of filacers of all the counties in Eng- 
land would be executed better, and at less expense, by one person : and 
as such offices w'cre then holden by many different persons, and the whole 
of such offices were not likely soon to become vacant, that they might, 
when the then present interests in them should ex])ire, be all given to 
some one fit and proper person ; it was enacted, that when the office of 
filacer of any county or counties shall become vacant, the person to be 
appointed to discharge the duties of such office, shall only receive an 
appointment during the pleasure of the lord chief justice; and that 
when all the present interests shall have vacated those offices by death 
or otherwise, the lord chief justice of the court of Common Pleas shall 
‘‘ revoke the appointments made during pleasure, and appoint some one 
fit and proper person to hold the united office of filacer of all the coun- 
tics of England, during his good behaviour in the said office.” 

The duties of filacers are, to procure original writs to be duly sued 
forth and filed ® ; to take affidavits of debt, in order to hold to bail, and to 

• Formerly, it appears, thej' were entered ** R. H. 23 Geo. III. C. P. 

upon remembrance rolls. R. M. 1C54. § 10.' ® R. T. 101^9. C. P. 

C. P. 


Filacers, how 
formerly aj)- 
pointud. 

To bo appointed, 
till all thoir 
oHieos become 
vacant, during 
pleasure of chief- 
justice. 


And then tlu* 
oflices to be ex- 
ecuted by llie 
same person, (to 
be appointed by 
the ciiicf-jus- 
tice,) during his 
good behaviour. 

Duties of fi- 
lacers. 


VOL. I. 



Duties of dork 
of (‘j'ifients, aiul 
sujKrmlt'uscs. 


Cl<*rk of oul- 
luwrivs, ike. 


Clerk of juries. 


OF THE OFFICERS OF THE COURTS. 

file such affidavits wlich the process is issued, and to make office copies 
of them, wlicn required ; to make out writs of capias, alias, and pluries, 
and ail other incident process, before appearance of the defendant, in all 
actions wherein process of outlawry lies, until the exigent awarded®; 
and all writs of supersedeas, upon any writs of capias aAvarded out of their 
own offices, and writs of rescous upon the sheriff’s return^; to take and 
file affidavits of service of common process ; and hie bills against persons 
entitled to privilege of parliament, and make out the subsequent process 
thereon, before appearance ; to enter appearances, upon all writs issuing 
out of their own offices®, and give rules for the sheriff to bring in the 
hoiy^ ; to attend the court, or a judge, on taking special bail by original^: 
to enter recognizances of bail, and make out the first writ of scire facias ' 
thereon to enter and file writs of re, fa, lo, &c. issuing out of the court 
of Chancery, and returnable in the court of Common Pleas, for the re- 
moval of ])laiiits from inferior courts, and to issue writs of pone and dis^ 
tringas, to compel appearances in such proceedings ; and to make out all 
writs of retomo hahendo iiptm nonsuit, writs of second deliverance, and 
writs of capias in withernam, alias and pluries, before appearance 
&c. 

The duty of the clerk of the exigents is to make out writs of exigent and 
proclamations, in order to proceed to outlawry ; and of the clerk of the 
supersedeases, to make out writs of supersedeas to exigents, tjuia improvide, 
^c,\ in order to prevent persons from being outlawed or waived, against 
wliom exigents have issued. The office of clerk of the outlawries is inci- 
dent to the office of his majesty’s attorney-general ; and usually executed 
by his clerk. Ilis duty is to make out all writs of capias utlagatum, and 
sequestrations of ecclesiastical benefices, in personal actions, after the re- 
turn of the exigent. Inquisitions taken on special writs of capias utlaga^ 
turn, arc transmitted into this office ; and are here exemplified, upon rolls ' 
signed l)y the clerk of the outlaw'ries, and then carried into the office of 
the king’s remurobrancer of the court of Exchequer, and there filed of 
record ; and the inquisitions themselves, and writs of exigent, arc filed 
W’ith the custos brevium. The clerk of the reversal of outlawTies is ap- 
j)oinUul by the prothonotaries, during pleasure ; His duty is to dra^v up 
and enter the reversals of outlawries on remembrances, and deliver certifi- 
cates thereof to the clerk of the outlawTies ; to make out bail-})ieces on 
such reversals, and writs of supersedeas when necessary. The clerk of the 
juries is appointed by the custos brevium, for life : His duty is to make 
out writa of habeas corpora juratorum, for the trials of issues in London 
and Middlesex, and for the assizes in the country* 


‘ 11. 1^1. 15 & 16 Kliz. 11. M. U J.« . I. 
reg, 1. C* 1*. AnA for the fees anciently 
able to the for eonimon process, see 

ll.T.a5 1Ien. VI. §8. C. P. 

® Same rules. 

* R. M. M Jac, 1. 1, 2. li. £. ait 

Car, II. rr^'. 2. C» P* 


“ Id, II. T. 2 W. & ]\I. reg, 1. C. P. 

‘ 11. T. 1 W. & M. rr-. 2. C. 1». 

' 11. M. 14 Jac, 1. reg, 1. C. P. Barnes, 
97. 

* > R. M. 15 & 16 £liz. R. M. 14 Jac, I. 
reg, 1. C. P. 

® R. £. 24 Cur. II. reg, 1. C. P. 
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The duties of the clerk of the warrants, inrolments and estreats, arc, to Clerk of war- 
file warrants of attorney upon judgments^ issues, outlawries, and writs of 
covenant for levying fines ; and also the warrants of attorney of sheriffs, 
for the different counties in England; to stamp all judgment-papers*, 
records of nisi prius writs of plurics capias on outlawries and wits of 
ctfvenant ; to enroll deeds, recoveries, and foreign estreats ; and to file affi- 
davits of the execution of articles of clerkship, and enter attornies* certifi- 
cates, &c. This officer may refuse to file a warrant of att<»rney> or pass a 
fine, till the attorney employed by the parties, has paid his termage fees 

The clerk of the essoins is appointed by the chief justice, for life: Clerk of essoins, 
his duty is to enter essoins for the tenants in real actions, (for it is now 
determined, that no essoin lies in personal actions;) and in case the tenant 
be not essoined, by the time limited by the rules of the court in real ac- 
tions, the demandant may enter a ne recipiatur. This officer is required, 
by the statute 4 & W. Sc M. c. 20. § 2. to make an alphabetical dog- 
get, by the defendants’ names, of all judgments for debt by confession, 

&c. in the court of Common Pleas ; and rolls belonging to the several 
offices of the said court arc marked, numbered, and delivered out by the 
clerk of the essoins to the protlionotaries ; and when the proper entries 
are made thereon, they arc returned into his office, Tvlieiicc tliey are 
carried, by the clerk of tlie judgments, to the treasury at Westminster, 

The clerk of the dockets is apj)oiiited by the j)roth(motari(»s, during plea- Clerk of dockets, 
sure. The duty of this ofticer is to draw up, exemplify, and enter on the 
roll, the admission of the several officers of the court ; to prepare bail- 
pieces, entered into to any attachment of privilege, or other bailable pro- 
cess, issuing out of the prothonottiries’ office, and attend the court or a 
judge therewith, when entered into, and when the hail are justified, or 
fresh bail added, or the defendant surrendered ; to make copies of all spe- 
cial juries, named by tlic protlionotaries, for the plaintiff and defendant ; 
to make copies of reports in court by the protlionotaries, if desired, and of 
all special verdicts, for the judges and attoniies ; to make copies of all 
rules of court, from the remembrances of terms past ; to make certificates 
of declarations not being filed against prisoners, according to the rules of 
the court, in order to their being discharged ; to make out certificates (»f 
w'rits of rccordari and false judgment not being filed according to tlie 
course of the court, to enable the parties to proceed in inferior courts ; to 
copy, if desired by the parties, all bills of costs, and other papers pro- 
duced before the prothonotarics, relating to such bills, wdien tax(^ ; to 
attend the office of the prothonotarics daily during office hours, aiid 'to do 
the aommon business belonging to the office. 

The clerk of i\ie judgments is also appointed by the protlionotaries, du- Clrrk of 
ring pleasure. Ilis duty is to draw up every final judgment, after inqui- 
sition taken, verdict obtained, or nonsuit had at nisi prius, and upon every 

‘ R. M. 5. Geo. II. C. P. R. E. 6 W. & M. rcg. 2. R. M. 2 Geo. 

*• R. H. « A S Joe. 11. C. P. I. C. P. 

* 1 Biiig. 277. 8 Moore, 229. S. C. 
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demurrer^ issue of mil tiel record, and rule of court ^ ; and to draw up and 
enter all the continuances necessary to the said judgments : and he is di- 
rected, by the statute 4 & 5 W. & M. c. 20. § 2. to bring in all the above- 
mentioned judgments, to be docketed ; after which he carries them to the 
treasury at Westminster. lie draws up the award of writs of elegit and 
partition, and enters the same, with the returns thereof, upon^the roll ; 
enters satisfaction on all judgments, when the same is done by a judge’s 
order, and not in open court ; and makes out exemplifications of any of 
the above-mentioned judgments, if applied for wdthin a year after the 
signing thereof. 

The chief justice for the time being, is keeper and clerk of the treasury, 
and also eferk of the errors, of the court of Common Pleas ; and executes 
these ofKces by his clerks, who are appointed by him during pleasure. The 
clerk of the treasury has the custody of the records of the c(Mirt ; the 
signing and scaling of records of nisi prius * ** ; and the signing of exem- 
plifications, except of lines and recoveries, within two terms The clerk 
of the errors has the allowance and receipt of all writs of error, upon 
judgments in this court ; gives certificates thereof ; makes out writs of 
supersedeas; enters bail taken thereon; makes out writs of scire facias 
against the bail ; gives rules for bail, and for the plaintiff in causes to cer- 
tify the record ; makes transcripts of the records and judgments, and 
transmits the same into the court of King’s Bench, &c. ; signs nonprosses 
for not certifying the record ; and allows and returns all writs of certiorari, 
directed to the lord chief justice, for certifying records from this court into 
any other. 

Besides the oflicers that have been mentioned, there are others who de- 
rive their authority more immediately from the crown, namely, the mar- 
shal of the King’s Bench prison and chief usher and crier of the court, 
in the King’s Bench ; and the custos brevium, warden of the Fleet prison, 
and chief proclauiator to the court, in the Common Pleas ; and the sealer 
of WTits, for Inith courts. The office of marshal of the King’s Bench pri- 
son was granted by king James the first, in the 14th year of his reign, to 
Sir WilUam Smith knight, in fee ; and the appointment to that office, as 
well as of the inferior officers, continued in the proprietors of the in- 


* II. T. 29 Car. II. reg. 5. II. T. 13 Geo. 
II. reg. 2. C. V. 

»» R. T. 29 Car. II. reg. 4. R. II. 2 & 3 
Jac. II. C. P. And for the fees anciently 
due to the clerk of the treasury, see R. T. 
85 Hen. VI. § 7. C. P. 

® R. M. 1654. § 6. C. P. 

0 2 Salk. 439. 3 S«lk. 320. S. C. And, 
for the rules and orders made for the better 
government of the King's Bench prison, see 
R. M. 8 Geo. II. R. T. 19 Geo. III. R. 
T. 21 Geo. III. R. H. 57 Geo. III. R. M. 
58 Geo. HI. R. T. 58 Geo. III. 1 Barn. 
& Aid. 728. 2 Chit. Rep. 373. R. H. 59 


Geo. III. 2 Barn. & Aid. 403. 2 Chit. Rep. 
374. 2 Barn. & Cres. 344. 3 Dowl. & Ryl. 
599. S. C. R. M. 7 Geo. IV. 6 Barn. & 
Cres. 123. R. H. 7 & 6 Geo. IV. 6 Barn. 

Cres. 267. K. B. And, for Xhc fees pay- 
able by the prisoners therein, see R. Dec. 17. 
1730. 4 Geo. II. R. M. 57 Geo. III. R. 
II. 2 & 3 Geo. IV. K. B. The above rules, 
subsequent to those of 3 & 4 Geo. II. are to 
be found in the collection of rules and orders, 
on the jrfea side of the court of King’s 
Bench, with which Mr. Short, the clerk of the 
rules, has obliged the profession. 
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iieritanoe of the prison, till the statute 27 6co. II. c. 17- by which the 
office was revested in the crown ; and by that statute, the marshal has the 
appointment of all inferior officers belonging to his office, such as the dc- 
puty marshal, chaplain, clerk of the papers of the King's Bench prison, 
and clerk of the day rules ; (which latter officers must be resident within 
the prison, or its rules*,) three turnkeys and four tipstaffs, (one for each of 
the judges,) &c. And, by a late rule the marshal must also reside 
within the King's Bench prison, or the rules thereof, according to the 
terms of the above statute, § 5. and of his patent* The chief usher, and 
crier of the court of King's Bench holds his place for two lives, by letters 
patent under the great seal ; and executes the same by two deputy ushers, 
and two deputy criers, who, according to a modern determination are 
considered as distinct and independent officers. 

The office of custos hreoium of the court of Common Pleas was granted 
by king Charles the second, by letters patent dated the 14th of December, 
in the 29th year of his reign, with all profits, rights and privileges there- 
unto belonging, (after the determination of grants for lives, then subsisting,) 
to certain persons therein named, and their heirs and assigns, in trust 
for tlie then earl and countess of Litchfield, and for the issue of the 
countess in tail The ])ersons at present entitled to the office, acquired 
it by inheritance : and the general business of the office is to record and 
file all original and judicial writs, and inquisitions taken by virtue of any 
such writs ; all posteas after verdicts, and fines, with the concords signed 
by the parties acknowledging the same, and the writs of dedimus potestatem 
issued for taking the acknowledgment of such fines, with the transcripts 
thereof ; which fines are entered in a book of the same term the respective 
writs of covenant arc returnable, and the proclamations of such fines are 
indorsed upon the cujitions, according to the statute ; to record and file all 
writs of entry and summons, writs of dedimus potestatem for taking war- 
rants of attorney thereupon, and writs of seisin to support recoveries suf- 
fered in the said court ; to make copies and exemplifications of the said 
writs and records, when required ; and to return writs of certiorari, di- 
rected to the custos brevium, for removing any writs or other records into 
the court of King's Bench *. 

The warden of the Fleet prison ^ holds his office, by letters patent from 
the crown, during pleasure ; and has the appointment of the clerk of the 
papers and rules of the Fleet prison, and keeper of Hestminsier hall; and 
also of four tipstaffs, two for the Common Pleas, one for the court of Aj:- 
chequer and Rolls, and another for the court of Chancery ; the Fleet being 


• 4* Durnf. & East, 716. 5 Durnf. & East, 
dll. 

R. M. 2 Geo. IV. K. B. 

® Peake's Cas. NL PrL S Eil. 243. 

Stat 6 Geo. IV. c. 89. 

^ For Uiqit fees anciently payable to the 
nistos brevium, sec R. T. 35 Hen. VI. § 6. 
C. P. 


^ For the rules and orders made for the 
better government of the J^'icet prison, and 
the fees payable by the prisoners, sec R. E- 
and T. 13 Geo. 1. Jan. 19. 3 Geo. II. H- 
3 Geo. II. E. 8 Geo. IV. 4 Bing. 247. C. 
P. and see 1 H. Blac. 105. 8 Moore, 157. 
1 Bing. 255. 5. C. 
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ftrigim for all these courts. The two tiftetaffii fnr the Oottimoit Pleat 
attend the judges while sitting in courts and in the afternoon at thi^ 
chambers ; and out of term> they attend there morning and afternoon : 
One of them also attends the lord chief justice^ at the sittings of nisi 
prius for London and Middlesex. The office of chief proclasnator^ in the 
court of Common Pleas^ is an hereditary office^ claimed by descent in fee. 
This officer has no personal duty attached to his office ; but he appoints 
four criers, one of whom is also court^keeper, and another pbrter of the 
court : They hold their places for life ; and their duty is to attend the 
courts and make proclamations, &c. 

The office of receiver general and comptroller of the seal of the courts 
of King’s Bench and Common Pleas, (commonly called the seal office^) 
was granted by king Charles the (iscond, by letters patent dated the 30th 
bf April, in the 25th year of his reign, (after certain estates tail, since de- 
termined,) to Henry earl of £jU«fon, afterwards duke of Grafton, in tail male*. 
This office is now vested in the duke of Grqfton, who exercises the same 
by deputy ; and has the sealing of all process, except bills of Middlesex^ 
issuing out of the King’s Bench and Common Pleas, and theexemplifica^ 
tion of recoveries and judgments. But, by a late act of parliament the 
commissioners of his majesty’s treasury are authorized to treat, con.* 
tract, and agree with the several persons beneficially entitled to the fees, 
receipts, and profits of the said office, and also of the office of custos 
hrevium of the court of Common Pleas, for the purchase of aU the 
rights, profits, privileges and advantages whatever belonging thereto, 
for such annuity or annuities, to be charged upon the consolidated fund 
of the united kingdom, as the said commissioners, or any three or more 
of them, shall think fit •, and from and after the confirmation of the 
said agreement by parliament, the rights and interests of all persona 
whatsoever, claiming or entitled to claim under the said letters patent, 
shall cease and determine : And the said annuity or annuities so to be 
** granted, shall go and be paid from time to time to such person or persons, 
** as would have been entitled to the fees, profits, and advantages of the 
** said offices respectively, under the said letters patent, in ease that eet 
had not been passed.’’ 

The seal office is required to be open from eleven in the morning till two 
in the afternoon, and from five to seven in the evening, during term, and 
for ten days after every issuable term, and one week after every other term ; 
and from eleven in the morning till three in the afternoon, at all other 
times <;• It was formerly usual to seal blank writs ; but an inconvenienoe 
having attended this practice, it was ordered that for the future, no print- 
ed IdankS'or other 'ivrits should be scaled, befiore the same were r^ularly 
made out and filled up ^ : And, by several old rules of court *, no sign^ 


• Stit 6 G«o. IV. c. 09. of M. 34 Geo. HI. K. B. 

^ Id. d 3 Apr. 1747. K. B. and see the sta. 

B. T. 64 Geo. 111. K. B. S Maule& tute 3 Geo. I. o. 81. $ 63. 8» Will. 47. 1 
Sel. 163. 8 Chit. Rep. 379. 5 Taunt. 708. Chit. Rep. 380. (a). 

1 Marsh. 845. C P. and see a former rule R. T. 1656. reg. 1. R. £. 1669. B. R 
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idiiftmits are to beeealedi till tk^ hare been duljr eignied by the proper 

oifioer. 

The sealer of writs however^ and oth^ law officers^ are not bound io Holydays, when 

sillowod 

attend, or keep open their offices, on licensed hofydays. It will therefore 
be proper to consider what these holydays are, and when they are com- 
manded or allowed to be kept, in term time or vacation, with tfao remedies 
for not opening the offices on other days, or refusing to do business in of- 
fice hours, without the payment of extra fees. Holydays, it appears, are 
of two kinds: first, such as were originally derived from the church ; and 
secondly, state holydays. The former are of ecclesiastical institution ; but 
when, upon the reformation, the liturgy was settled and established, such 
days were enjoined to be observed ; as plainly appears by the statutes 2 
dc 3 £dw. VI. c. 1. & 10. and 5 & 6 £dw. VI. c. 3 : And though these 
acts were abrogated by Queen Mary, yet they were revived and continued 
in the first years of Queen Elizabeth, and King Jatnes ^ 

7%e reasons for these holydays, being of a religious nature, are fully Of the clmrclu 
stated in the preamble to the statute .5 & 6 £dw. VI. c. 3. by which it is 
enacted that all the days hereafter mentioned shall be kept and com- 
manded to be kept holydays, and none other, that is to say, all Sundays 
‘‘ in the year ; the days of the feast of 'the Circumcision of our Lord, 

(being the 1st of January); of the Epiphany, {6th of January) ; of 
" the Purification of the blessed virgin Mary, (2d of February) ; of St. 

Matthias the apostle, (24th of February) ; of the Annunciation of the 
blessed virgin, (25th of i|farc/i) ; of St. Marh the evangelist, (25th of 
April) ; of St. Philip and Jacob the apostles, (Ist of May) ; of the 
Ascension of our Lord, (which is a moveable feast, hapiiening 40 days 
after Easter, and 10 days before Whitsuntide) ; of the Nativity of St. 

John the baptist, (24th of June) ; of St. Peter the apostle, (21)th of 
June) ; of St. Jatnes the apostle, (25th of July) ; of St. Bartholomew 
the apostle, (24th of August) ; of St. Matthew the apostle, (21 st of 
** September) ; of St. Michael the archangel, (29th of September) ; of St. 

Luke the evangelist, (18th of October) ; of St. Simon and Jude the 
apostles, (28th of October); of All Saints, (Ist of November); of St. 

Andrew the apostle, (30th of November) ; of St. Thomas the apostle, 

** (21st of December) ; of the Nativity of our Lord, (25th of December), 
and the three following days, (being the feast days of St. Stejdten the 
martyr, St. John the evangelist, and the Holy Innocents) : and Monday 
** and Tuesday in Easter and ITAiVsait weeks:" to which may be added 
Good Friday, though it is not mentioned in the statute. Hence it appears, 
there are twenty four licensed holydays in a year, besides those in faster 
and Whitsun weeks ; of which, it will be seen, there uxcfive in thsbinonth 
of December, and in every other month two, except in M^treh, April, July 
•and August, in each of which there is only one ; which was probably on 
account of these being the months of seed time and harvest. 

15 Car. 11. reg. 1. K. B. and lee R. M. IS R. T. 1649. R. M. 1654. § 6. R. T. 9 

Car. 11. R. H. 24 & 25 Car. 11. R. E. 32 W. III. C. P. 

C’flr. II. R. T. 4 W. & M, rcg. 3.K.B. * Nelson’s Festivals, 1, 2. 
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Aatate being express, that " iwnc ifther days Shall be kept^or 
** commanded to be kept holyday^ or to abstain from lawful bodily labouil^” 
it has been determined, that ths feast day of St. Barnabas, (11th q£ June,) 
not being mentioned in the statute, is not a legal holyday at the seal of- 
fice • ; and though it appeared by afiidavit, in the case of Figgins r. Willie ^ 
that this feast was kept at the excise, customs, &c. and that for 35 years 
together, and before the then officers came into the office, it had been kept 
at the seal office in this manner, that is, the outer door had been kept shut 
the whole day, if St. Barnabas fell on a Monday, Wednesday or Friday, 
but on Tuesdays, Thursdays and Saturdays, it was shut in the mornings 
only, those being post nights, yet from the" opinion of Mr. Justice Black- 
stone in that case it seems that this practice crept in when St. Bainabas 
became a state holyday, by coinciding with the king’s inauguration or ac- 
cession, which it did for the first 25 years of the reign of George the se- 
cond, till they were separated by the new style act, in 1 752. It is also 
observable, that there is another feast day observed by the church, which 
is not mentioned in ilie statute 5 &: 6 £dw. VI. namely, the conversion 
of St. Paul, which happens on the 25th of January, ; and the reason why 
this feast day, as well as that of St« Barnabas, arc not mentioned in the 
statute, probably was, that one of these feasts always happens in Hilary 
term, and the other frequently in Trinity term ; and, as there was 
one holyday at least in each of these terms, it might have been thought 
that the business of the court would have been interrupted, if more had 
been allowed, and directed to be kept. 

State holydays arc either appointed by act of parliament, or founded'on 
ancient usage. The former arc the anniversary of the Gunpowder Treason, 
{November 5,) the martyrdom of Charles the First, {January 30,) and the 
restoration of Charles the Second, {May 29,) which arc made state holy- 
days by the statutes 3 Jac, I. c. 1. 12 Car. II. c. 14. (confirmed by 13 
Car. II. stat. 1. c. 1 1.) and 12 Car. II. c. 30. The latter are the birth day, 
accession, proclamation, and coronation of the reigning monarch ; and the 
birth days of his consort, and the prince of Wales. And it has been usual 
to keep /m/^liolydays on some other days ; as, on Shrove Tuesday, Ash Wed- 
nesday, the feast of All Souls, {November 2,) and the birth day and landing 
of William the Third, {November 4) ; the offices being open only half the 
usual hours of attendance on those days. The 5th of November is a holyday 
at the office of signer of writs, in the King's Bench, during the time of 
morning service But it has been determined, by the court of Common 
Pleas, that Lord Mayor* s day is not such on holyday, as entitles the sealer 
of writs to an extraordinary fee for sealing a writ on that day ^ In the 
Exchequer, the anniversary of the king's accession has been holden not to 
be an holyday ^ : And, on the anniversary of the martyrdom of Charles 
the First, the junior baron of the court sits in the morning, to take mo- 
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tionir ol^ emiTse*. In that court aho^ the aennoe of a rule to briiajg in 
bdiiy>'On the day of the purification, is deemed good sonrice \ ' 

The only licensed holydays in term timc^ are sij^d to be the Purification 
in Hilary term^ Ascension day in Easter term, and St* John the baptist ^ 
(being Midsummer day,) if it happen in Trinity term, unless it be on 
Friday next after Trinity Sunday, in which case it is diesjuridiCtts^ by the 
statute 32 Hen. VIII. c. 21. ^ These are considered as dies non juridici ; 
but on lill other days, the courts regularly sit for the dispatch of business 
in term tltns^ though it has been usual oii the 30th of January^ (being the 
anniversary of the martyrdom of Charles the First,) for the courts to rise 
early, or as soon as the common businm is over. And, as the courts sit 
themselves, they expect that the offices should be open on all other days 
in term time: For, as was observed by Mr. Justice Blackstone, in the 
case of Sparrow v. Cooper ®, the officers are supposed to be every day in 
oourt, sitting at the feet of the chief justice, and (in the case of the sealer 
of writs,) affixing the seal of the court to all judicial writs, which are wit- 
nessed at Westminster, in the name of the lord chief justice ; The suffering 
him to do this in a private chamber is a mere indulgence, convenient to 
the court, the suitor, and the officer, and therefore connived at ; but the 
supposition of law is otherwise. Of course, upon all days when the courts 
sit at Westminster, he ought to be ready to execute his duty at all conve- 
nient hours. On these or similar grounds it has been determined, that 
the feast of St. P/iil/p and Jacob, which happens on the 1st of May, is 
not a holyday nor the 29th of May, being the restoration of Charles the 
Second «, wheii^hese days fall in Easter term ; nor the feast of St. Peter, 
being the 29th of June, when it falls in Trinity term^; and consequently, 
no officer can take an extraordinary fee for business done on these days. 

It has been made a question, whether the officers are entitled to take 
extra fees, for business done oh legal holydays in vacation : and upon this 
subject. Lord Ellenhorough is reported to have said, in the case of Twed- 
dale V. Fennell S that the officers, though they may keep legal holydays, 
must not be allowed to sell or make a traffic of them. But it should be 
observed, that in this case an extra fee had been taken by the clerk of the 
declarations, on the feast of St. Peter ; which, though mentioned in the 
statute 5 & 6 Edw. VI. is not considered as a legal holyday in term time. 
This question however, came directly before the court of Common Pleas, 
in the case of Martin v. Bold \ but was not decided. In that case, the 
deputy sealer of writs, being at his office on a legal holyday, (that of St. 
Luke, which falls on the 18th of October,) a writ was offered him to seal, 

* 9 Price, 15. b Tmddak v. Feimdl, T. 56 Geo. III. 

«> IS Pricey «08. M*Clel. 66, 7. S. C. K. B. 

2 BUc. Rep. 1316. 7 Durnf. & East, > T. 56 Geo. III. K. B. This case is 
336. not reported ; but is referred to in the case 

® 1 Cliit Rep. 400. (a). of Martin v. Fold, 7 Taunt. 182. 2 Marsh. 

* 2 Blac. Rep. 1316. 487. S. C. 

^ 2 Smith R. 403. k 7 Taunt. 182. 2 Marsh. 487. S. C. 

* 7 Dumf, & Kast, 336. 
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be vefiued to4e witbeut an exira fte; mi. the ooHrl>‘ wkltotit* 
ciding on his Ti^t to make such a demand, held that at all evrnit^ hb 
veftisal to seal the writ was not, an offcaco, ftnr which they' would grant an 
attachment : so that the question may be considered as still unsettled. 

The remedies against otiicers, £&r not opting their offices, on dnye 
whichirare not licensed holydays, is by special action on the case for con- 
sequential damages or by summary application to the court for an at- 
tachment or, if they have token improper fees, an actioni^ assumpsit 
may be maintained for money had and received ; or the court trill mrder 
them to be refunded ^ And, in the Common Pleas, when a complaint is 
made against an officer of the court, the judges will not refer it to the pro- 
thonotaries for examination, but will examine it themselves*^. 

The officers of the court of Pbcchequcr of Pleas, are the derk of the 
pleas, and his deputy, who is called the master. The clerk of the pleas is 
appointed by the chancellor of the Exchequer for life, or quamdiu se bene 
gesserii, and the deputy or master, by the clerk of the pleas ; and the bu- 
siness of the master is to take minutes of what is done in court, draw up 
rules, make reports on matters referred to him, tax bills of costs, allow 
boils, and sign process, and judgments. The clerk of the pleas is also 
clerk of tlie errors in the Exchequer Chamber ; and his duty in that cha- 
racter is to allow writs of error, certify transcripts, and attend the court 
of Exchequer Chamber, and draw up rules thereon. The general busi- 
ness of the office is the prosecution and defence of actions at common law, 
and the enrolment of deeds ; which business is transacted hj four sworn 
clerks or attornies, appointed by the clerk of the pleas foif life, and sixteen 
side clerks, or clerks in court, ybur of whom arc ap|)oiiitcd by each b^thc 
attornies In this court, the office of scaler of writs, &c. is executed by 
the under-secretary of the chancellor of the Exchequer v; 

Sheriffs may also, to some purposes, be considered as officers of the 
courts ; and it is their duty to have deputies therein, to receive and return 
writs and process s : which deputies arc required to give their personal at- 
tendance in Westminster hall, daily in term time K And, for the preven- 
tion and remedy of delays and abuses in sheriffs, under-sheriffs, bailiffs of 
liberties, and their deputies, and other bailiffs of sheriffs, &c. in the exe- 
cution of process and writs, it is a rule that if any such officer shall 

wilfully delay the execution or return of any process or execution, or 
'' shall take or require any undue fees for the same, or shall give notice to 
. the defendant, thereby to frustrate the execution of any process or writ, 

or, having levied money, shall detain it in his hands, after the return of 

* 9 BUc. Rep. 1187. 1654. § 1. R. H. 14 & 15 Car. II. reg. I. 
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* See 5 Pricey 650. a. M. 1654. § 1. R. H. 14 & 15 Cor. II. reg. 

f Man. Ex. Append. 270. ' 1. R. H. 15 & 16 Oar. II. C. P. 

s Stot. 98 Hen. VI. c. 9. R. M. 1654. § < R. M. 1664. $ 2. K. B. & C. P. 

1. R. £. 15 Car. 11. nrg. 4. K. B. R. M. 
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" the |mt, besides the ordinarjr course of amerdaments, the contempt or 
ihisdeineaiior appearings an attachment^ infijnnation> commitment or fine 
be, as the case requireth ; and this as well in case of a late, as the 
" present sheriff, &c." 

There are other officers, who may here be noticed, though they are not 
properly officers of the court. These are the officers who attend pn the Officer* at nin 
trial of causes at nisi prius in London and Middlesex, consisting of the ^ 
derk of nMfpnus, associate and marshal, crier, and train-bearer, who are 
appointed by the chief justice ; and the officers belonging to the different On cmmits. 
circuits, namely, the clerk of assize, associate, clerk of arraigns, derk of 
indictments, judge’s marshal, crier, derk, steward, and tipstaff •• 

• For a more particular account of the Sdect Committee of the House of Commons, 

Offuert of the Courts, their appointment, lespecUng Courts of Justice, 26 June, 1798. 
duties, and fees, dec. see the Report of the 
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Attorney, what, 
and how for- 
merly appointed* 


CHAP. HI. 


Of the Admission^ Enrolment^ Certificates^ ami Re- 
admission of Attornies; their Privileges, Disabi- 
lities, and Duties, with the Consequences (f their 
Misbehaviour. 


An attorney is a person put in the place, stead, or turn of another, to 
manage his concerns; and may he cither appointed to prosecute or defend 
an action % or for other purposes ^ Before the statute Westm. II. (13 
Edw. 1.) c. 10. the parties to a suit could not have ap|x?ared by attorney, 
without the king's special warrant, by unrit or letters patent ; but must 
have attended the court in person By the above and other ancient sta- 
tutes, a general liberty was given to the parties, of appearing and prose- 
cuting or defending their suits by attorney ; in consequence whereof the 
increase of attornies was so great, that several acts of parliament were made 
to regulate them, and limit their number^. And, by the statute 3 Jac. 1. 
c. § 2. it was enacted, that none should from thenceforth be admitted 
attornies, in any of the king’s courts of record at Westminster , but such 
as had been brought up in the same courts, or otherwise well practised 
in soliciting causes ; and had been found by their dealings to be skilful, 
** and of honest dispositions.” In confirmation of this statute, a rule was 
made in both courts, that none should be admitted an attorney therein, un- 
less he should have served, by the space of five years, as a clerk to some 
judge, Serjeant at law, practising counsel, attorney, clerk, or oificer of one of 
the courts at Westminster ; and were also, on examination, found of good ability 
and honesty for such employments And it was then usual to nominate 
twelve or more able practisers of the courts yearly, whose business it was 
to examine such persons as should desire to be admitted attornies : which 
persons were first to attend the prothonotory, with their proof of service, 
and then to xepair to the persons appointed to examine them, and on being 
approved, were to be presented to the court and sworn in, unless some just 
exception were made against them It was also necessary that attornies 


* Coiil.iS>ig. tit. Auor^f A. B. 

^ Id. C. and see S Bloc. Com. 85. 

Co. Lit 188. a. 8 Inst 849. 378. F. N. 
B.85. C. Gilb. C. P.88L 
6 Com. Dig. tit Atiom^f B. 5.- 

* 4 Hen. IV. c. 18. 33 Hen. VI. c. 7. 


See also the rules of M. 15 Eliz. $ 10. T. 
84 £liz.'.$ 9. & H. 14 Jac, I. reg, 8. § 8. 
C. P. 

f R. M. 1654. $ 1. K. B. & C. P. and see 
R. H. 8 Car. I. § 3. C. P. 

6 R. M. 1654. $ 4. K. B. & C. P. 



OF THB APmSBXOS, &C. 

^ould .be admitted^ and reside in or ntor some inn of court or chanccry> 
and keep commons there ^ 

At lengthy by the statute 2 Geo. II. c. 23. § 5. {continued by 12 Goo. 
II. c. 13. § 3. and 22 Geo. II. c. 46. § 2. andmadep^^/an/ by 30 Geo. II. 
c. 19. § 7^.) it ivas enacted^ that no person shall be permitted to af^t as an 
“ attorney^ or to sue out any writ or process^ or to commence, ctun^^on, or 
defend any action or actions, or any proceedings, either before or after 
judgment* obtained, in the name or names of any other person or persons, 
in his majesty’s court of King’s Bench, Common Pleas, or Exchequer, 
or duchy of Lancaster, or any of his majesty’s courts of Great Sessions in 
Wales, or in any of the courts of the counties palatine of Chester, Lan- 
** caster and Durham, or in any other court of record in that part of 
** Great Britain called England, wherein attornies have been accustomably 
admitted and sworn, unless such person shall have been bound, by con- 
** tract in writing to serve as a clerk, for and during the space of five 
years, to an attorney duly and legally sworn and admitted according to 
that act ; and that such person, for and during the said term of five 
years, shall have continued in such service ^ ; and also unless such per- 
son, after the expiration of the said term of five years, shall be examined, 
** sworn, admitted, and enrolled, in manner therein mentioned : And in 
“ case any person shall in his o^vn name, or in the name of any other per- 
son, sue out any writ or process, or commence, prosecute or defend any 
action or suit, or any proceeding, in any of the courts of law aforesaid, 
or courts of equity therein mentioned, as an attorney or solicitor, for or 
in expectation of any gain, fee, or reward, without being admitted and 
enrolled as aforesaid, every such person, for every such offence, shall for- 
feit and pay 50/. to the use of the person who shall prosecute him for 
the said ofience ; and is thereby made incapable to maintain or prosecute 
any action or suit, in any court of law or equity, for any fee, reward, 
or disbursements, on account of prosecuting, carrying on, or defending 
" any such action, suit or proceeding^.” The court of Common Pleas, 
however, would not grant an attachment against a person who had acted as 
an attorney of that court, without having been admitted ; but left the 
party to sue for the penalty given him by the statute 2 Geo. II. c. 23. § 
24 «. 

By subsequent statutes, it is made penal for any person to act as an at- 
torney in the county court or at any general or quarter sessions of the 
peaces, unless such person shall have been duly admitted an attorney, and 
enrolled as aforesaid. And, by the statute 34 Geo. III. c. 14. § 4. ^'incase 


* R. M. 1654. § 1. R. M. 3 Ann. K. B. 
R. M. 1654. $ 1. R. T. SO Car. II. reg. 1. 
R. M. 36 Car. 11. R. M. 4 Ann. C. P. 

^ Append. Chap. III. § 1. 

^ But see 3 Blac. Rep. 734. 057. where 
attornies were admitted by the court of 
Common Pleas, under special circumstances, 
though they had not regularly served the 


whole term of Jive years under the original 
articles; and sef 1 Chit Rep.ili. 1 DowL 
& RyL 14. 

^ 3 Geo. II. c. 33. § 34. and see 7 Moore, 
54. S Brod. & Bhig. 341. S. C. 

* 6 Moore, 70. 
f 13 Geo. IL c. IS. § 7. 

■ 33 Geo. II. c. 46. $ 13. 
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Qualidcation of, 
bv stat 3 Geo. 
IT. c. 33. § 5. 


Contract In 
writing, and ser-^ 
vice, Sr five 
years, &c. 


Penalty for 
practising, witti- 
out being ad- 
mitted. 


In county 
court, &c. 


Great sessions 
in Wales, or 
counties palatine. 




proviso, in fa- 
vour of six 
elerks in Chan- 
jceiy. 


09 tvt'itnifkaalSN 

i p y f^notk, cither thtfA eeeh wh& lihril kav^^beeh tcdnitted mi stterttey 
in one of the courts of Great Sessions In IFales, or of the oounf ies pala-i 
** tine of Chester, Lancaster or Durham, or in some other court of record in 
England where attomies have been aecustomabljr admitted and sworn, 
^ hy virtue of a contract made before the 5th and 10th days of February 
" 1794 respectively, and a service in pursuance thereof or who shall have 
been admitted a sob'dtor in one of the said courts of Great Sessions, or 
of the safd counties palatine, or some other inferior court of equity in 
England, by virtue of a like contract and service, and according to the 
** directions of the several acts then in force for the regulation of attomies 
and solicitors respectively, shaH, in his own name, or in the name of any 
** other person, sue out any writ or process, or commence, prosecute or de« 
'' fsnd any action or suit, or any proceedings, in any of the said courts at 
^ Westminster, as an attorney or solicitor, for or in expectation of any gain, 
" fee or reward, without being admitted and enrolled an attorney orsolici- 
tor in one of the said courts at Westminster, according to the directions 
of the several acts in force for the regulation of attomies and solicitors, 
^ every such person shall, for every such offence, forfeit the sum of one 
hundred pounds ; one moiety thereof to the use of his majesty, and the 
other moiety, with full coats of suit, to the use of such person who shall 
prosecute for the said offence, by action of debt, &c. in any of his ma- 
jesty's courts of record at Westminster : And such person is thereby also 
made incapable to maintain or prosecute any action or suit, in any court 
of law or equity, for any fee, reward or disbursements, on account of pro- 
** secuting, carrying on m* defending, any such action, suit or proceeding/* 
An attorney therefore, who has been admitted in one of the courts of Great 
Sessions in Wales, or of the counties palatine of Chester, Lancaster, or Dur- 
ham, See. since the 10th day of February 1704, is not entitled to practise 
in the courts at Westminster, without being also admitted an attorney 
therein ; and he cannot be so admitted, unless the higher duty was paid on 
his articles of clerkship. 

There is a proviso, however, in the statute 2 Geo. II. c. 23. § 20. that 
nothing therein ccmtmned shall extend, or be construed to extend, to the 
" .examination, swearing, admission, or enrolment of the six clerks of the 
court of Chancery, or the sworn clerks in their office, or the waiting 
desks belonging to the said six clerks, or the cursitors of the said court, 
or of the clerks of the petty bag office, or of the clerks of the king’s 
coroner and^ attorney in the court of King’s Bench, or of the filacers of 
the same court, or of the filacers of the court of Common Pleas at 
Westminster, or of the attomies of the court of the duchy chamber of 
Lancaster, or of the attomies of the court of Exchequer at Chester, or 
of the attomies of the courts of the lord mayor and sheriffs of London 
respectively, for the time being ; but that the said clerks, filacers, and 
attomies respectiveYjf^r^shall and may bo examined, sworn, admitted, en- 
rolled, and practise, in their respective courts and offices aforesaid, in 
" like manner as they mi^t have been or done before the making of that 
** act.*' And, by the statute 49 Geo. III. e. 28. § 1. ** persons having 



.serMedftolerlDshipof jS 90 yeai^ ei^" Extended to 

" ner and aittamey in the coart of Kiug'srBend^ whahave been regularly c}SJ"?f 
admitted as such derks^ shall and maybe approved^ sworn> and ad- king’s coroner 
" mitted to practise^ and may practise as attornies in the said court of 
** King's Bench, and may also practise in any other of the courts of re*' 
cord in the said recited act mentioned, in the name, and Hdjth, thereon* 
sent of some sworn attorney of such court, such consent to bf^iit writing, 

^ and signed by such attorney as aforesaid, in like manner as the attimies 
of such court, or the attornies or clerks of the offices of the king’s re* 
membrancer, Ijeasurer’s remembrancer, pipe, or office of pleas in the 
court of Exchequer at Westminster, are in and by the said act empowered 
"todoV" 

Also, by the statute 1 & 2 6eo< IV. c.,48« § 1. (as amended by the sta- When clerk hat 
tiite 3 Gjw). I V. c. 16.) "in case any person, who shall have taken the iJlli vers^I*®’ 
degree of bachelor of arts, or bachelor of law, either in the university 
" of Ojiferd or Cambridge, or in the university of Dublin, shall, at any 
" time after he shall have taken such degree, be bound by contract in 
" writing to serve as a clerk, for and during the space of three years, to 
" an attorney or solicitor, &c. in some mr one of the courts of law or equity 
" in the therein recited acts of the second, seventh, and twenty-second 
" years of the reign of king George the second mentioned, and during the 
said term of three years shall continue in such service, and during the 
" whole time of such three years’ service, shall continue and be actually 
employed by such attorney or solicitor, or his agent or agents,, in the 
" pn^r business, practice or employment of an attorney or solicitor, and 
" shall also cause an affidavit, or being one of the people called Quakers, u 
solemn affirmation, of himself,- or of such attorney or solicitor to whom 
" he was bound as aforesaid, to be duly made and filed, that he hath ac- 
" tually and really so served and been employed, during the said whole 
term of three years, in like manner as is required by the said recited 
" acts, with respect to persons thereby required to serve for the term pf 
jive years, shall and may be qualified to be sworn, or to take his solemn 
affirmation, and to be admitted and enrolled as an attorney or solicitor 
" respectively, according to the nature of his service^ in the several and 
respective courts of law or equity, as fuUy and effectually to all intents 
and purposes, as any person, having been bound, and having serve4^rc 
" years, is qualified to be sworn> or to take his solemn affirmation, and to 
be admitted or. enrolled, under or by virtue of the said recited acta, or 
any other act or acts for the regulation of attornies or solicitors in Eng- 
" land. Provided always, that nothing in this act contained shall extend 
" to any person who shall hafe taken such degree of bachelor of art8,.un- 
lesasudi person shall have taken such degree within six years hext. after 
" the day when he shall have been first matriculated in the said univer- 
" sities respectively ; nor to any person who shall l^e taken such degree 
" of bachelor of law, unless he shall have taken the same within eight 
" years after such matricularion ; nor to any person, who shall be bound 
* a Geo* II. c. as. $ S7. 
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Affidnrit of exe- 
iMtioR of articles. 


Indemnity acts. 


bj. otmtract in writing to serve as derk to an attorney or solieitori un- 
der the provisions of this aet, unless, such person ^all be so bound 
** withiii/oar years next after the day when he shall hav^e taken such de- 
gree*.*' This proviso however, by a subsequent statute^, does not 
apply to persons who had taken such degrees, previous to the passing of 
the former act. 

And, for the better preventing unqualified persons from being admitted 
attori^s and solicitors, and for rendering the said act of 2 Geo. II. more 
effectual, '' every person who shall be bound, by contract in writing, to 
serve as a clerk to any attorney or solicitor^ as by the said act is directed, 
** shall within three months next after the date of every such contract, 
cau§c an affidavit to be made and duly sworn, of the actual execution of 
every such contract, by every such attorney or solicitor, and the person 
** so to be bound to serve as a clerk as aforesaid $ and in every such affidavit 
shall be specified the names of every such attorney and solicitor, and of 
every such person so bound, and their places of abode respectively, 
together with the day of the date of such contract ^ ; and every such 
affidavit shall he filed, within the time aforesaid, in the court where the 
" attorney or solicitor to whom every such person respectively shall be 
bound, hath been enrolled as an attorney or solicitor, with the respective 
ofiicers, or their deputies, therein mentioned, who shall make and sign a 
memorandum, or mark the day of filing every such aliidavit, at the back 
or bottom thereof**; and no person who shall become bound as afore- 
said, shall be admitted or enrolled an attorney or solicitor, in any court 
in the said act mentioned, before such affidavit, so marked by the pro- 
per officer, shall be produced, and openly read in the court where such 
** person shall be admitted and enrolled an attorney or solicitor The 
officers appointed for this purpose, are the chief clerk, or his deputy, in the 
King’s Bench **, and the clerk of the warrants in the Common Pleas ^ ; 
who are directed to keep a book, wherein shall be entered the substance 
of^such affidavit, specifying the names and places of abode of every such 
attorney or solicitor, and clerk or person bound as aforesaid, and of the 
person making such afiidavit, with the date of the articles or contract, and 
the days of swearing and filing every such affidavit respectively; for 
which a fee of two shillings and sixpence is allowed to be taken, and no 
mor^ ^ Indemnity acts, however, are occasionally passed, relieving persons 
who have neglected to file their affidavits witliin the limited time** : And 


* § 4. And, for the form of an affidavit 
of execution of articles, &e. on this statute, 
see Append. Chap. III. § S. 

*» 7 Geo. IV. c. 44. § 6. 

^ Append. Chap. 111. § 8. 

<1 88 Geo. II. c. 46. $ S. 

• ja.S4. 

^ § 6. This section also appoints the 

proper officers for filing such affidavits, in the 
courts of Chanter^ and Exchepiert Duchy 
Chamber of Lancaster, County Pahime 


courts, and courts of Great Sessions in 
Wahs. 

1* See the statutes S7 Geo. III. c. 60. § 
S*. c. 9S*. 89 & 40 Geo. III. 78. 44 
Geo. IIL c. 59*. 50 Geo. III. c. 4. 58 
Geo. lit: c. 86. 54 Geo. III. c. 5*. 55 

Geo. III. c. 17. 56 Geo. III. c. 88. 67 

Geo. III. c. 14. 58 G^ III. c. 5*. 59 

Gto. III. c. 11. 60 Geo.*lII. A I Geo. IV. 
c. 10. 1 & 8 Geo. IV. c. 5. 8 Geo. IV. c. 
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in some of these acts ^ there is a clause allowing perrons to make and file 
affidavits of the execution of articles of clerkship^ within a limited time, 

, although the persons whom they served, liave n'eglected to take out their 
annual certificates. This clause, in the indemnity act of 4 Geo. .IV. c. 1. 
was holden to be prospective;^ as well as retiospective ; extending to those 
persons who might be in default during the time for which it was made, 
and not being limited to those who had incurred penalties or, disabilities, 
before it passed \ 

By the last general stamp act S a duty of one hundred and tiomty pounds Stamp duty on 
IS imposed upon the articles or contract, whereby any person shall first be- 
come bound to serve as a clerk, in order to his admission as an attorney or 
solicitor, in any of his majesty's courts at Westminster; and a duty of sixti^ 
pounds, in any of the courts of Great Sessions in Walts, or counties pala- 
tine of Chester, Lancaster, 2 Sid Durham, or in any other court of record in 
England, holding pleas where the debt or damage amounts to forty 
shillings ; and a duty of one pound fifteen shillings, for any counterpart or 
duplicate of any such articles or contract of clerkship: which are in lieu 
of all former duties previously imposed, as well on the articles or contract, as 
on the amount of the premium paid with the clerk. This regulation, being 
calculated to prevent improper persons from being admitted into the pro- 
fession, has been productive of the most beneficial consequences. And, Enrolment of 
by the statute 34 Geo. III. c. 14. ^ 2. no person, who by any such con- Xdavit of t/me 
tract shall be bound to serve as a clerk as aforesaid, shall be admitted to execution, 
be a solicitor or attorney in any of the said courts, unless the indenture 
or other writing containing such contract, duly stamped according to 
the directions of the said act, shall be enrolled or registered, with the 
proper officer to be appointed for that purpose, in the court wherein 
such person shall propose to be afterwsirds admitted a solicitor or at- 
'' torney, by virtue of his service under such contract ; together with an 
** affidavit of the time of the execution of the contract by such clerk : 

And in case such indenture or other writing shall not be enrolled , or te- 
gistered in such court, within six months next after the execution 
" thereof, together with such affidavit of the time of the execution of the 
contract, then the service of such clerk, under such indenture or 
** writing, shall be deemed to commence from the time of such cnrol- 
" ment or registry only, and not from the execution of such indenture or 
writing.*’ By a subsequent statute however, persons who shall have 
paid the duties, within six months after execution of the articles of clerk- 


12*. 4 Geo. IV. c. 1*. 5 Geo. IV. c. e». 
6 Geo. IV. c. 46*. 7 Geo. IV. c. 44. § 1, 
& 7 & ST Geo. IV. c. 45. JV. J?. Such 
of these statutes as are marked with an 
nsteride, are to be found in the statutes at ^ 
large. 

• 68 Geo. III. c. 5. § 7. 3 Oeo. IV. c. 
12. § 8. 4 Geo. IV. c. 1. § 8. 8 Geo. IV. 
VOL. I. 


C.46. 

^ 2 Barn. & Gres. 34.^ 

° 55 Geo. III. c. 184. Sched. Part I. 
And, for the former duties, see the statutes 8 
Ann. c. 9. § 82. 87. 34 Geo. III. c. 14. § 1. 
44 Geo. III. c. 98. Sched. A. & 48 Geo. 
IIL c. 149. Sched. Part I. 

^ 7 Geo. IV. c. 44. § 1. 
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OF THE ADMISSION 


No attorney to 
have more than 
two articled 
clerks, at same 
time. 


Nor attorney’s 
clerk to take a 
cleik under arti- 
cles. 


sliip^ but shall have neglected to cause the necessary affidavits to be filed 
udthin the time required, were indemnified, on filing them on or before the 
10th October 1 826 : but the commissioners of stamps are prohibited by 
that statute, from stamping any articles of clerkship, &c. after six months 
from the date thereof ^ Where the original articles of clerkship had been 
lost, the court of King's Bench, on motion, ordered that the master should 
be at liberty to enrol a copy of them \ But where a clerk had been ar- 
ticled to an attorney in the country, and the indentures had been sent up 
to London^ to be enrolled in the master’s office, pursuant to the statute, 
and after the clerkship had been served, no trace of the indentures could 
be discovered in the master’s office, the court refused to admit him ; al- 
though it appeared from the books of the town agent, that a clerk of the 
latter had paid tlie fees payable in the master’s office upon the enrolment, 
at the time when it was supposed to have taken place 

No attorney or solicitor is allowed to have more than two articled clerks, 
at the same time ^ ; nor can take, have, or retain any clerk, who shall be- 
come bound by contract in writing as aforesaid, after such attorney or so- 
licitor shall have discontinued or left off, or during such time as he shall 
not actually practise as, or carry on the business of an attorney or solicitor 
And, by a rule of court of the King’s Bench and Common Pleas ‘‘ no 
attorney who shall be retained or employed as a writer or clerk, by any 
other attorney, shall, during the time of such employ, take or have any 
clerk under articles ; and no service to any such attorney under articles, 
during tjic time that such attorney shall be so employed by any other 
attorney, shall be deemed good service which rule was determined by 
the court of King’s Bench, to have a retrospective operation ; it not be- 
ing introductivc of any new regulation, but confirmatory of an old one 
And where articles of clerkship appeared to have been entered into col- 
lusivcly, between an attorney and a person who was and continued to act 
as a turnkey of the King’s Bench prison, for the purpose of securing the 
business of the prisoners to the attorney, the court ordered them to be can- 
celled **. 


Service vmder 
articles, what 
suiheient, and 
what not. 


With respect to the service in general, under articles of clerkship, it is 
enacted, by the statute 22 Geo. II. c. 46. § 8. that every person who shall 
** become bound by contract in writing to serve any attorney or solicitor, 
shall, during the whole time and term of service to be specified in such 
‘‘ contract, continue and be actually employed by such attorney or solid- 
tor, or his or thdr agent or agents, in the proper business, practice or 
employment of an attorney or solicitor.” By the above statute, it is 
necessary that a derk, in order to be admitted an attorney, should actually 
serve Jive years under articles ; Therefore, where a clerk had served^ part 
of his time with a master who had left the country, and, before his articles 


• 5 4. ® 82 Geo. 11. c. 46. § 7. 

» S Bam. & Aid. 610. f R. T. SI Geo. III. K. B. & C. P. 4 

^ 8 DowL & Ryk 489. 1 Barn. & Cres. \ Durnf. & East, S79. 

864. S. C. * 4 Durnf. & East, 498. 

^ 8 Geo. II, c. 83. § 16. M Bur. 891.' 
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were assigned to another master^ an interval of ten months had elapsed^ 
during which he was not serving under any articles^ butj under the assign- 
ment^ he served the remainder of the time specified^ the court would not 
allow him to be admitted^ until he had scrvid out the ten months^ under 
new articles *. And it has been holden^ that the requisite of the statute 
is not complied with; by the clerk's serving part of the time with another 
attorney, though with his master's consent, and the rest of the time with 
his master \ So, where a derk to on attorney held, during the term for 
which he was bound, the office of surveyor of taxes under the crown, the 
court of King’s Bench determined, that he could not be considered as 
having served his whole time and term in the proper business of an attor- 
ney ; and upon that ground, ordered him, after he had been admitted, to 
be struck off the roH^. In this case, the clerk afterwards bound himself 
to another attorney, and served him for two years ; at the expiration of 
which time he was again admitted an attorney, upon an affidavit stating 
that for more than three of the five years for which he was originally bound, 
his service had been given to the attorney to whom he was articled ; and 
on moving to strike him off the roll, it was held, that his service under the 
first articles, could not be coupled with his service under the second, so as 
to entitle him to be admitted But the court of Common Pleas refused 
to strike an attorney off the roll, on an affidavit which stated, that he had 
not served a regular clerkship ; as he had been opposed by counsel before 
a judge, on the same ground, at the time he was admitted, and no mis- 
conduct or malpractice had been imputed to him, subsequently to such 
admission , 

There is a proviso however, in the statute 22 Geo. II. c. 46.^ that " if Proviso in case 
any attorney «or solicitor, to or with whom any such person shall be so i^Ja^ng^i(l*prac- 
** bound, shall happen to die, before the expiration of such term, or shall &c. 
discontinue or leave off such his practice as aforesaid, or if such contract 
shall by mutual consent of the parties be cancelled, or in case such clerk 
sliall be legally discharged, by any rule or order of the court wherein 
" such attorney or solicitor shall practise, before the expiration of such 
term, and such clerk shall in any of the said cases, be bound by another 
contract or other contracts in 'writing to serve, and shall accordingly 
serve, in manner before mentioned, os clerk to any other practising attor- 
ney or attornies, solicitor or solicitors respectively, during the residue of 
the said term of five years, then such service shall be deemed and taken to 
be as good, effectual and available, os if such clerk had continued to serve 
as a clerk for the said term, to the same person to whom he was ori- 
ginally bound ; so as an affidavit be duly made and filed, of the exc- 
cutinn of such second or other contract or contracts, within the time, 

® 2 Chit. Rep. 61. i Barn. & Cres. 841. 6 Bowl. & Ryl. 

** 7 Durnf. & East, 456. but see the case 428. S. C. 
ex parte Blunt, 2 Blac. Rep. 764. AfUe, 61. . ® 7 Moore, 672. 1 Bing. 160. S. C. 

^ § 9. and see stat. 2 Geo. II. c. 28. § 12. 

p 2 


5 Barn. & Aid. 588. 
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and in like manner as is before directed, concerning such original oon^ 
tract.” And, by the statute 34 Geo. III. c. 14. § 5. any person, 
having been articled to any attorney or solicitor for the term of five 
years, and having duly paicl the duty by that act imposed, shall, on the 
event of such attorney or solicitor dying, or leaving off his practice, or 
of such articles being cancelled or discharged, or on any other event, be- 
fore the expiration of such term of five years, enter into any subsequent 
contract, with any other attorney or solicitor, to serve him as his clerk, 
for the residue of the said term of five years, such last-mentioned con- 
tract shall not be subject to or chargeahlp with any of the duties by that 
" act imposed *.** The duty of o/ie pound shillings however is pay- 
able, by the last general stamp act for any articles of clerkship or con- 
tract, whereby any person shall become bound, to serve as a clerk, in order to 
his admission as on attorney or solicitor, for the residue of the term for which 
he was originally bound, in consequence of the death of his former master 
or of the contract between them being vacated by consent, or by riile of 
court, or in any other event ; and for any counterpart or duplicate thereof. 

An articled clerk, having served part of his clerkship with an attorney 
who died before the expiration of his term, is it seems at liberty, even 
after an interval of six years, to serve the remainder of liis clerkship with 
another attorney, with a view to his admittance ® : And the court of King's 
Bench granted a rule to discharge an articled clerk, where the attorney to 
whom he was bound had become bankrupt, and absconded ; and directed 
the rule to be served at the last place of abode of the attorney, and on the 
clerk to the commission of bankruptcy, and also to.be stuck up in the 
King’s Bench office This court has also a summary jurisdiction over 
matters in difference between attomies and their clerks and therefore, 
where a clerk had misconducted himself, and left the service of the attor- 
ney to whom he was articled, at the end of a year and an half, and the 
latter refused to take him back in consequence of his previous misconduct, 
the court referred it to the master, who decided that a portion of the pre- 
mium should be returned ; and this decision was confirmed by the court, 
though the point in question had been decided otherwise in a suit in the 
Exchequer ®. But the court refused to compel an attorney to execute an 
assignment of articles of clerkship, where the clerk had been guilty of 
criminal conversation with the attorney’s wife, even though the attorney 
had promised to assign him over 

It is a rule, that no person who shall enter into articles with an at- 
" tomey or attomies, shall be at liberty to serve the agent or agents of 
such attorney or attomies, under such articles, for a longer time than 


* And see the statutes 48 Geo. III. c. 149. 
§ 10. & 55 Geo. III. c. 184. Sched, Part I. 
tit. JrHdes of Clerkship* 

55 Geo. III. c. 184. Sched, Part I. 
^And, for the former duty, see the statutes 44 
Geo. III. c. 98. Sched* A. 48 Geo. III. c. 
149. Sched* Part L 


1 Dowl. & Ryl. 14. 

® 1 Chit. Rep. 558. in notis* 8 Chit Rep. 
62. S. C. 

® S Barn. & Aid. 257. 1 Chit. Rep. 694. 
fl.C. 

' Ex iKirte Briggs, M. 22 Geo. IIL K. B. 
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one year of his clerkship ; and any such service to an agent or agents^ 
'' beyond that time^ shall not be deemed good service *.*’ But^ by the sta- 
tute 1 & 2 Geo. IV. c. 4B. § 2. if any person^ bound by contract in 
writing to serve as a clerk for the space of Jive years, in manner men- 
** tioned in the therein recited acts, shall actually and bond Jide be and 
** continue as pupil to any practising barrister, or to any person bond Jide 
practising as a certificated special pleader, in England or Ir^land^ for 
any part or parts of the said term of five years, not exceeding one year, 
it shall be lawful for the judge, or other sufficient authority, to whom 
such person shall apply to be admitted as attorney or solicitor, or upon 
affidavit or affirmation of such clerk, and of such barrister or special 
pleader, to be duly made and filed, and upon being satisfied that such 
person, so applying for admission, had actually and really been and con- 
" tinned with, and had been employed as pupil by such practising bar- 
rister or special pleader as aforesaid, (but not otherwise,) to admit such 
person as attorney or iK)licitor, in like manner as is now done in cases 
where the clerk has served part of the term of his clerkship, with the 
“ agent of the person to whom he has been bound.” 

And, to the intent that better information may be obtained, touching the 
fitness and qualifications of persons applying to be admitted attornics, 
there arc rules in the King’s Bench **, that " every person who shall iii- 
tend to apply for admission as an attorney in that court, and who shall 
not have been admitted an attorney or solicitor of any other court, 
shall, for the space of one full term previous to the term in which he 
shall apply to be admitted, cause his name and place of abode, and 
also the name or names, and place or places of abode of the attorney or 
attornics to whom he shall have been articled, written in legible cha- 
.racters, to be affixed on the outside of tho court of King's Bench, in 
such place us public notices are usually affixed on, and in the King’s 
“ Bench oftice ; and also enter, or cause to be entered, in a book to be 
kept for that purpose, at each of the judge’s chambers of this court, his 
name and place of abode, and also the name and place of abode of the 
“ attorney or attornids to whom he shall have been articled,” And there 
is a similar rule in the Common Fleas S directing the notice to be affixed 
on the outside of the court, in such place as public notices are usually af- 
fixed on, and to be left at each of the judge’s chambers of thift court, and 
there fixed up in some conspicuous place ; and that such notice shall like- 
wise be fixed up, for the like time, in the Common Pleas office. This no- 
tice must be put up for the term immediately preceding that in which the 
application is made for admission And, in the King’s Bench, where an 

® II. T. 31 Geo. III. K. B. 4 Durnf. & Chap. III. § 4, 6. 

East, 379. « R. T. 31 Geo. III. C. P. and see N. M. 

^ R. T. 31 Geo. III. K. B. 4 Durnf. & 2 Geo. II. 2. C. P. Append. Chap. III. § 

East, 379. R. T. 33 Geo. 111. K. B. 5 4. 2 Marsh. 48. (a). 

Durnf. & East, 368. And for the form of **6 Taunt. 335. 2 Marsh. 46. S, C. 
the notice, and affidavit thereof, see Append. 
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OF THE ADMISSIOH^ AKD 

att(nme3r*8 clerk has served part of his time with one attorney^ and part 
with another to whom the articles were assigned^ the name of the assignee 
must be inserted in the notice of intention to apply for admission ^ 

Before a derk can be admitted an attorney or solicitor^ he is required to 
cause an affidavit^ of himself or the attorney or solicitor to whom he was 
boundj to be duly made end filed with the proper officer appointed for that 
purpose, (being, in the King’s Bench, the chief clerk or his deputy, and, 
in the ^Common Pleas, the ckrk of the warrants,) that he hath actually 
and really served, and been employed by such practising attorney or attor- 
nies, solicitor or solicitors, to whom he was bound as aforesaid, or his or 
their agent or agents, during the said whole term of five years, according 
to the true intent and meaning of the statute 22 Geo. II. c. 46. § 10 
And, in tlie Common Pleas, it is a rule, that every person who shall be 
admitted an attorney of that court, not being already an attorney of the 
King’s Bench, or a solicitor in Chancery, or in the court of Exchequer, 
shall, before he is sworn, file, with the secondary, his articles of clerk- 
ship, together with the affidavit of the due Execution thereof, and also 
the affidavit of the due service under such articles, and of the notice 
" having been given pursuant to the rule of Trin. 31 Geo.' Ill An 
affidavit is also required to be made by the person to be admitted, of the 
payment of the duty imposed on the articles or contract of service ; in 
which he shall insert the sum paid in respect thereof, and sliall specify the 
name and place of abode of the person or persons with whom such contract 
of service was entered into, the time of the execution thereof, and the time 
of enrolling or registering the same, and, in case such person shall have 
been previously admitted a solicitor or attorney in some other court, sliall 
also specify in such affidavit, the court in which he has been so admitted, 
and the time of his admission therein ^ ; and shall cause the same to be 
duly filed in the court in which he proposes to be so admitted a solicitor or 
attorney, with the proper officer appointed for receiving and filing such 
affidavits ; and every such affidavit shall be produced, and openly read in 
the court in which such person shall be admitted a solicitor or attorney, 
before he shall be enrolled or registered therein ®. 

The oath (or affirmation^ if by a Quaker ,') required to be taken before 
admittance, is that the person to be admitted will truly and honestly de- 
mean himself, in the practice of an attorney, according to the best of his 
knowledge and ability besides which, he is to take the oaths of alle- 
giance and supremacy, and to subscribe the declaration against popery « ; 


® 1 Chit. Rep. 556. 

» Append. Chap. III. $ 5, 6. K. B. 

® R. T. 87 Geo. III. C. P. 1 Bos. & Pul. 
90. Append. Chap. III. § 7, 8. 

^Append. Chap. III. § 9, 10. 

• 84 Geo. III. c. 14. § 8. 

^ 8 Geo. II. c. 88. § 18. 18 Geo. II. c. 
J8. § 8. Append. Chap. III. $ 11. And for 


the form of the oath anciently taken, on the 
admission of attomies in the Common Please 
see R. M. 1654. $ 86. C. P. 

« 7 & 8 W. III. c. 84. IS W. HI. c. 6. 
§ 8. These oaths may be taken, and.the de- 
claration subscribed, in the King’s Bench, 
before a single judge, in the bail court, by 
stat. 1 Geo. IV. c. 55. $ 4. 
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f>r, if a Roman Catholh, the declaration and oath prescribed by the statute 
31 Geo. III. c. 32. § 1 ». But the judges of the courts or one or more previous exa- 
of them^ before they admit any person to take the said oath or affirmation, mination. 
are to examine and inquire, by such ways and means as they shall think 
proper, touching his fitness and capacity to act as an attorney, and if such 
judge or judges respectively shall be thereby satisfied , that such person is 
duly qualified to be admitted to act as an attorney, then, and not other^ 
wise, the said judge or judges are to administer in open court to such 
person, the said oath or affirmation ; and after such oath or affirmation 
to cause him to be admitted an attorney, and his name to be enrolled as 
an attorney in such court, without any fee or reward, other than one 
vshilling for administering the oath or affirmation; which admission 
shall be written on parchment, in the English tongue, in a common le- 
gible hand, and signed by such judge or judges respectively, whereon 
the lawful stamps shall be first impressed, and shall be delivered to the 
person so admitted**. The stamp duty on admission, by the last gc- Stamp duty on 
ncral stamp act amounts to twenty five pounds, unless the person has ®‘**“**‘*“"“* 
been before admitted an attorney, in one of the courts mentioned in the 
statute 2 Geo. II» c. 23. § 5 And the chief clerk or his deputy in the Enrolment. 
King's BoncJi, and clerk of the warrants or his deputy in the Common 
Pleas, are required, without fee or reward, to enroll the name of every 
j)crson who shall be admitted an attorney therein, and the time when ad- 
mitted, in an alphabetical order, in rolls or books to be provided and kept 
for that purpose in their respective offices ; to which rolls or books all per- 
sons may have free access, without fee or reward «. Anciently it ap • 
jiears there were rolls kept of the attornics, in the King’s Bench ; but 
after the stamp acts, that method was disused, and books kept in lieu of 
them ^ These books were considered in one case merely as minutes to 
make up the record, and a warrant to the officer for that purpose : But 
from the evidence given in a subsequent cascR, it appears that when 
an attorney is admitted, and takes the oaths, he subscribes a roll, which 
is the original roll of attornies ; whence the names are copied into the 
above books. The record of admission is of so high an authority, that if 
an exemplification of it be annexed to a plea of privilege, the plaintiff 
must reply mil tiel record, and cannot otherwise try the fact of the de- 
fendant’s being an attorney *>. 

The habitations, however, of many attornies practising in the court of Entr\’ of nijmc, 

King's Bench, resident in and near the cities of London and Westminster, 

® abode, in inas- 

^ Fur the form of a rule of court, for the for the former duty, see the statutes 44 Geo. 

admission of an attorney on this statute, see III. c. 98. Sched, A. 48 Geo. HI. c. 149. 

Append. Ghap.III. $ 12. And, for the dis» Sched, Fart I. 

abilities of Roman Cath(iUcs,andi the statutes ^ ArUe, 61. 

which have been passed for their relief, &c. * 2 Geo. II. c. 23. § 18. 

see a very learned and elaborate' note by Str. 76, 7« 

Mr. Ruder, in his valuable edition of Co. * 2 Esp. Rep. 526. 

Lit. p. 391. (a). 1 Ld. Raym. 336. 7 Mod. 106. 2 SuUc. 

^ 2 Geo. ir. c. 23. § 6. 645. 6 Mod. 303. 2 Ld Rayin. 1172. I 

* 63 Geo. III. c. 184. Seked, Part I. And Sir. 76. 632. 
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being'Often very difficult to be founds whereby it was impracticable duly 
to serve them with notices^ summonses, orders and rules, to the great de- 
lay of the proceedings, a rule was made in this court ^ that the master 
should forthwith cause to be prepared a proper alphabetical book, for the 
purpt^es after mentioned ; and that the same should be publicly kept at 
the master's office in the King's Bench walk, to be there inspected by 
any attorney or his clerk, without fee or reward ; and that every attorney 
practising in this court, and residing in London and Westminster, or within 
ten miles of the same, should before the first day of the then next term, 
enter in such book, in alphabetical order, his name and place of abode, or 
some other proper place, within the cities of London and Westminster, 
where he might be served with such notices, summonses, orders and rules ; 
and it is thereby required, that every attorney afterwards to be admit- 
** ted, and practising and residing as aforesaid, shall, upon his admission, 
'' make the like entry; and that as often as any such attorney shall change 
his place of abode, or the place where he may be so served with notices, 
" summonses, orders and rules, he shall make the like entry thereof, in 
the said book ; and that all notices, summonses, orders and rules, which 
do not require a personal service, shall be deemed sufficiently served on 
such attorney, if a copy thereof shall be left at the place lastly entered 
in such book, with any person resident at or belonging to such place ; 
and if any such attorney shall neglect to make such entry, that then the 
fixing up of any notice, or the copy of any summons, order or rule, for 
" such attorney, in the said master's office, shall be deemed a sufficient 
service, unless the matter be such as shall require a personal service.” 
In conformity to this rule, it is usual for practitioners, who live remote 
from the inns of court or chancery, to add to the place of their abode, the 
name and place of abode of some other person, where and with whom no- 
tices, summonses, orders, rules and other proceedings that do not require 
personal service, may be left for them, near to such inns ^ : But when the 
name and place of abode of the attorney are entered, then service at that 
place is the proper service 

An attorney, sworn admitted and enrolled in any of the courts of law, 
mentioned in the statute 2 Geo. II. c. 23*^. may be sworn admitted and 
enrolled a solicitor, in all or any of the courts of equity therein mentioned*, 
without any fee for the oath, or stamp on the parchment whereon such 
admission shall be written And an attorney in any of his majesty’s 
courts of record at Westminster, is capable of being admitted to practise as 
an attorney in any inferior court of record, provided he be in all other re- 
spects capable and qualified to be admitted an attorney, according to the 
’‘usage and custom of such inferior courts. So, a solicitor in any of his 
majesty’s courts of equity at Westminster, may be sworn admitted and en- 


* R. H. 3 Geo. III. K. B. ^ § 80. and see stat 34 Geo. III. c. 14. 

^ Imp. K. B. 10 Ed. 33. § 5. 44 Geo. III. c. 98. Sched, A. 48 Geo. 

* LofR, 357. III. c. 149. Sefted, Part I. and 55 Geo. Ill* 

$ 1. c. 184. Schtd. Part I. 

'§3. esGeo. II.C.27.S8. 
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Tolled an attorney his majesty's court of King's Bench or Common Pleas 
at Westminster ^ And a solicitor in any of the courts of equity mentioned , 
in the statute 2 Geo. II. c. 23. may be sworn admitted and enrolled a so- 
licitor in all or any of the said other courts of equity, or in any irtferior 
court of equity**. An admitted attorney of the court of King’s Bench 
may sue out a commission of bankrupt, and maintain an action for his fees 
and disbursements thereon, although he be not a solicitor in Chancery^. 

But a solicitor on the equity side of the court of Exchequer, is not enti- 
tled, as such, to practise in the court of Chancery ; nor, if he do, can he 
maintain an action for the amount of his bill^: And it seems, that a soli- 
citor of the latter court cannot, by consent in writing, authorize a solicitor 
of the court of Exchequer to practise there in his name «. 

It is also declared to be lawful, for any person who shall be sworn ad- Practising in 
mitted and enrolled to be an attorney, in any of his majesty’s courts of "ttoraiel 
record at Westminster, &c. by and with the consent and permission of any 
attorney, in any of the said other courts of record, &c. sudi consent being 
in writing, signed by such attorney, and in the name of such attorney, to 
sue out any writ or process, or to commence, carry on, prosecute or defend 
any action or actions, or any other proceedings in such court, notwith- 
standing such person is not sworn or admitted to be an attorney of such 
court And where an attorney acts in the name of another, a demand 
of costs by the acting attorney is good But where an attorney’s name Proceedings, 
had been set to process, without his authority, the court ordered the pro- 
ceedings to be set aside, and granted an attachment against the plaintiff’s 
attorney**. So, where process in the Common Pleas appeared to have 
been sued out in the name of A. by B., neither of whom were attornies of 
this court, and B. had no authority from any other attorney to act in his 
name, the court set aside the proceedings, and ordered A. and B. to pay 
the costs*. And where judgment was entered up by an attorney's clerk, 
ill the name, but without the knowledge or consent of a regular attorney, 
it was ordered to be set aside **. 


By the statute 2 Geo. II. c. 23. § 17- if any person, who shall be a Not to act as 
sworn attorney of any of the courts of law aforesaid, shall knowingly he[r 
and willingly permit or suffer any other person or persons to sue out names to be used 
any writ or process, or to commence, prosecute, follow, or defend any ^rsonsl*^^ 
action or actions, or other proceedings, in his name, not being a sworn 
attorney of one of the said other courts of law, or a sworn solicitor of 
the court of Chancery, or other court of equity, and shall be thereof 
lawfully convicted, every person so convicted shall, from the time of 
such conviction, be disabled and made incapable to act as an attorney 
in any of the courts of law aforesaid ; and the admittance of such per- 


* 83 Geo. II. c. 26. § 15. « 4 Taunt 468. 

8 Geo. II. C.8S. § 81. ' 8 Geo. II. c. 83. $ 10. 

^ I Barn. & Ores. 158. 8 Doisl. & RyU * Say. Rep. 96. 

S. C. hj Bur. 80. 

** 4 Taunt 468. but see 1 H. Blac. 60. * 4 Moore, 603. 

semii contra, * I 5 Bur. 8660 . 
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6011 to be an attorney of any of the said courts of law, shall from thence-' 
" forth cease and be void." And, by a subsequent act®, " if any sworn 
attorney or solicitor shall act as agent for any person or persons not 
duly qualified to act as an attorney or solicitor, or permit or suffer his 
name to be any ways made use of, upon the account or for the profit of 
any unqualified person or persons, or send any process to such unquali- 
fied person or persons, thereby to enable him or them to appear, act, or 
practise in any respect as an attorney or solicitor, knowing him not to 
be duly qualified as aforesaid, and complaint shall be made thereof in 
" a summary way, to the court from whence any such process did issue, 
and proof made thereof upon oath, to the satisfaction of the court, that 
such sworn attorney or solicitor hath offended therein as aforesaid, then 
“ every such attorney or solicitor so offending shall be struck off the roll, 
and for ever after disabled from practising as an attorney or solicitor ; 
and in that case, and upon such complaint and proof made as aforesaid, 
it shall and may be lawful to and for the said court to commit such un- 
qualified person, so acting and practising as aforesaid, to the prison of 
" the said court, for any time not exceeding one year." 

The courts, in several recent instances, have proceeded on this statute, 
by ordering attornics, who have acted as agents for, or suffered their names 
to be made use of, upon the account or for the profit of unqualified persons, 
to be struck off the roll ; and the unqualified persons to be committed to 
prison \ And where a bailiff had \vritten to an attorney for writs, which 
the latter sent, without knowing any thing of the parties or circum- 
stances ; but the bailiff had never represented himself, or been considered 
as an attorney, nor looked for any profit upon the law proceedings ; the 
court of King’s Bench held, that though this was not a case within the 
statute, yet that it was a most improper practice, which the court, in vir- 
tue of its general jurisdiction over attornies, would punish severely*^. But 
tlie court of Common Pleas refused to strike an attorney off the roll, on 
an affidavit which stated, that the person wlio had lately been his clerk, 
and who lived at a town eight miles distant from the residence of the at- 
torney, and carried on business at an office, over the door of which was 
written the attorney’s name, but that he only attended on market days, 
and then transacted all his business at an inn ; on the ground that it 
should have been shewn, that such person either participated in the pro- 
fits, or carried on business on his own account In proceeding against 
an unqualified person, for practising in the name of on attorney, contrary 
to the provisions of this statute, the party is not entitled to have tlie wit- 


® 28 Geo. n. c. 46. § 11. See also the 
statute S Jac, I. c. 7. § 8. and R. M. 1654. 
§ L K. B. by which rule, attornies dismissed 
by one court from their practice for misde- 
meanors, are not, oiler certificate, to be ad- 
mitted to practise in another court, it being 
contraiy to the intent of the law : And sec 
K. M. 6 & 7 Elizr $ 4. U. M. 15 Eliz. § 
8. R. T. 24 Eliz. § 6. R. M. 1654. 1. 


R. H. 14 & 15 Cat\ II. reg. 2. C. P. 

^ 2 Dowl. & Ryl. 64. 1 Bam. & Cres. 
270. SDowl. &Ryl.26S. (a.) S. C. Id. 
260.8 Moore, 214. S22. 1 Bing. 272. S. C. 
and see 5 Bam. & Cres. 108. 7 Dowl. & 
Ryl. 548. S. C. 

^ 5 Barn. & Aid. 824. 

^ 9 Moon^ 157. 2 Bing. 74. S. C. 
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nesses in support of the charge examined vivA voce; but after the matter 
had been referred, by consent of counsel, to the master of the crown office, 
who reported the party in contempt, the court of King's Bench allowed 
him to bring the whole of the case under their own consideration, when 
brought up to be committed*. And, in the Common Pleas, after the 
court had ordered the parties to be attached, and give bail to answer in- 
terrogatories before the prothonotary, who reported them to be in contempt, 
for not having satisfactorily answered the interrogatories put to them ; 
such report was holden not to be conclusive on the parties, but that they 
might take exceptions to any specific or material parts of it^. And 
where, after the prothonotary had made his report, it appeared that cer- 
tain books of account had not been laid before him, which tended to sup- 
port the answers given by one of the parties ; the court ordered the pro- 
thonotary to inspect them, but would not allow a clerk who had made the 
entries therein, to be examined by the prothonotary, on an applieation 
made by the prosecutor for that purpose ^ 

It will next be proper to consider the certificates of attornies, which CeriificatcB of 
were first required by the statute 25 Geo. III. c. 80. And, by a subse- 
quent statute every person admitted sworn and enrolled a solicitor 
or attorney, &c. in any of his majesty^s courts at Westminster, d:c. or in 
any other court in England, holding pleas where the debt or damage 
shall amount to forty shillings or more, shall annually, between the/r^^ 
day of Nor ember and the end of Michaelmas term then next following, 

" during such time as he shall continue so to practise in any of the said 
“ courts, or before such person shall commence, carry on or defend any 
action or suit, or any proceedings whatsoever, in any of the said courts, 
deliver in to the commissioners of the stamp duties, or to their officer 
appointed for that purpose, at the head office of stamps in Middlesex, a 
paper or note in writing, containing the name and usual place of resi- 
dcncc of such person ; and thereupon, and upon payment of the duties, 
according to the place of his residence, every such person shall be en- 
** titled to a certificate, duly stamped, to denote the payment of the said 
duties ; which certificate the said commissioners shall cause to be im- 
mediately issued, under the hand and name of the proper officer, in such 
form as they shall devise." The period fixed for attornies, &c. to take , 
out their annual certificates, and pay the stamp duty thereon, was altered 
by the statute 54 Geo. III. c. 144**. by which it is enacted, that all 
** attornies, &c. who by the laws in force would be bound to take out 
stamped certificates, and pay the duty thereon, at the head office of 
** stamps in Middlesex, annually, between the first day of November and 
** the end of Michaelmas term following, shall in future take out such 
certificates, and pay the duty thereon, and do all other acts necessary 
" for that purpose, annually, between the fifteenth day of November and 
the sixteenth day of December in each year ; and in default thereof 
shall be subject and liable to such and the same penalties, forfeitures 

* 2 Dowl. & Ryl. 64. . « 37 Geo. III. c. 90. § 26. 28. 

^ 8 Moore, 214. 1 Bing. 272. 'S. C. •* § 13, 14. 
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and disqualifications^ as they would have been^ under the laws then in 
** force, for not taking out such certificates, within the period first above 
mentioned : And that all certificates, which shall be taken out be- 
tween the fifteenth day of November and the sixteenth day of December 
" in any year, by attornies, &c. thereby required to take out the same 
" within that period, shall be dated on the sixteenth day of November; 
and all certificates which shall be taken out by any such persons at any 
other time, shall be dated on the day on which the same shall be 
granted ; and all such certificates respectively shall have effect and coii- 
tinue in force from the day of the date thereof, until the fifteenth day 
'' of November following, both inclusive, and no longer/* But an at- 
torney may sue by attachment of privilege, though his certificate has ex- 
pired, and not been renewed, if the writ be sued out within a year from 
the expiration of his certificate \ 

The duties now payable for certificates, under the last general stamp 
act are twelve pounds yearly, by every person admitted as an attorney or 
solicitor, in any of his majesty*s courts at Westminster, &c. if he shall re- 
side in the city of London or Westminster, or within the limits of the two- 
penny post in England, or within the city or shire of Edinburgh, and shall 
have been admitted, or in possession of his office, for the space of three 
years or up^^rds ; or if he shall not have been admitted or in possession 
so long, six pounds : and if he shall reside elsewhere, and have been ad- 
mitted or in possession of his office, for the space of three years or upwards, 
eight pounds ; or if he shall not have been admitted or in possession $o 
long, four pounds. 

And, by the 37 Geo. III. c. 90 every certificate so to be obtained 
as therein mentioned, shall be entered in one of the courts in which the 
person described therein shall be admitted and enrolled, with the re- 
spective officer or officers of the said courts, appointed by the 25 Geo. 
" III. c. 80. to grant certificates of enrolment or admission, within the 
** time therein before prescribed, or before such person shall be permitted 
to practise as aforesaid •, and the i^aid respective officers shall from time 
to time, upon payment of the fee of one shilling, enter, in alphabetical 
order, the names of tlie persons described in such respective certificates, 
“ together with the places of such their residence as aforesaid, and the 
respective dates of such certificates, in books or rolls to be prepared for 
that purpose ; to which books or rolls, in the said courts respectively, 
'' all persons shall and may at seasonable times have free access, without 
fee or reward.” 

By the same statute if any person shall, in his own name, or in the 
name of any other person or persons, sue out any writ or process, or 
commence, prosecute, carry on or defend any action or suit, or any pro- 
ceedings, in any of the courts aforesaid, for or in expectation of any gain, 

* 2 Maule & Sel. 605. 5 Maule & Sel. Geo. HI. c. 98. ScAed, A. 48 Geo. III. c. 
281. 140. Sthed, Part 1. 

» 55 Geo. III. c. 184. SOed. Part I. And, $ 27. 
for the former duties, sec the statutes 44 ^ § SO. 
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fee or reward, or shall do any act in any of the said courts, as an attor* 
ncy of such court, without obtaining a certificate in the manner before 
directed, or without entering the same in one of the courts aforesaid, 
wherein such person shall be admitted or enrolled as an attorney, &c. ; 
" or shall deliver in to any person, at the said head office, any account, 
containing a place of residence, as the place of his residence, contrary to 
the directions of the said act of the 25th year of the reign of his late 
majesty, with intent to evade the payment of the higher duties, every 
such person shall, for every such offence, forfeit and pay the sum of 
fifty pounds ; and shall be made incapable to maintain or prosecute any 
action or suit, in any court of law or equity, for the recovering of his 
** fces,<.&c.” But it is no ground of objection to bail% nor for cancelling 
n bail bond or setting aside proceedings, that the attorney by whom the 
bail was put in, or who sued out the writ, had neglected to take out his 
certificate : and the circumstance of the plaintiff’s cause having been con- 
ducted by an attorney, who has not obtained his certificate, docs not deprive 
the plaintiff of his right to full costs against the defendant 

Also, by the statute 44 Geo. III. c- 90. § 14. every person who shall, 
for or in expectation of any fee, gain or reward, directly or indirectly, 
draw or prepare any conveyance of, or deed relating to, any real or per- 
sonal estate, or any proceedings in law or equity, other than and except 
Serjeants at law, iKirristers, solicitors, attornies, notaries, proctors, agents 
or procurators, having obtained regular certificates, and special pleaders, 
draftsmen in equity, and conveyancers, being members of one of the four 
inns of court, and having taken out the certificates mentioned in the 
schedule to that act annexed, and other than and except persons solely 
employed to engross any deed, instrument, or other proceedings, not 
drawn or prepared by themselves, and for their own account respectively, 
and other than and except public officers, drawing or preparing official 
instruments, applicable to their respective offices, and in the course of 
their duty, shall forfeit and pay for every such offence, the sum of fifty 
pounds ; Provided always, that nothing therein contained shall extend, 
or be construed to extend, to prevent any person or persons drawing or 
preparing any will or other testamentary papers, or any agreement not 
under seal, or any letter of attorney.” The certificates required by the 
above statute are subject, by the last general stamp act \ to the duty of 
12/. if the party reside in the city of London or Westminster, or within the 
limits of the two-penny post in England, or 8/. if he shall reside elsewhere: 
But, under the latter act, such persons only are qualified to practise, as are 
members of one of the four inns of court, &c A certificated conveyancer 
may maintain an action for his fees ^ 

An attorney is liable to penalties, for practising without obtaining or 
•entering bis certificate, according to the provisions of the statute 37 Geo. 

* 2 Chit. Rep. 08. 

1 DowL & Ryl. 215. 

8 Bing. 9. 

* 56 Geo. III. c. 184. Schedi Part 1. 
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ItL C. 90. 5 26. III. c. 90. § 26. 30. though no power to sue is expressly given by that 
statute; for the 25 Geo. III. c. 80. § 29. which gives that power, and 
the 37 Geo. III. c. 90. are in pari materid ». And if an attorney be in 
partnership with another, and they carry on their business together, and 
their joint names are put on their papers in causes in their office, either 
of them is liable to the penalties of the last-mentioned act, for practising 
as an attorney, without entering his certificate ; though it do not appear 
that one of them had any profit or advantage from the suit for which the 
qui tarn action is brought ^ The consequence is, and it has been accord- 
ingly determined, that two attornies or proetors cannot be sued together, 
as for one offence, in practising without having obtained and entered their 
certificate It has likewise been determined, that the certificate act does 
not extend to the county court, though an attorney prosecute a suit there, 
by virtue of a writ of justicies, for more than 40s. But, by the statute 
44 Geo. III. c. 98. § 10. the penalties incurred by virtue of that or any 
other act of parliament, relating to the stamp duties, can only be recovered 
in the name of the attorney general. And acts of indemnity are occasion- 
ally passed, to relieve attornies who have neglected to take out their certi- 
ficates Jn due time*. 
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As a further inducement for attornies to take out their certificates, it is 
enacted, by the statute 37 Geo. 111. c. 90 that '' every person admitted, 
sworn and enrolled in any of the courts therein mentioned, who shall 
neglect to obtain his certificate thereof, in the manner before directed, 
for the space of one whole year, shall from thenceforth be incapable of 
** practising in his own name, or in the name of any other person, in any 
of the said courts, by virtue of such admission, entry and enrolment ; 
and the admission, entry and enrolment of such person, in any of the 
said courts, shall from thenceforth be null and void. Provided always, 
** that nothing therein l)efore contained shall be construed to prevent any 
of the said courts from re-admitting any such person, on payment to the 
commissioners, of the duty accrued since the expiration of the last cer- 
tificate obtained by such person, and such further sum of money, by way 
of penalty, as the said court shall think fit to order and direct e.” On 
the above statute, it has been holden, in the Common Pleas, that where 
a person is admitted an attorney, and omits to take out his certificate 
within the year, he must be re-admitted, before he can practise, .though 
he should never have practised on his former admission \ And, in the 
King’s Bench, where an attorney has discontinued practice, after the expira- 
tion of his certificate^ though in consequence of pecuniary difficulties and 


* 3 Bos. & Pul. S86. 1 New Rep. C. P. ^ § 31. 

246. S. P. 2 East, 569. contra, > For the evidence, in an action by an at- 

^ 4 Esp. Rep. 14. torney for his fees, as to his not having been 

* 1 New Rep. C. P. 245. 2 East, 569. re-admitt^ after neglecting to take out his 

contra, certificate, see 5 Barn. A Cres. 38. 7 Dowl. 

^ 6 Dumf. & East, 663. & Ryl. 512. S. C. 

* See stat. 7 Geo. IV. c. 44. § 3. and ^ 6 Taunt. 408. 2 Marsh. 123. S. C. and 
other statutes referred to, 64, 5. (4). see 1 Chit, Rep. 729. 
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iUness^ or of absence abroad ^ a term's notice must be stuck up> and en- 
tered at the judges* chambers^ for the purpose of re-admitting him^ in like 
manner as upon an original admission But where an attorney continued 
to practise^ after the expiration of his certificate^ through the inadvertence 
or misconduct of his agent or clcrk> in neglecting to get it renewed^ the 
courts on an afHdavit of the circumstances^ will rc-admit him, without 
giving a term’s notice And where the certificate of an attorney of the 
Common Pleas had been, through the mistake of his agent, filed in the^ 

King’s Bench, where he was not adn.ittcd, for four successive years, such 
certificate was allowed to be entered and filed in the Common Pleas, on 
notice of the application being given to the Stamp office ®. Where a term’s What deemed 
notice was necessary, and the party intending to apply to be re-admitted on 
the roll, affixed his notice outside the court of King’s Bench, in the morn- 
ing, before the sitting of the court, on the first day of. the term of which 
the notice was intended to be given, this was holdcn to be a sufficient com- 
pliance with the rule 

In the King’s Bench, it is a rule, that where an agent employed to Payment of fine, 
take out an attorney’s annual certificate, has neglected to do so, and the ^ 

attorney has from ignorance of * the fact continued to practise, the court 
will only allow him to be re-admitted, u 2 )on payment of a fine, with the 
arrears of dutys. But attornies liave been re-admitted, in that court, 
without paying any fine or arrears, on making it appear that they had 
never practised 'S or had discontinued practice after their last certificate 
expired*, or that they were prevented from practising by illness **, or by 
being reduced to the situation of a clerk * : and the distinction js said to 
be this ; that when the party has been practising in the interval, he must 
pay the arrears of duty ; but not so, when he has not practised So, in 
the Common Pleas, an attorney who had ceased to practise after the passing 
of the 25 Geo. III. c. dO. and before the operation of the 37 Geo. III. c. 

S)0. § 31. had commenced, was re-admitted, without paying any penalty 
or arrears of duty **. And, in a late case an attorney who had ceased to 
practise for six years, was re-admitted in that court, on payment of a no- 
minal fine, without the arrears of duty ; on an affidavit, stating that he 
had discontinued to practise, oh account of his affairs having become em- 
barrassed, that he had not practised in the interval, and that no miscon- 
duct could be imputed to him in his character of an attorney. 


» 1 ChiL Rep. 207. 

Id. 208. 

® JSx paiie Vaughan, £. 45 Geo. 111. K. 
B. Append. Chap. III. § 4. ^ 

^ 1 Barn. & Aid. 189, 90. 8 Taunt. 129. 
3 Moore, 578. 1 Chit. Rep. 163. 673. 
692. 

* 4 Moore, 347. 

^ 4 DowL &. RyL 646. 

* 4 Barn. A Aid. 90. For the form of 
affidavit for his admission, on the above 
(ground, and the rule of court thereon, see 


Append. Chap. HI. § 15, 16. 

^ 1 Chit. Rep. 729. 

* 2 Dowl. & Ryl. 238. 

k 1 Chit. Rep. 101. 692. 

* 2 Barn. & Aid. 314. 1 Chit. Rep. 102. 
(a). S. C. and see id. 692. 1 Lee’s Prac. 
Diet 2 Ed. 333, 4. n. 2 Marsh. 123. 

*” 2 Dowh & Ryl. 239. ])er Alhott, Cli. J. 
" 2 Taunt. 398. 

® 7 Moore, 410. 1 Bing. 91. S. C. and 
see 7 Moore> 493. 495. 
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The nde for re-admitting an attorney is a rule to diew cause ; founded 
on an affidavit^ stating the payment of the duty on the artides of derk- 
ship, the admission under them, and up to what time the attorney obtained 
his. certificate: It must also be sworn, that he has since discontinued to 
practise ; for otherwise he might be criminally culpable ^ : and, where a 
considerable time has> elapsed, the reason of his ceasing to take out Ms 
certificate must be stated, and how he has been since employed, in order 
to shew, that he has not been employed in any manner that may unfit him 
for the duties of his profession^. The affidavit then states, that a term’s 
notice has been given, when necessary, of his intention to apply to the 
court I and that notice of his name and place of abode, &c. has been served 
on the solicitor to the commissioners of stamp duties An attorney may 
be re-admitted on the last day of term, when notice has been stuck up all 
the term 

Privileges of at- An attorney, when duly admitted, enrolled and certificated, is supposed 
or*^c! p!” ' * to be always present in court : and on that account, has many privileges 
belonging to him, in common with the other officers of the court. Where 
an attorney of the King’s Bench or Common Pleas is plaintiff, he is en- 
titled to sue in his own court, by attachment of privilege * ; and may lay 
and retain the venue in Middlesex Where he is dtfendant, he must be 
sued in his own court by bill s, even as acceptor of a bill of exchange ; 
and cannot be arrested, or holden to special bail K It is also said, that 
an attorney is entitled to have his cause tried at bar K And as an at- 
torney is not subject to the jurisdiction of the courts of conscience, ex- 
cept where he is expressly made liable thereto, as in London^, Westminster'^'^ 
and the Tower Hamlets ", he may in all other cases sue and be sued p, 
in his own court, for debts under forty shillings. But an attorney de- 
fendant bos not the privilege of changing the venue into Middlesex, when 
it is laid in another county In the Common Pleas, the attornies 
and officers of the court ought to be sued there by hill, because they arc 
supposed to be always present in court ; but the serjeants and their clerks, 
and the clerks of the judges and prothonotaries, arc, it is said, privileged to 
be sued in the Common Pleas by original writ, and not by hill 

* 1 Chit. Rep. 207. 816. 646. 24 Geo. 11. c. 42. $ 1. DouV S81. 

2 Smith R. 155. 5 Moore, 141. " 19 Geo. 111. c. 68. § 24. 

" For the form of this affidavit, see Ap- ° Doug. 882. in notis, Hussey ^ another 

pend. Chap. 111. § 18. and for the rule of v. Jordan^ T. 25 Geo. 111. K. B. 7 East, 
court thereon, id, § 14. 47. 3 Smith R. 52. S. C. 5 Moore, 622. 2 

^ 1 Chit. Rep. 557. in notis, Brod. & Bing. 698. S. C. 

* Gilb. C. P. 8. 8 Wils. 42. Doug. 881. but see 3 Bur. 

^ 2 Salk. 668. 4 Bur. 2027. 2 Blac. Rep. 1588. contra, 

1065.. S Durnf. & East, 573. « 4 Bur. 2027. 2 Blac. Rep. 1065. S^rke 

* S Bite. Cora. 289. 8 TaunU 166. v. Stokes, one, &c, H. 24 Geo. 111. K. B. 3 

>> Doug. 812. 2 Chit Rep. 68. Dumf. & East, 578. 2 Str. 1049. contm. 

» 1 Mod. 10. JBeck v. Lewin, T. 66 Geo. ' 1 Ld. Raym. 899. 8 Salk. 288. S. C. 

111. K. B. 4 Dowl. & Ryl. 78. and see Cas. Pr. C. P. 104. Pr. Reg. 880. 

k 6 Mod. 128. Barnes, 871. S. C. 

‘ Stat 89 & 40 Geo. III. c. civ. $ 10. 
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Where an attorney is arrested upcm process issuing out of ah inferior How ukm ad- 
court^ he may sue out his writ of privilege •, which ought to be allowed ^•"***® 
initanter ^ : But if he be arrested upon process issuing out of a superior 
courts his remedy is by moving the courts to be discharged out of custody 
on common bail ; or by finding special bail^ and pleading his privilege 
in abatement. If an attorney or other officer of the King’s Bench 
be arrested^ by process issuing out of the same courts he may move 
to be discharged on common bail^ But an attorney or officer of a 
different court was formerly obliged to find special bail> and plead his 
privilege in abatement**. This distinction however seems to be now 
abolished : and> in a late case> the court of King’s Bench stayed the 
proceedings^ in an action brought in that court against an attorney of tho 
Common Pleas> who gave notice of his privilege^ but neglected to plead 
it^ after the plaintiff had signed judgment for want of a plea^ So^ 
where an attorney of the Common Fleas was arrested^ on an attachment 
of privilege^ at the suit of an attorney of the King’s Bench> the latter 
court ordered the bail-bond to be delivered up to be cancelled^ on his en« 
tering a common appearance^; and^ in a subsequent case> the proceedings 
were ordered to be set aside for irregularity^ with costs But where an 
attorney^ having been arrested in the beginning of January, put in bail 
abovc^ and did not apply to the court for his discharge until the 3d of Fe- 
bruary, the court held the application to be too late **. A defendant who 
is sued by hill, as an attorney of the court of King’s Bench, not being 
such, may set aside the proceedings as irregular *. But where, in a simi« 
lar case, a rule was obtained for setting aside the proceedi ngs, on the 
ground that they were absolutely void, and not merely irregular; the court 
held, that they were not void, but irregular only ; and that the defendant, not 
having applied in time, could not take advantage of the irregularity K 
In the Exchequer of Pleas, an attorney, side clerk or other officer, may in Exchequer, 
sue by venire facias, or capias of privilege *, and must be sued by hill. A 
person suing there by process of privilege, is entitled to have his writ 
scaled, without paying fees ™ ; and it is holden, that an attorney of the 
King’s Bench or Common Pleas may be arrested and held to bail, upon a 
capias of privilege issuing out of tliis court It also seems, that an officer or 
accountant, suing with his wife, is entitled to privilege in the Exchequer ** ; 
but it is otherwise, when he is sued with her ^ ; for a bill cannot be filed 
against the wife, as present in court. It should also be observed, that in 
the Exchequer, a member of either university cannot set up his privilege. 


• Append. Chap. III. § 17. 

^ Cas. Pr. C. P. 2. 2 Blac. Hep. 1087. 

1 Mod. 10. 2 &lk. 544. 1 Wils. 298. 
<12 Salk. 544. 2 ’str.864. 2Ld.Rayin. 
1567. S. C. 1 Wils. SOC. 

• Gwynne v. Tddervy, one, &c. H. 54 
Geo. HI. K. B. 

' Bede V. Lemn, T. 56 Geo. III. K. B. 

• 4 Dowl. & Ryl. 73. 
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^ 1 Chiu Rep. 188. 

' 1 5 Maule & SeL S24. 2 Chit Rqi. 306. 
S. C. and see 6 Barn. & Cres. 79. (5). 

^ 6 Bam. & Cres. 77. (h). 

1 9 Price, 16. Append. Chap.XI V. $ 1 5, 16. 
*" Man. Excheq. 142, 3. 

" Id. 142. 9 Price, 16. 1 Y. & J. 199. 

** 1 Taunt. 254. 

^ Man. Excheq. 145, 6. 
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against that of an officer or accountant, or against any person suing as a 
debtor ; this court not being mentioned in their charter of exemption 
But an attorney, not being one of the sworn attornies of the court, is not 
entitled, as such, to the privilege of laying his venue in Middlesex 

An attorney or officer is also, by reason of the supposed necessity of his 
attendance in court, exempt from all offices that require personal service, 
as sheriffs, constable overseer of the poor ®, 4rc. ; and formerly, he was 
not liable to serve in the. militia^; but several acts of parliament that 
were passed in the course of the late reign, having allowed personal ser- 
vice in the militia to be commuted for a Certain sum of money, to be laid 
out in providing a substitute, it has been holdcn that this exemption no 
longer exists 8. 

These privileges are allowed, not so much for the benefit of attornies, 
as of their clients** ; and arc therefore confined to attornies who practise', 
or at least have practised within a year ^ ; for^it is a rule, that such attor- 
nies as have not been attending their employment in the King's Bench 
for the space of a year, unless hindered by sickness, be not allowed their 
privilege of attornies * : And an attorney, not having practised for some 
time previous to the issuing of the plaintiff's writ against him, is not pri- 
vileged from being arrested thereon, and held to bail, on the ground of 
liaving rc-commciiced his practice, and taken out his certificate, before he 
was actually arrested But an attorney, we have seen ", may sue by at- 
tachment of privilege, though his certificate has expired, and not been re- 
newed, if the writ be sued out within a year from the expiration of his 
certificate. 

When the plaintiff and defendant arc attornies of different courts, the 
plaintiff is allowed his privilege of suing the defendant by attachment " : 
and in this case it is commonly said, that there is no privilege against pri- 
vilege ; or in other words, the privilege of the plaintiff takes away that 
of the defendant ; for the attendance of the plaintiff is as necessary in his 
court, as that of the defendant in his, and therefore the cause is legally 
attached in the court where the plaintiff is an officer i*. But where the 
plaintiff and defendant arc both attornies of the same court, the defendant 


“ Ilardr. 188. Man. Ex. Pr. 145. 

** 1 Price, 884. . 

4 Bur. 2109. 

^ Doug. 588. and see 1 Esp. Uep. 859. 

2 Blac. Rep. 1126. 8 Durnf. & East, 
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^ Barnes, 42. Andr. 355. 2 Str. 1143. 
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** 2 Wils. 44. 4 Bur. 2118. Doug. 381. 
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1086. 1 Bos. & Pul. 4. 2 Lutw. 1667. 
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"* 7 Durnf. & East, 25. 
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is entitled to his privilege of being sued by hill^ ; and if not so siied^ he' 
plead his privilege in abatement^ or the court on motion will stay the 

proceedings, but without costs In the King’s Bench, where an action 
is brought by an attorney of that court, against an attorney of the Com- 
mon Pleas, though the former is entitled to sue iii his own court by at- 
tachment of privilege, yet he cannot arrest the defendant, and hold him 
to special bail But in the Exchequer, we have seen an attorney of the 
King’s Bencli, or Common Pleas, may be arrested and held to bail upon a 
capias of privilege, issuing out of the former court So, in Chancery, it 
has been determined, that an attorney of the King’s Bench, and practising 
solicitor of the court of Chancery, may be arrested on an attachment of 
privilege, at the suit of a sworn clerk of the latter court And it has 
even been holden, that an attorney of the King's Bench may be arrested 
on ail attachment of privilege, issuing out of the court of Common Pleas 
at Lancaster, at tlie suit of an attorney of that court 

An attorney may also waive his privilege, either, when plaintiff, by 
suing as a common person or, when defendant, by not claiming it in due 
time, or in a proper manner : And it seems that an attorney waives his 
privilege, by entering into a bail bond, on process issuing out of a dif- 
ferent court ; as he must be sued in the court out of which the process 
issued *. Where an attorney of the Common Pleas is in the actual cus- 
tody of the marshal, lie may be sued in the King's Bench as a prisoner, 
by third persons ^ : But where an attorney of the Common Pleas puts in 
bail, to an action depending in the King's Bench, he docs not thereby lose 
his privilege ; but may plead it in that action, or in any other brought 
against him by the hye : for it would be absurd, that he who founds his 
action on that of another, should be in a better condition than the origi- 
nal plaintiff*. Yet where an attorney, after having put in bail, waives 
his privilege, by plt?ading in chief in one action, it is construed to be a 
waiver of privil ege, in all other actions brought against him by the bye. 


during the same term *. And if the defendant plead his privilege, after 
he has waived it, the plaintiff in his replication must shew the waiver, 
and roly upon the estoppel It is likewise settled, that an attorney shall 
not be allowed his privilege, as against the king " ; or where he sues or 


“ 2 Str. 1141. 1 Blac. Rep. 19. 2 Blac. 
Rep. 1085. 6 Durnf. Sc, East, 624. 

** 6 Dtirnf. Sc East, 524, 8 Durnf. & East, 
S95. Barnes, 53. 81. 

' Jicek V. Leivirit T. 66 Geo. III. K. B.' 
4 Dowl. & Ryl. 73. ])er Bayley^ J. 

“ Ante, 81. 

* Wainewright v. Snulh, M. 7 Geo. IV. I 
Youngc & J. 200. (5). 

f Hopkins v. Ferranil, 1 Youngc & J. 
204. (o). 

* 2 Str. 837. 1 Barnard. 228. S. C. and 
see I Bos. & Pul. 629. 2 Bos. & Pul 29. 

^ 2 Blac. Rep. 1085. 


* Barnes, 117. and see 3 Wils. 348. 2 
Blac. Rep. 838. S. C. 1 II. Blac. 631. 

k I Str. 191. 4 Barn. & Aid. 88. 

* 27 Hen, VI. 6. a. 31 Hen. VI. 10. 
Cartli. 377. 1 Salk. 1,2. 1 Ld. Raym. 135. 
S. C. 12 Mod. 102. 112. 535. 1 Str. 191. 

1 Ld. Raym. 136. 

” 1 Ld. Raym. 27. But actions qui tarn 
are not considered as the king's actions. T. 
Raym. 275. 1 Lutw. 196. 3 Lev. 398. S. C. 
1 Salk. 30. 2 Salk. 543. 3 Salk. 282. Comb. 
319. 12 Mod. 74. S. C. 1 Blac. Rep. 373. 
Cowp. 367. Barnes, 48. 


Waiver of pri- 
vilege. 


o2 



S4 OF THE DISABILITIES^ AND 

is sued en autcr droit, as executor or administrator^ ; or jointly with his 
wife*', or other person who is not privileged®; or where there would 
otherwise be a iailure or defect of justice, as where an appeal is brought 
in the King's Bench, a real action in the Common Pleas, or a foreign 
attachment in the shcrifTs court of London, against an attorney of a dif- 
ferent court \ But an attorney sued by hill, jointly with a person having 
privilege of parliament, does not lose his privilege ®. 

Disabilities, and As an attorney is entitled to many privileges, so he is subject to some dw- 
rcstnctions of. abilities and restrictions. By the statute 1 Hen. V. c. 4. no undersherif, 
sheriffs clerk, receiver, or sheriff's bailiff, shall be attorney in the king's 
courts, during the time that he is in office : " which statute is enforced 
by rules of court declaring that ** no under-sheriff, or bailiff of sheriffs or 
liberties, be admitted, during such their employment, to practise as at- 
“ tornies, under pain of expulsion from the employment of an attorney, 
and not to be re-admitted.” And by the statute 22 Geo. II. c. 46. } 
14. no clerk of the peace or his deputy, nor any under-sheriff or his dc- 
puty, shall act as a solicitor, attorney or agent, or sue out any process, 
" at any general or quarter sessions of the peace, to be held for any place 
wlierc lie shall execute his office, upon pain of forfeiting Jiftif pounds.” 
By rule of Mich* 1654. § 1. '^no attorney can be lessee in ejectment; or 
bail for a defendant, in any action depending in either court s.*' By 
statute 5 Geo. II. c. 18. ^ 2. no attorney or solicitor shall be capable to 
continue or be a justice of the peace in England or Wales, during such 
time as he shall continue in the business or practice of an attorney or 
solicitor*'.” By other acts of parliament *, no attorney or solicitor, or 
person practising as such, can be a commissioner of the land tax, without 
possessing one hundred pounds a year.” And it was usu4 to except 
attornies, who had embezzled their clients' money, out of tlic insolvent 
debtors* acts*'. 

When prisoners. Also, by the statute 12 Geo. II. c. 13 *. " no attorney or solicitor, who , 
shall be a prisoner in any gaol or prison, or within the limits, rules or 
** liberties thereof, shall, during his confinement, in his own name, or in 
" the name of any other attorney or solicitor, sue out any writ or process, 
or commence or prosecute any action or suit, in any courts of law or 
equity ; and all proceedings in such actions or suits, shall be void and of 
none effect : And such attorney or solicitor, so commencing or prosc- 

* Hob* 177. 1 Salk. 2. 1 Ld. Raym. ^ But aee S Taunt. 166. where it was 

58S. S. C. holden, that an attorney, who was a justice 

** Bro. Abr. tit. JBi0, pi. 2. Dyer, S77. of the peace for a borough, if sued by ort- 

(a). 1 Taunt 254. g^nal, for an act done in his office as magis- 

® 2 Rol. Abr. 274. 2 Salk. 644. 12 Mod. trate, might plead his privilege in abatement 

163, 4. Pralt v. Salt, H. 8 Geo. II. cited ' See the statute SO Geo. II. c. 3. § 87, 
in 4 Bac. Abr. 223. &c. 

^ 1 Wms. Saund. 5 Ed. 67. 8 Dumf & ^ But it seems that an attorney did not 

East, 417. come within this exception, unless he were in 

® 4 Maule & Sel. 586. custody for money recovered by him as an 

' R. M. 1654. § 1. K. B. & C. P. attorney. 2 Blac. Rep. 798. 

* See also Doug. 466. i § 9. 
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cutiiig any action or suit as aforesaid^ shall be struck off the roll, and 
incapacitated from acting as an attorney or solicitor for the future: 
And any attorney or solicitor, permitting or empowering any such 
attorney or solicitor as aforesaid, to commence or prosecute any action 
or suit in his name, shall be punislied in like manner. Provided never- 
** less, that nothing in the said act contained, shall extend, or be con* 
strued to extend, to prevent any attorney or solicitor so confined as 
aforesaid, from carrying on or transacting any suit or suits, commenced 
before the confinement of such attorney or solicitor as aforesaid*^.*' 
This statute has been held to relate only to the prosecuting, and not to the 
defending of suits And an attorney, when in prison, may sue by attach- 
ment of privilege, for a debt of his own So where, after an action com- 
menced by an attorney, he became a prisoner, and then the bail-bond was 
assigned, and he being still a prisoner, commenced an action on the bail- 
bond, this was holden to be a continuance of tbe original suit, commenced 
before the attorney became a prisoner^. But an attorney entering a 
plaint, and suing out process in the county court, whilst he is a prisoner 
in gaol, is within tlic meaning of the above statute, and liable to be struck 
off tlie roll 

The principal duties of an attorney or agent are care, skill, and in- 
tegrity : And, if he be nut deficient in any of these essential requisites, he 
is not responsible for any error or mistake, arising in the exercise of his 
profession. To use the words of Lord 3TftusJield, in the case of Pitt v. 
Yalden that part of the profession which is carried on by attornies is 
liberal and reputable, as well as useful to the public, when they conduct 
themselves with honour and integrity ; and they ought to be protected, 
where they act to the best of their skill and knowledge : but every man 
is liable to error : ” and his lordship added, he should be very sorry, that 
it should be taken for granted, that an attorney is answerable for every 
error or mistake, and liable to be punished for it, by being charged with 
the debt sued for. A counsel may mistake, as well as an attorney ; yet 
no one will say that a counsel who has been mistaken, shall be charged 
with the debt. The advice of a counsel is indeed honorary, and he docs 
not demand a fee for it •, the attorney may demand a compensation ; but 
neither of them ought to be charged with the debt for a mistake. Not 
only counsel, but judges may dilfer, or doubt, or take time to consider : 
therefore an attorney ought not to be liable, in cases of reasonable doubt.” 
But in ordinary cases, if an attorney be deficient in skill or care, by which 
a loss arises to his client, he is liable to a special action on the case for 
damages And the court, in some instances, will order an attorney to 
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pay costs to his own client^ {orneglect^; or to the opposite party, for 
vexatioiis and improper conduct So, if an attorney obtain a rule nisi, 
upon suggestions which turn out to be groundless^ the COUrt, in discharg- 
ing the rule, will make him pay the costs of the application And if a 
rule be made upon an attorney, for the delivery of writings, or payment 
of costs, &c. and it be not obeyed, the courts will enforce it by attachment ; 
which is also the regular mode of proceeding against an attorney, for the 
non-performance of his undertaking to put in bail &c. It is not usual, 
however, for the court to interfere in a summary way, for a mere breach of 
promise, where there is nothing criminal ^ ; or on account of negligence or 
unskilfulness except it be very gross b ; or for the. misconduct of an at- 
torney, independently of his profession \ 

To appear in It was formerly the duty of attornies to appear personally, in the King's 
court, &c. Bench, on or before the fourteenth day of Michaelmas term, and the 

seventh day of every other term * : and they arc required, when called 
. upon, to attend the court on motions the judges on summonses, and the 
master on appointments And, on every appointment to be made by the 
master, the party on Avhom the same shall be served, shall attend such ap- 
pointment, without waiting for a second ; or in default thereof, the master 
shall proceed ex parte on the first appointment 
After appear- When an attorney once appears, or undertakes to be attorney for an- 
other, he shall not be permitted to withdraw himself” ; and it is said to 
be his duty to proceed in the suit, although his client neglect to bring him 
money ; and therefore if, on that account, he neglect to proceed, accord- 
ing to the practice of the court, whereby judgment of nonpros is signed 
against the plaintiff, the court will make a rule upon the attorney to pay 
the costs of such judgment, together with the costs of the application**. 
It is even said to liavc been determined, in the Common Pleas, that an 
attorney having quitted his client before trial, could not bring an action 
for his bill i*. So, in Chancery, it has been holden, that a solieitor pro- 
ceeding to a certain length in a cause, shall not leave it there, but shall go 


“ Say. Rep. 50. 172. 3 Taunt. 484. ainl 
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on* : Ancl> in that courts a solicitor having declined to act for his client^ 
has no lien for his costs upon a fund in court \ 

When wriiings come to an attorney’s hands, in the way of his business 
as an attorney, the court on motion will make a rule upon him, to deliver 
them back, to the party on payment of what is due to him ** ; and par- 
ticularly, when he has given an undertaking to re-deliver tliem ® : But 
when they come to his hands in any other manner, or on any other account, 
the party must resort to his action And accordingly, in a late case 8, 
the court refused to proceed summarily against a steward, who was an at- 
torney, to compel him to account before the master, for receipts and pay- 
ments in respect of«a mortgaged estate, and to pay the balance to his em- 
ployer, and deliver up on oath all deeds, writings, &c. relative to the 
estate ; this being the proper subject of a bill in equity, and not a case for 
a mandamus, to compel a steward of a manor to deliver up court rolls, &c. 
So the court would not compel an attorney, upon a summary application, 
to deliver up, on payment of his demand, a lease put into his hands, for 
the purpose of making an assignment of it ; there being no cause in court, 
nor any criminal conduct imputed to him in respect of it ** : Nor will they 
make an order on an attorney, to deliver up a deed, which he holds us 
party and trustee And where an attorney had deeds, &c. in his custody 
of two co-defendants, the court of Common Pleas would not refer it to the 
prothonotary, to ascertain which of them he should deliver over to one de- 
fendant, on his paying the attorney's debt and costs K When something 
however is to be done, for which a mandamus would lie, as tlie giving up 
of court rolls, &c. the court will entertain a summary jurisdiction over an 
attorney, in obliging him to deliver them up, on satisfaction of his lien ' : 
And if a third person appear to be interested therein, the court will take 
a security, from the person to whom they are delivered, to produce them on 
demand, for the inspection of such third person And where the employ- 
ment of an attorney is so connected with his professional character, as to 
afford a presumption tliat his employment was in consequence of that 
character, the court will interfere in a summary way, to compel him faith- 
fully to execute the trust reposed in him : Therefore, where an attorney 
was employed by A. to collect and get in the effects due to him as admi- 
nistrator of another person, the court compelled the attorney to render an 
account to the executors of A., of the monies, &c. received by him, although 
he had never been employed by A. or his executors, to conduct any su.it, 
in law or equity, on his or their behalf"*. The court has also, we have 
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OF THB MISBEHAVIOUR 

8een% a summary jurisdiction over matters in difference between attomies 
and their clerks. 

For the reformation and punishment of abuses in general, there is an 
old rule of courts which has however fallen into disuse, that a jury of 
able and credible officers, clerks, and attomies, shall be impanelled once 
in three years, and sworn to inquire ; 1. Of the points usually inquirable 
by the writ, viz. falsities, contempts, misprisions, and offences : 3. Of 
such who have been admitted attomies or clerks, and are notoriously unfit ; 
their names to be presented to the court, and they to be punished or re- 
moved, as the case shall require : 3. Of new or exacted fees S and of those 
that have taken them, under whatsoever pretence ; and to prepare and 
present a table of the due and just fees, that the same may be fixed and 
continue in every office ; and likewise for the Marshalsea and Fleet pri- 
sons : And that some persons be enjoined and sworn to give evidence, viz. 
some clerks of the court, and some attomies in every county, not exclud- 
ing others. 

When an attorney is charged by affidavit, with any fraud or malprac- 
tice in his profession, contrary to the obvious rules of justice and common 
honesty, the court, on motion, will order him to answer the matters of the 
affidavit ; and in general, if he positively deny the malpractices imputed 
to him, they wUl dismiss the complaint ; but otherwise they will grant an 
attachment And where an attorney, required to answer the matters of 
an affidavit, swore in his exculpation to an incredible story, the court of 
King’s Bench granted an attachment against him, though he positively 
denied the malpractices with which he was charged ®. And where an at- 
torney had behaved himself in such a manner, as to afford reasonable 
ground for thinking that he had misconducted himself in his professional 
character, although it turned out, upon investigation, that there was no 
sufficient ground for imputing actual misconduct to him, the court would 
not give him his costs of the application But the court will not call 
upon an attorney summarily, to answer the matters of an affidavit, charg- 
ing him with an indictable offence ; but will leave the parties complaining 
to prosecute for the same It has been doubted, whether the affirmation 
of a Siuaker is admissible, to call upon an attorney of this court, to answer 
the matters of an affidavit ^ : and the true distinction, to be collected from 
all the cases upon the subject, seems to be this ; that if the object of the 


* Antet 08. 

^ R. M. 1654. § S. K. B. & C. F. and see 
R. £. 9 £liz. C. F. which contiins the writ 
to summon the jury, and lord chief justice 
Dt^* * * § s charge thereon. 

® As to the fees of attomies and officers of 
the court, see R. T. 86 H. VI. § 6, 6, 7, 8. 
R. M. 6 & 7 Eliz. § 1, S. R. M. 15 Eliz. 

§ 5,6. 11, IS, 18. R. H. 14 Jac. I. reg.S. 
§ 1. R. M. 17 Jac. I. C. F. See also stat. 
8 Geo. IV. c. 69. to enable the judges of the 


several courts of record at IFestmiTUter, to 
make regulations respecting the fees of the 
officers, clerks, and ministers of the said 
courts. 8 DowL & Ryl. 608. 

^ 1 Chit. Rep. 166. and see Bac. Abr. tit. 
Attorney^ H. Append. Chap. III. $ 19. 

* 6 Durnf. & East, 701. 

* 8 DowL & Ryl. 886. 

■ 1 Bing. 108. 7 Moore, 484. S. C. 1 
Bing. 148. 

» 1 DowL & Ryl. 181. 



89 


OF ATTORNIES, &C. 

suit «r proceeding be to recover a ddbt, or to give to a party any legal civil 
right; the affirmation of a Quaker is admissible ; and actions on penal sta- 
tutes are to be considered as actions for debts ; but that where the object 
is not to give to the party any legal civil right; but to punish a person 
who has done something wrong; the afiirmation of a Quaker is not admis- 
sible In the Common PleaS; if an attorney do anything wrong, quaterm In inferior 
an attorney, in an inferior court, the court will oblige him to answer the 
complaint 

When an attorney has been fraudulently admitted S or convicted (after Striking attorney 
his admission,) of felony or other offence which renders him unfit to be 
continued an attorney ^ or has knowingly suffered his name to be made 
use of by an unqualified person or acted as agent for such person or 
has signed a fictitious name to a demurrer, as and for the signature of a 
barrister or otherwise grossly misbehaved himself*', the court will order 
him to be* struck off the roll. If an attorney practise, after he has been 
convicted of forgery, perjury, subornation of perjury, or common barratry, 
he is liable to be transported *. And where an attorney had been struck 
off the roll of the court of King’s Bench, on the report of the master, for 
misconduct, the court of Common Pleas on motion, supported by an af- 
fidavit of the master’s report, struck him off the roll of the latter court **. 

But, in a subsequent case, the rule for striking him off the roll was refused ; 
the contents of the affidavits, on which the court of King’s Bench acted, 
not having been stated, and there being no proof or allegation, that the 
attorney had been struck off for a misdemeanour *. And striking an at- 
torney off the roll is not always understood to be a perpetual disability ; 
for the court have in some instances permitted him to be restored, con- 
sidering the punishment in the light of a suspension only'". 

An attorney may also be struck off the roll at his own instance, as for At his own in- 
thc purpose of being called to the bar ", &c. ; and if he be afterwards dc- 
sirous of being restored, he must, if called to the bar, first apply to the 
inn of court where he was called, to be disbarred ° : But an attorney 
cannot be struck off the roll at his own instance, though he has never 
practised, without an affidavit that no proceedings arc pending against 
himP. The mode of re-admitting an attorney, who has been struck off the Rc-admitting. 
roll at his own instance, is pretty much the same with that of re-admitting 
him, when he has not taken out his certificate, which has been already 
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trdited of ^ In general^ he must satisfy the court that he ouglit to 
restored ^ ; and, on one occasion S they required the like notice to 
stuck up, and entered at the judges* chambers, as upon an original ad- 
mission : The court will also make him consent to take no advantage of 
his privilege, in any action then depending^. But the statute 37 Geo- 
Ill. c. 90. § 31. being confined to attornies who have neglected to take 
out their certificates, does not apply to those who have been struck ofiT the 
roll at their own instance ; and of course the latter may be re-admitted> 
without paying any fine or arrears of duty 

» AnJte, 79. B. Ante, 79. 

** Ex parte SanibridgCt T. ?6 Geo. III. Doug. 1 1 4. Barnes, 42. 

K. B. and see 1 Chit. Rep. 692. * 2 Barn. & Aid. 315. (a). 

* Ex parte Vauglum, E. 45 Geo. 111. K. 
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CHAP. IV. 


Qf the Means of commencing persotud Actions, in the 
King’s Bench, Common Pleas, and Exchequer ; aiul 
the Prosecution and Defence ^ tlwm in Person, 
or by Attorney : atid cf Paupers, atid Infants. 


The means of commencing personal actions^ in the court of King’s 
Bench, conformable to its jurisdiction % arc— 


Personal ac- 
tions, how com- 
nicnccil, in K. D. 


I. By Original Writ ; 

1. Against common Persons. 

2. Against Petrs of the Realm, and Members of the House of 

Commons. 

3. Against Corporations, and Ilunilrcdors* 

II. By Bill of Middlesex, or Latitat. 

III. By Attachment of Privilege, at the suit of AttornieSf'Aivd I?/- 

ficcrs of the Court. 

IV. By Bill; 

1. Against Members of the House of Commons. 

2. Against Attornies, and Officers of the Court. 

3. Against Prisoners, in custody of the IMarshal, or Sheriff, &:c. 


In the Common Pleas, the means of commencing personal actions, arc In C. P. 
first, by original writ, issuing out of Chancery ; which is either a special * 
original, adapted to the nature of the action, or a common original, in 
trespass quare clausum fregit : The former, though it may be had in any 
case, is only necessary in the first instance against peers^ corporations, and 
hundredors ; the latter, not requiring personal service, is sometimes used, 
when the defendant keeps out of the way, so that he cannot be arrested, 
or personally served with process: Secondly, by capias quare clausum 
fregit, founded on a supposed original, which is the common mode of com- 
mencing actions in this court, and answers to the biU of Middlesex or /a- 
iitat in the King’s Bench : Thirdly, by attachment of privilege, at the 
suit of attornies and officers of the court : Fourthly, by bill, which is two- 
fold ; first, against attornies and officers ; and secondly, against members of 
the house of commons ^ It has been said, that if a man be in the Fleet, 
a plaintiff may have a bill of debt against him, in the same manner as, in 

* Ante, 37. see the case of Dawkins v. Bunidge, id* ibid* 

^ 2 Ld. Raym. 1442. per Strange, arg* and 2 Str. 734. S. C. Ante, 38. 
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In Excheguer. 


In inferior 
court. 


Appcnranco, in 
jx.*r.soii, or by at- 
torney. 


OF THE PROSECVTIOM, &C. IN PERSON, 

the King’s Bcnch^ against a man in custody of the marshal^; though 
Fiizherbert adds, that it was not usual. In practice^ actions against pri- 
soners in custody of the warden of the Fleet, are commenced in the same 
manner as those against other persons, by original writ. 

Ill the Exchequer, tlic means of commencing personal actions are first, 
by venire facias ad respondendum^, which is in nature of an original writ; 
and was the process used at common law, against persons having privilege 
of parliament ^ : Secondly, by suhpana ad respondendum which is a pro- 
cess directed to the defendant, analogous to the subpania in Chancery, or 
on the equity side of the Exchequer: Thirdly, by quo mmus capias^, 
which answers to the bill of Middlesex or latitat in the King’s Bench, and 
capias quare clausum fregit in the Common Pleas : Fourthly, by venire 
facias^, or capias of privilege^, at the suit of attornies and officers of the 
court: And lastly, by bill, which is three-fold; first, against attornies and 
officers ^ ; secondly, against members of the house of commons ^ on the sta- 
tute 12 & 13 W. III. c. 3. § 2.; and thirdly, against prisoners'^, in cus- 
tody of tlic slicriff, &c. or warden of the Fleet *. In an inferior court, it is 
no ground of error, upon a judgment after verdict, that the plaint was 
levied before the cause of action accrued ^ : But it seems that a custom to 
issue a summons and attachment at the same time, is bad in law 

In the prosecution and defence of personal actions, the parties must 
appear in person, or by attorney; or, in case of infancy, hy prochein amy, 
or guardian. 

At common law, the plaintiff and defendant must, in general, have ap- 
peared in person; and could not have appeared by attorney, without the 
king’s special warrant, by writ or letters patent But a eorporation 
aggregate, not being capable of a personal appearance, could only have 
appeared by attorney, appointed under their common seal i*. And now, by 
tlic statute of Westm. 2. (13 Edw. I.) c. 10. a general liberty is given to 
the parties, of appearing by attorney % Yet there arc certain persons, such 


« Fitz. Abr. tit. Ml, 18. 3 H. 6. 26. and 
see 3 Bus. & rul. 12. (a). 

Append. Chap. VIII. § 76. &c. 

* Man. Ex. Pr. 32. 

^ Append. Cliai). VIII. § 93, Stc. 

® Jd. § 110, 11. And, for the entry of a 
yuo minus, with tlie sheriff’s return of non 
cst invetUus, and award of aUas, see id. § 112. 

^ Append. Chap. XIV. § 15. 

« Jd, § 16. 

Id. § 29, SO. 

* Post, Chap. VI. and see Man. Ex. Pr. 
Chap. V. 

k Append. Chap. XV. § 23, 4. 

> See further, as to the means of com- 
mencing personal actions in the Exchequer, 
Steph. PL 53, 4. 59, 60. 

^ 3 Bam. & Aid. 605. but see Doug. 61. 

“ 3 Barn. & Cres. 772. 5 Dowl. & RyL 


719. S. C. 

" Co. Lit. 128. a. 2 Inst. 249. 378. F. 
N. B. 2.5. 1 Mod. 244. 2 Mod. 83. S. C. 
and sec Steph. PI. Append, ix, x. 

^ Bro. Abr. tit. Corjxnratioti, 28. Co. Lit 
66. 6. Com. Dig. tit Pleader, 2 B. 2. But 
see the Mayor of The ford's case, 1 Salk. 192. 
wherein it w'as laid down by Holt, Cb. J. 
that though a corporation cannot do an act 
in pais, without their common seal, yet th^ 
may do an act upon record ; and that is the 
case of the city of London, every year, who 
make an attorn^ by warrant of attorney in 
the King’s Bench, without either sealing or 
signing : the reason is, because they are 
estopped by the record, to say it is not their 
act. And sec Man. Ex. Pr. S. 

’ Gilb. C. P. 32, 3. 2 lust. 376. F. N. B. 
25. Jnte,00, 



OR BY ATTORNEY. 


93 


as fme coverts\ and idiots^, who, for want of legal discretion, are inca-i 
pable of appointing an attorney; and must therefore appear in person: 
And any one else, if he think proper, may still appear and prosecute or 
defend his suit, in the same manner ^ ; which is usually done by attomies 
and prisoners. A plaintiff may sue, in the Common Pleas, upon a penal 
statute, in his own name, without an atiomty; and putting ^^plaintiff's 
attorney” after his name, in the notice on the process, is no irregularity^ 
being only in compliance with the 5 Geo. II. c. 27* § 4**. 

Attornies were anciently appointed in court, when actually present ® ; 
but they are now usually appointed out of court, by warrant of attorney 
which should regularly be in writing; but an authority by parol is said to 
be sufficient to support a judgment 8 ; and even if an attorney appear Avitli- 
out warrant, it is a good appearance as to the court, though he is liable to 
an action \ So, after an order of nisi prius had been made to refer a cause 
to arbitration, with the consent of the defendant’s counsel and attorney, 
the court of Common Pleas would not set it aside, on an affidavit by the 
defendant, expressly denying liis authority to refer *. And where an au- 
thority was given to an attorney, to protect the defendant from arrests, and 
before it was countermanded, the attorney gave an undertaking to put in 
bail for the defendant, the court would not set aside the proceedings, on 
behalf of the latter, although he disclaimed the authority of the attorney K 
It seems however, that when an action is brought by an attorney, without 
proper authority, the court will set aside the proceedings ; for otlieru'ise 
the defendant might be twice charged K And where an attorney appears 
without warrant, the court will set aside a judgment entered against the 
defendant, if the attorney be not responsible ; for otherwise the defendant 
could have no remedy against him 

The warrant of attorney continues in force until the judgment, and for 
a year and a day afterwards, in order to have execution, &c. " unless it be 
sooner countermanded by the act of the principal, or determined by the 
death of the attorney. And a defendant, having appeared to the action by 
one attorney, cannot, in the same cause, make any application to the court 
by another, without having obtained an order for changing his attorney ^ 
But a warrant of attorney for the plaintiff, in the action against the prin- 


* 3 Taunt. 261, 

^ Co. Lit 130.6. 2 lust 390. F. N. B. 27. 
but see 2 Wbis. Saund. 5 £d. 335. where an 
idiot appeared by her friendt and assigned for 
error, that being an idiot, she had previously 
appeared and defended the action by attorney: 
And note, in Co. Lit 135. 6. it is sud, that 
the suit idiots, &c. must be in their name, 
but shall be followed by others. Lunatks, it 
is said, if under age^ must appear by guar- 
dian ; if of full age^ hy attorn^. 4 Co. 124. 
6. and see Bae. Abr. tit Idiots and LunaticSf 
G. 2 Wms. Saund. 5 Ed. 833. (4.) 

® Say. Rep. 217. 


2 H. Blac. 600. 

« 1 Wils. 39. 

f Steph. Pt. 32. Append. Chap. IV. § 1, 2. 
B 2 Keb. 199. 1 Lil. Pr. 134. 137. 

1 Keb. 89. 

* 3 Taunt 486. and see 1 Salk. 86. 1 
Chit Rep. 142. 

^ 1 Chit Rep. 193. 

> 1 Durnf. & East, 62. 1 Chit Rq>. 191. 

1 Salk. 88. 6 Mod. 16. S. C. 

" 2 Inst. 378. Gilb. Exec. 92, 3. Run. 
Eject. 2 Ed. 428. 2 Bos. & Pul. 357. (6). 
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cipal, cannot extend to a scire facias against the bail*, or to revive the 
judgment but there must be a new warrant of attorney; because this is 
a new cause,, and didl'rent record. And^ as a scire facias is a new action^ 
it may be sued out by a new attorney, without leave of the court for chang- 
ing the attorney, or giving notice that the old attorney is changed So, 
the defendant in the original action need not obtain a judge’s order to 
change his former attorney, upon bringing a writ of error And the 
plaintiff, in the Common Pleas, may sue out execution by a different attor- 
ney from the attorney in the cause, without obtaining an order of court 
for changing the attorney 

Countermand- When an attorney, having been retained to defend a cause, has under- 
taken to appear, the defendant is not allowed to countermand the appear- 

Changing at- ance, after his retainer But, after appearance, he may change his at- 

tornty. tomcy by rule of court, or order of a judge, on payment of what is due 

to him 8, For this purpose, a summons should be taken out, and judge’s 
order obtained thereon ; a copy of which order should be served on the 
opposite attorney : and it is not necessary, on changing an attorney, to file 
a*ncw warrant*. When an attorney is thus changed, the attorney newly 
coming in is bound to take notice at his peril, of the rules to which the 
former attorney was liable ^ : And till an order is obtained, the opposite 
party and his attorney are justified in considering the former attorney as 
being still employed ; and arc not bound to take notice of any proceedings 
in the name of another attorney : Therefore, payment to the plaintiff’s 
late attorney, changed without leave of the court, has been held to be 
good * : and notice of justifying bail or a plea put in ", by a new attor- 
ney, without any order for changing the attorney in the cause, is irregular; 
and the plaintiff is not bound to accept such notice or plea. But the 
sheriff or hjs bail may put in and justify bail above, by their own attor- 
ney ®. And where the defendant is a prisoner, notice of justification may 
be given by a new attorney, without an order for changing the attorney 
before employed »*. So, where a plea had been put in by a now attorney, 
without any order for changing the attorney, it was holden by the court 
of Common Pleas, that the plaintiff waived the irregularity, by taking the 
plea out of the office, and keeping it % And a party called upon to shew 
cause, may oppose the rule in person, after an order has been obtained 


1 Salk. 80. 9 Salk. COS. 2 Ld. Haym. 
1252, 3. S. C. 

Cro. Eliz. 177. 2 Ld. RajTn. 1048. 

* Say. Rep. 218. 

^ 7 Durnf. k East, 337. 

* 2 Bos. k Pul. 357. 

f R. M. 1654. § 10. K. B. R. M. 1654. 
§ 13. C. P. and see 1 Chit. Rep. 193. Antc^ 
93. 

s 1 Lil. P. R. 134. 143. 8 Mod. 306. 12 
Mod. 440. 

** Append. Chap, IV. § 6, 7. 

‘ 1 Taunt. 44. 


k R. M. 1654. § 10. K. B. R. M. 1654. 
§ 13. C. P. 

* 1 Blac. Rep. 8. 

2 Blac. Rep. 1323. Doug. 217. 6 
Taunt. 532. 2 Marsh. 257. S. C. 7 Taunt. 
48. 2 Marsh. 365, 6. S. C. 

° 6 East, 549. but see 13 Ves. i61. 195. 
in Chan. 

° 7 Taunt. 48. 2 Marsh. 365, 6. S. C. 1 
Chit. Rep. 81. 2 Bam. k Aid. 604. 1 Chit. 
Rep. 329. S. C. 

P 1 Chit. Rep. 29J. 

** 2 New Rep. C. P. 509. 
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for changing the attorney, although a copy of it has not been served on the 
opposite party ^ If an attorney die, pending the suit, his warrant is dc- Death of at- 
termined*>; andby stat. 4 Hen. IV. c. 18. the justices shall make another 
in his place : In such case, it is necessary to give notice to the opposite 
party, of the appointment of a new attorney, before any proceedings can 
be taken by him ® ; and if the party who employed him, having notice of 
his death, will not appoint another attorney, his adversary may proceed in 
the action 

At common law, the warrants of attorney might have been filed, and Filing, and cn- 
entcred of record, at any time before judgment ® : but there are several oTaUornc^*^"^* 
acts of parliament requiring it to be done sooner, under severe penalties. 

By the last of these acts it is provided, that the attorney for the plaintiff 
shall file his warrant of attorney, with the proper officer, the same term 
he declares ; and the attorney for the defendant, the same term he ap- 
pears, under the penalties inflicted by former laws.” Upon this act of 
parliament the court of King's Bench made a rule k, that the defendant’s 
‘‘ attorney, at the time of his appearance, shall give the plaintifTs attor- 
ncy, the warrant of attorney for the defendant ; and at the time of d%i 
livering the copy of the declaration, or taking it out of the office, when 
filed, shall pay /oMr pence for the said warrant : which warrant of attor- 
ncy the plaintiff’s attorney shall file, with the officer appointed for filing 
it, at the same time he files, or ought to file, the warrant of attorney 
for the plaintiff : And if the defendant’s attorney refuse to pay the 
same, the plaintiff’s attorney may sign judgment.” Notwithstanding 
these regulations however, it has been determined, that the warrants of 
attorney may be filed, so as to support the proceedings, at any time pen- 
dentc litc, or before final judgment ; though the attorney may be fined, 
for not filing them in due time And the plaintiff, in the King’s Bench, 
cannot now sign judgment, for the defendant’s refusing to pay /onr pence 
for the warrant of attorney, when a copy of the declaration is delivered 
to him ^ 

It was anciently the course of the King’s Bench, to eruer the warrants In K. B. 
of attorney on a particular roll, kept for that purpose ^ : but this course 
was altered in the time of Wright, Ch. J. who caused them to be entered 
on the top of the issue roll as the practice is at this day. In the Com- In C. P. 
mon Pleas, they ore still entered by the clerk of the warrants, on distinct 
rolls which are filed in the bundle of common rolls in that court : And 
it is a rule, that the clerk of the treasury shall not sign or seal any re- 


^ 4/ Taunt. 669. 

1 Lil. P. R. 141. 

^ 1 Taunt. 342. 

1 Lil. P. R, 187. Sly. P. R. 13. 2 Kcb. 

276. 

* 41 Kdw. III. 1. b, but see 1 Wils. 39. 
f 18 Hen. VI. c. 9. 32 Hen. VIII. c. 80. 
§ 2, 3. 18 Eliz. c. 14. § 8. 4 & 5 Ann. c. 
16. § S. 

” R. M. 5 Ann. 2 K. B. and see R. H. 2 


& 8 Jac. II. C. P. 

^ Dyer, 180. 225. Cro. Jac. 277. March, 
121. 8 Mod. 77. 1 Str. 526. 2 Str. 807. 2 
Ld. Raym. 1533, 4. Fitzgib. 191. 1 Wils. 
39. 183. 

* 4 Dumf. & East, 370. 
k 1 Salk. 88. 

1 Id. Urid. R. E. 4 Jac. II. K. B. 

“ Append. Chap. XXX. § 50. 
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oord of nisi prius, unless the same be first signed or stamped bj the 
clerk of the warrants^ or his deputy ; nor shall the exigenter receive any 
pluries capias^ in order to make an exigent or proclamation thereon^ before 
the same is so signed or stamped * And no judgment whateverj (except 
final judgments upon posteas and writs of inquiry^ and nonprosses^) shall 
be signed by any of the prothoiiotaries, unless the stamp of the clerk of 
the warrants be first impressed on the paper^ whereon such judgment is to 
be signed^ whereby it may appear that warrants of attorney are duly filed ^ 
The waru of a warrant of attorney is aided, after verdict^ by the statutes 
of jeofails ^ : and by the statute of 8 Hen. VI. c. 12. § 2. a misprision of 
the clerk in the warrant may be amended, iii affirmance of the judgment 
The warrant of attorney was formerly subject to a stamp duty ® : And 
it was enacted^ by the statute 25 Geo. III. c. 80. § 13. that no attorney 
should sue out any writ or process^ or commence^ prosecute, or defend any 
action, unless he should have delivered to the officer, or his deputy, ap- 
** pointed to sign or issue the first process for the plaintiff, or to enter, file 
** or record the bail or appearance for the defendant, a memorandum or 
minute of his warrant, duly stamped with a five shilling stamp ; con- 
** taining the names of the parties, the court, and the attorney, and where 
<< apracipe was required, (except for an original,) the nature and denomi- 
nation of the process, and the return of it ^ ; which memorandum or 
minute the said officer or his deputy should receive, and forthwith enter 
" or file of record, and sign thereon the day of delivering it.^^ A similar 
memorandum or minute "was required, by the same act, previous to cntc]i:ing 
up judgment on a cognovit actionem, or warrant of attorney e. But the 
stamp duty on warrants of attorney being repealed, by the statute 5 Goo. 
IV. c. 41 . the tiling of a memorandum, or minute of the warrant, seems to 
be no longer necessary. 

Attornies residing in the country frequently employ agents in town, to 
prosecute and defend suits ; on the other hand, attornies in town some- 
times employ agents in the country, to superintend the execution of writs, 
&c. And an attorney employing an agent to do business for his client, is 
primA facie liable to the agent for his bill, although the latter knew the 
business to be done for the client ; but to whom the credit was given, is 
a question for the jury **. When country attornies arc concerned as pr/«- 
cipals, declarations, pleas, and other proceedings should not be delivered 
and carried on in the country, but by the agents in town ^ ; to whom all 


• 11. H. 2 & 8 Jac. II. C. P. 

^ R. M. a Geo. II. C. F. and sec R. T. 
86 Hen. VI. § 4. II. H. 14 & 15 Car, II. 
reg, 8. C. P. 

38 Hen. VIII. 0 . SO. § 1. 18 Eliz. r. 
14. § 1. and sec 1 Wils. 85. 

^ Doug. 114. And see further, as to the 
warrant of attome}', and when it shall be en- 
tered or filed, Com. Dig. tit. JUomeif, B. 
7,8. 

S5 Geo. III. C.80. § 1. 41 Geo. III. c. 
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^ Append. Chap. IV. 5 8 , 4. Post^ Chap. 
XII. 

« Id, § 5. 

k 2 Bam. & Cres. 11. 3 Dowl. & Ryl 
195. S. C. 

* Imp. K. B. 10 Ed. 4G. Imp. C. P. 7 
Ed. 88. 187. and see Barnes, 311. Pr. Reg. 
124. S. C. Cas. Pr. C. P. 94. TOl. 109. 



notioei ill die ^itte dioold lik^i^ lie givi^* And if the agent of the 
plaintiff's attorney-give the agent ifor Che « defendant time to ^pl^^ the 
conatiy attmney cannot sign judgnieit till that time be expired ^ In 
the King^s Bench^ notice of trial or inqyiryf, or a countermand of eon- 
tinoance of notice of inquiry miiflft be given in town ; but a minter- 
mand of notice of trial may be given in the country ^ ' In the Common 
Pleas/it seems that notices of trial and countermands^ and notices of exe- 
cuting writs of inquiry and countermands, may be given either to the at- 
torney in the country, or to the agent in town ; but of those things which 
are to be done only in town, notice must be to the agent : and all 
notices where the party has a known attorney, must be given to that at- 
torney or his agent, and ^ not to the. party himself^. Payment to the at- Payment to at- 
torney is payment to the principal « ; but it is otherwise of payment to 
an agent, employed by the plaintiff's attorney And where the plaintiff’s Retainer by 

attorney was indebted to the plaintiff, in a greater sum than the amount 
of the attorney’s costs in the cause, the court of Common Pleas held, that 
the agent, to whom the plaintiff* s attoriAy was indebted on a general ac- 
count, in a sum greater than the amount of such costs, could not, as * 
against the plaintiff, retain out of the sum recovered by the latter, more 
than the charge for agency in that particular cause 


When the plaintiff is a pauper^ and will swear that he is not worth Jive, Pauper, what, 
pounds, after all his debts are paid, except his wearing apparel, and the Jot admittl^to 
subject mattef of the action \ he may be admitted to sue in formd pan* in^ormd 

peris. But the defendant in a civil action is never allowed to defend it as 
a pauper \ It was formerly a rule that none could be admitted to sue 
in formd puuperis, out of court ; but now, if a plaintiff will make q^- 
davit ^ that he is not worth pounds, he may> upon petition ^ to the 
chief justice, supported (in the King’s Bench,) by counsel's opinion p of 
his cause of action, be admitted out of court ^ ; which admission may be 


Pr. Reg. 280, 81. Barnes, 851. Cos. Fr. C. 
P. 123. S. C. 

* 1 Durnf. & East, 71 1. 3 East, 569. 

^ In the Common Pleas, if an appearance 
be entered in the name of on agent to the 
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S Eost^ 568. 
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C. Imp. K. B. 10 Ed. 46. 

' Barnes, 306. 

*lBlac.Rep.8. 

** Doug. 622^ 4. and see Palcy's law of 
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* I Bing. 20. 7 Moore, 249. O. And 
see 6 Pricey 203. 2 Dowl & RyL 6. accord. 
6 DowL & RyL 384. 

^n.n.S&4,Jac.ll.reg. 1. (a). K. B. 
HuL Cost;, 2 Ed. 222 : but see 1 LiL P. R. 
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1 Hul. Cqsts, 2 Ed. 228, 9. Barnes, S28. 
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‘ Append. Chap. IV. § 9. 
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the phuntiiT to sue ijn formd pauperis, see 
Append. Chap* IV. $ 15. 
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either at the commencement of the suit^ or afterwards pendente liie ^ : and 
upon his being so admitted^ an attorney and counsel shall be assigiwd him, 
pursuant to the statute 11 Hen. VII. c. 12.; and he shall be peiinitted 
to carry on the 2 )roceedings without using stamps ^ ’nr paying fees 

to the officers of the court, unless he obtain a verdict for more than five 
pounds, and then the officers shall be paid their court fees, and for passing 
the record, &c. But the opinion of counsel, or a certificate under his 
hand, that he thinks the party has merits, is necessary, as well as an affi- 
davit that he is not worth pounds, before the court will permit a per- 
son to sue in/ormd pauperis^. It seems, that an action for penalties is 
net within the statute 11 Hen. VII. c. 12^: And if it appear that the. 
plaintifif has no meritorious ^use of action, the court will discharge an 
order, authorizing him to sue in forma pauperis ^ ; though a judge’s order 
for that purpose must be made a rule of court, before the court will enter- 
tain a motion to discharge it^. 

A pauper is not liable to pay costs to the defendant, if he be non-, 
suited, or have a verdict against IKm : for, by the statute 23 Hen. VIII. 
c. 15. S which gives costs to the defendant upon a nonsuit or verdict, it is 
provided that every poor person, being plaintiff in any action of debt, &c. 
who, at the commencement of his suit, shall be admitted, by the dis- 
cretion of the judge or judges where the action is pursued, to have his 
process and counsel of charity, without paying money or fee for the 
same, shall not be compelled to pay any costs by virtue of that statute, 
but shall suffer other punishment, as by the discretion of the justices 
before whom the suit shall depend, shall be thought reasonable.*’ It 
has been said, that if a pauper be nonsuited, he shall pay costs, or be 
whipped'; but this punishment does not appear to have been ever in- 
fiicted K. If the pauper give notice of trial, and do not proceed, or be 
otherwise guilty of improper conduct, the court will order him to be dis- 
paupered ^ ; but until this be done, they will not moke any rule about 
costs K And unless the pauper’s conduct appear to have been vexatious, 
the court will not stay the proceedings in a second action, until the costs 
are paid of a nonsuit in a prior one, for the same cause ^ ; nor, if the pau- 
per should succeed in the second action, will they deduct the costs of the 
first, out of those recovered in the second*. In a second ejectment by a 


* Say. Costs, 90. S Wils. 24. and see 
Com. Dig. tit. FormA Pauperis, M*Clel. 
& Y. 282. 

^ Sut. 5 W. & M. c. 21. § M, &c. and 
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f 1 Sid. 261. 2 Salk. 50G. 7 Mod. 114. 
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^ 2 Lil. Pr. 6SS. 2 Snlk.506. 1 Str. 420. 
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40. 6 East, 605. 2 Smith R. 076. S. C. 
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Durnf. & East, 51 1. 
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pauper^ tbp court refused to grant a rule for staying the proceedings> until 
the cotftis were paid of a prior ejectment for the same cause*; but it was 
admitted^ that he would not in 8uch*8econd action be allowed to sue in 
Jbrma patipeiis^ And where an order was made pendente lite, admitting 
the plaintiff to prosecute his action in formd pauperis, and an application 
by the defendant for security for> and taxation of the costs previously in- 
curred, was not made till nearly two years aftenvards ; the court of Ex- 
chequer refused the application, and allowed a retrospective operation to 
the orders If a pauper be admitted to defend a suit in Chancery, in 
formd pauperis, his solicitor can only recover of him money actually paid 
out of pocket, for the defence of the suit^. And though a pauper be not 
liable to pay costs, yet he is entitled to receive them from his adversary 


An infant, or person under the age of twenty one years, not being ca- Infant must sue 
pablc of appointing an attorney, must sue by his prochein amy or gwer- qJ 
dian^, unless where he sues as co-executor with others, in which case it is 
holden, that the executors of full age may appoint an attorney for them- 
selves and the infant, as they make together but one representative^. 

And hence, he cannot be an informer upon a penal statute for, by the 
18 Eliz. c. 5. § 1. every informer upon a penal statute must exhibit his 
suit in proper person, and pursue the same only by himself or his attor- 
** ney.” An infant defendant must in all cases appear and defend by Defend by guar- 
guardian, even where he is sued as co-executor mth others**: And com- ‘^**'"* 
mon bail cannot be filed for him under the statute, though he be sued 
jointly with other defendants *. If he appear by attorney, it is error ^ ; 
though if an infant jo/omf 2 ^ appear by attorney, it is cured by the statutes 
of jeofails*. It also seems, that in an action against baron and feme, the 
feme being under age, she ought to appear by guardian"*. 

To constitute a procliein amy or guardian, the person intended, who is Mode of ap- 
usually some near relation, should come with the infant, before a judge at 
his chambers; or else a petition^ should be presented to the judge, on be- g'wrdian. 


* Goodiitle v. H. 29 Geo. III. K. 
B. and sea 2 Str. 1121. 

*»M‘Clel.& Y.282. 

M Car. & F. 5Sd. 

* 1 Bos. & Pul 39. 

* Co. Lit 1S5. b. 9 Inst 261. 300. F. N. 
B. 27. 2 Wms. Saund. 5 Ed. 117./. (1). 

* 2 Wms. Saund. 5 Ed. 212, IS. (6). But 
see Com. Dig, tit Pleader^ 2 C. I. where it is 
said, that if several sue jointly, and some are 
within age, and some of full age, and all ap- 
pear by attorney, it is no error ; for those 
of full age may make an attorney for all. 


The authorities cited, liowcver, do not sup- 
port this doctrine. 

* Say. Rep. 51. 

2 Stir. 784-. 

* Minster others, T. 28 Goo. 
III. K. B. 

* 8 Co. 68. b. 9 Co. SO. b. 2 Wms. 
Saund. 5 Ed. 212. (4, 5.) Barnes, 413. 418. • 
2 Wlis. 60. 

1 21 Jac. I. c. 13. 4 & 6 Ann. c. 16. 

"* 1 D’Anv. Abr. 602. 

" Append. Chap. IV. § 11, I?. 

11 2 
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half of the infant^ stating the nature of the action^ and^ if for the defend* 
ant« that he is advised and believes he has a good defence thereto ; and 
praying, in respect of his infancy, that the person intended may be assigned 
him, as his prochein amy or guardian, to prosecute or defend the action. 
This petition should be accompanied with an agreement \ signifying the 
assent of the intended prochein amy or guardian, and an affidavit^, made 
by some third person, that the petition and agreement were duly signed. 
On being applied to in either of these ways, the judge will grant hhJifU^: 
upon which a rule or order should be drawn up, with the clerk of the 
rules, in the K^dg's Bench, for the admission of the prochein amy or guar-* 
dian^. In the Common Pleas, the order for the admission is made by the 
judge, and entered by the prothonotaries on their remembrance roll : which 
admission is either special, fb prosecute or defend a particular action, or 
general, to prosecute or defend all actions whatsoever^; though it is said, 
that, by the practice of the King’s Bench, a special admission of a guar^ 
dian, to appear in one cause, will serve for others^. The infant’s father 
is usually appointed his prochein amy: but where the fiitlier, being a ne- 
cessary witness for the infant, cannot be appointed, the court of King’s 
Bench, on motion, will appoint some other person, with the father’s con- 
sent 

The rule or order for the admission of a prochein amy, should be ob- 
tained before declaration, and a copy thereof annexed to it ; or the defend- 
ant is not compellable to plead and tbe attorney for the plaintiff, if re- 
quired, must give notice to the defendant’s attorney, of the place of a]^e 
of the procAezn amy^. In like manner, the rule or order for the admis- 
sion of a guardian should be obtained before plea, and a copy of it annexed 
thereto ; for if an infant defendant appear by attorney, though it be in 
consequence of common process, with a notice requiring him to appear in 
that manner, the plaintiff may obtain an order for striking out the appear- 
ance, and that the defendant appear by guardian within a certain time, 
being usually /our or jixdays; or, in default thereof, that the plaintiff 
may be at liberty to name a guardian, to appear and defend for him^: 
And a similar order may be obtained, where the defendant neglects to 
appear at all^ If a prochein amy or guardian be changed, pending an 
action, the fact ought to be stated by an entry on the record”". 

An infant plaintiff cannot be compelled to give security for costs, on 
the ground of the insolvency of Im prochein amy^: anA' the latter alone is 
liable to the payment of costs and if he refuse to pay them on demand. 


* Append. Chap. IV. § 13. 

Id. § 14. 

« Id. 5 16. 

/d 5 17, 19. ^ 

* 1 Str. S04. Append. Chap, IV. § 19. 
' 1 Str. S05. 

* 1 DowL & Ryl. 13. 

Sty. P. R. 964. 


i 1 Wils. 246. 

^ Barnes, 413. 418. 7 Taunt. 488. 1 
Moore, 250. S. C. and see 2 Chit. Rep. 22. 
(a). 3 Bing. 609. 

12 Str. 1076. 2 Vril8.d0. 

« 4 Taunt. 766. 

" 1 Marsh. 4. and see 2 Chit. Rep. 359. 
Cro. Bliz. S3. 1 Str. 548. 2 Str. 708. 
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he may be proceeded against by attachments Yet, where an in&nt plain- 
tiff was taken in execution for costs, the court refused to discharge him 
on motions And it has been adjudged, that costs are payable by an in- 
fant drftndant^. 


And the jnvehein amy is jmrnd /ick liable to 
the plaintiff's attorney for ms costst as well 
as to the defendant. 2 Ksp. Uejt. 473. 

* Cas. Pr. C. P. 38. Willcs, 100. Barnes, 


188. Pr. Reg. 108. S. C. 

^ 8 Str. 1817. 13 East, 6. and see Barnes^ 
183. I Bos. & Pul. 480. 

' Dyer, 101. I Bulst. 189. 8 Str. 1817. 
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CHAP. V.i 


Of the Original Writ ; and Process thereon, previous to 
the Capias^ in the King’s Bench and Common Pleas. 


Original writ, 
what, and when 
it lies, in K. 13. 


When ncccs- 
aai^. 


Benefit of pro- 
ceeding 


jA.N original writ is a mandatory letter from the king in Chancery, 
scaled with his great seal*; and, in the King’s Bench, may be the means 
of commencing all personal actions, against every person not being4n at* 
tomey or officer of the court, or a prisoner in the actual custody of the 
marshal. Formerly indeed, it was not usual to jgroceed in the King's 
Bench, by original writ, in debt, detinue, or other action of a mere civil 
nature ^ : but the modern practice is different ^ ; and, in Lord Mansjield's 
time, where the defendant pleaded to the jurisdiction, in an action of debt 
commenced by original writ, the court gave judgment on demurrer for the 
plaintiff ; and declared, that if such a plea should come before them again, 
they would inquire by whom it was signed On the other hand, an 
original writ seems to have been formerly the only way of proceeding 
against peers, and members of the house of commons ® ; as it is still, against 
the former and also against corporations, or kundredors «, on t^ statute 
7 Si 8 Geo. IV. c. 31 ; or where, by reason of the dcfcndaitt's being 
abroad, or keeping out of the way, he cannot be arrested or served with 
process. 

Another benefit attending this mode of proceeding in the King's Bench 
is, that after judgment in an action by original, a writ of error will not lie 
in the Exchequer chamber, where it is often brou^t for the mere purpose 
of delay, but only in Parliament \ The reason is, that at common law, 
no writ of error lay, except in Parliament, from the judgment of this 
court ; and the statute ^ which gave a writ of error in the Exchequer 
chamber, only extends to such actions as are Jirst commenced in the King's 
Bench ; therefore, though a writ of error will lie in the Exchequer cham- 
ber, on a judgment by bill, which originates in the Bang’s Bench, yet it 
is otherwise where the judgment is upon an original writ, which issues 
out of Chancery, where the action in that case is first commenced^. 


* Finch, L. 837, 3 Blac. Coin. 273. 
Steph. P/. 5. 

*> 4 Inst. 76. Tiye, 65. 77. and see Lord 
JHale's Treatise, in 1 Harg. Law tracts, j|60. 
362.364. 2 Blac. Rep. 850. 3 Blac. Com. 
42. 

^ Cos. temp. Hardw. 317. 

^ See also the statute 13 Car, 11. slat. 2. 
c. 2. § 6. which speaks of actions of debt^ 


&c. depending by original writ in the King's 
Bench, as well as in the Common Fleas. 

« Trye, 9. IS. Lil. Ent. 21. 2 H. Blac. 
267. 299. 

^ 3 Maule & Sd. 88. 

2 Tiye, 11. Barnes, 415. 

1 Sid. 424. Tiye, 6. 2 H. Blac. 304. 

> 27 EUz. c. 8. 

2 Run. Eject. 205, 6. Gilb. K. B. 319. 
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But, in order to save the great and unnecessary cxpence of suing forth 
special writs in small and trifling suits, it was enacted by the statute 5 
Geo. II. c. 27* § 5. that no special writ or process should be issued but 
'' of any superior court, where the cause of action should not amount to the 
sum of ten pounds or upwttrds And, by the statute 7 & 8 Geo. IV. 
c. 71 where the cause- of action in any court shall not amount to the 
sum of twenty pounds, exclusive of any costs, charges and cxpeiiccs, 
that may have been incurred, recovered or become chargeable, in or 
about the suing for or recovering the same, or any part thereof, no 
special writ or writs, nor any process specially tlierei^' expressing the 
cause or causes of action, shall be sued forth or issued from any 
‘‘ court, in order to compel any person or persons to appear thereon in 
such court ; and all proceedings and judgments that shall be had on 
any such writ or process, sliall be, and arc thereby declared to be void 
and of no effect : ** But a bailable writ is not necessarily a special writ, 
within the meaning of the aliove statutes^. It is also a rule of the court 
of King's Bench that in all actions in which the plaintiff shall pro- 
ceed against the defendant by special original writ, and shall recover less 
than the sum of Jifly pounds, he shall not, on taxing costs, be allowed any 
more or other costs, than he would have been entitled to, in case he had 
proceeded by hill; except in such actions, in which he could not proceed 
by bill, or in which any defendant shall be actually outlawed." But the 
costs of a special original were allowed, in an ^ction brought on a bond, 
the penalty of which was more than Jifty })ound8, though the sum found 
due was only twenty pounds ^ 

Original writs are calculated for the convmencement or removal of 
actions And they arc either de enrsu, or magistralia y : the former 
were framed in the king's court, before the division of it by magna charta^, 
and arc to be found in the register of original writs * ; the latter were 
made out by the masters in chancery, pursuant to the statute of Westm. 
2. (13 Edw I.) c. 24. by whieli it is enacted, that whenever it shall hap- 
** pen in Chancery, that in one case a writ is found, and not in a similar 
** case, falling under the same law, and requiring the like remedy, the 
** clerks of the Chancery shall agree in making a writ, or refer the plain- 
" tiffs to the next parliament.'* Of the register of original writs, uppn 
which Fitzherbert's natnra hrevium is a comment, it has been said \ that 
every man who is%]jured will be sure to find in it a method of relief, ex- 
actly adapted to his own case, described in the compass of a few lines, 
and yet without the omission of any material circumstance. So that the 
wise and equitable provision of the statute Westm. 2. for framing new 
writs when ivantcd, is almost rendered useless by the very great perfection 
* 3 Bur. 1484. « Gilb. K. B. 812. 1 Inst. 64. b. 73. b. 

»* § 1. and see stat. 61 Geo. Ill, c. 124. J 2 Itost. 407. 670. 7 Co. 4. a. 8 Co. 48, 9. 
1. continued by 67 Geo. III. c. 101. Chap. 11. 

® 1 Barn. & Aid. 393. » 1 InsU 16. b. 64. b. 73. b. Gilb. C. P. 

^ n. M. 23 Geo. Ill, K. B. 4, 6. 3 Blac. Com. 188. 

^ Chit. Rep. 148. k S Blac. Com. 183, 4. 

' Trye, 1. 12. 03. 
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PrmeijMf, and si 

iefecentsecu- 

rum. 


Form of. 


In C. P. Bpecialf 
or common. 


By whom, when, 
and how issued. 


of the ancient fimns. And indeed^ says the learned Commentator * ** 9 I 
know not whether it is a greater credit to oar laws^ to have such a pro- 
vision contained in then^ or not to have occasion^ or at least very rarely^ to 
use it." 

In actions of account, covenant, debt, annu^, and detinue, the original 
writ is called a jirascipe^ ; by which the defendant has an opftoa given 
him^ either to do what he is required^ or shew cause to the contrary : but 
in assumpsit, and actions for wrongs^ it is called a pone, or si te fecerit se- 
ctirum^; by which the' defendant is peremptorily required to shew cause 
in the first instSnjce. In point of form, the original writ is special or 
general, nominatum vet innominatum^ : The former contains the time, 
place, and other circumstances of the demand, very particularly ; the lat- 
ter, only a general complaint, without expressing the particulars, as the 
writ of trespass quare clausum fregit, &c. 

In the Common Pleas, we have seen ^ an original writ is either a spo 
cial original, adapted to the nature of the action, or a common original in 
trespass quare clausum fregit ^ ; and there is a rule in that court that 

no attorney shall deliver or receive any declaration, without an original, 
proper to tlic cause of action, being first sued forth to warrant the same : " 
which rule is now disused. A special original however is, in that court, 
seldom issued in the first instance, except in cases where it is absolutely 
necessary, as in proceeding against peers, corporations, and hundredors, 
who are not subject to apapias; but the usual mode of commencing ac- 
tions in this court, is by issuing out a writ of capias quare clausum fregit, 
which is founded on a supposed original, and answers to the bill df ATid- 
dlesex or latitat in the King’s Bench Before the statute 19 Hen. VI 1. 
c. 9. a practice had been introduced, of commencing an action in the 
Common Pleas, by bringing an original writ of trespass quare clausum 
fregit, for breaking the plaintiff’s close, vf e/ which, by the old 
common law, subjected the defendant’s person to be arrested by writ of 
capias ; and then afterwards, by connivance of the court, the plaintiff 
might proceed to prosecute for any other less forcible injury K This 
practice appears to have been formerly discountenanced by the court ^ ; 
but was afterwards revived, and may still in strictness be resorted to, 
in cases where the defendant keeps out of the way, so that he cannot be 
arrested upon, or served with process against his person. 

The original writ ^ is issued by the cursitor, who is so called from the 
writs dc cursu ; and where no capias lies, as against peers or members of 
the house of commons, or against corporations, or hundredors on the sta- 


* S Blac. Com. 184. and see 1 Madd. 
Chan. 5, &c. as to the Chancellor's common 
law authority, in ordering original writs to 
be made out by the cursitors. 

** Append. Chap. V. § S. 4. 

JU. % 10. and see Finch, L. 857. 

« 1 Bac. Abr. 89. GUb. C. F. 

* Ante, 91. 


* Append. Chap. V. § 18. 

* R. M. SO Car. II. C. P. and see R. T. 
1649. C. P. 

> AnU, 91. 

> S Blac. Com. 881. 

k R. H. 8 Cor. I. 5 1. C. P. 

' Append. Chap. V. § 12. 
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tiite 7^8 IV. c. 31. it is neoessarilj the first proceeding in the cause* 

And where a capias lies, but the defendant absconds or keeps out of 
the way, so that he cannot be arrested or served with process against his 
person, it is usual to sue out an original writ, in order to proceed to out’* 
iatvrp. But in all other cases, the practice is for the plaintiff's attorney 
to make out a pracipe * for an original writ, and deliver it to the placer, 
who thereupon issues the capias in the first instance, keeping the praecipe 
as instructions for the original, which is not in &ct issued, unless it be« 
come necessary, in consequence of a writ of error after a judgment by de- 
fault K There being no cursiior for, an original writ cannot be issued In county pala- 
into a county palatine ; but when the cause of action, being of a tranutory 
nature, arises therein, an original writ may be issued into another county ; 
and the defendant, if he reside in a county palatine, may be brought into 
court On a testatum capias; and if he afterwards move to change the ve- 
nue into the county palatine, the court will make him undertake not to 
assign for error the want of an original It is also a rule, in the Com- 
mon Pleas, that when a judge's order is granted for time to plead, in an 
action laid in a county palatine, the defendant shall be bound not to assign 
the want of an original as error On suing out the original writ or ca- Fine on. 
puts, where the plaintiff's demand exceeds forty pounds, a, fine is payable 
to the king, by way of composition for the liberty of suing in his court ® ; 
which fine is estimated according to the amount of the demand, being six 
shillings and eight pence for every hundred marks, or ten shillings for 
every hundred pounds The original writ should be directed to the Direction of, 

sheriff, or sheriffs, of the county where the action is brought, and intended 
to be tried ; and it should be tested or witnessed in the king’s name, at 
Westminster, or wherever else the Chancery is holden k ; and as that court 
is supposed to be always open, it may be tested in vacation, as well as 
in term-time ^ : but a private seal is frequently necessary for passing it in 
vacation. 

The terms are those times or seasons of the year, which are set apart for Terms, 
the dispatch of business, in the superior courts of common law. The his- History of. 
tory of these terms is given by Sir Henry Spelman who has clearly and 
learnedly shewn, that they were gradually formed from the canonical con- 
stitutions of the church ; being indeed no other than those leisure seasons 
of the year, which were not occupied by the great festivals or fasts, or 
which were not liable to the general avocations of rural business. Tliere What. 

^ Append. Chap. V. § 1. S. 9. 11. also payable to the king, on every writ of 

** And sec further, as to the pradpe for an rccordari, pmSf accedai ad curiam, (except of 

original writ, 1 Chit. PL 4 Ed. 220, Steph. cattle and chattels,) attaint, conspiracy, false 

PL 26, 7. judgment, and dedimus jiotestatem. Same 

M ScL Pr. 2 £d. 251. Marsden v. PeO, rule, (a). 

H. 28 Geo. III. C. P. Imp. C P. 7 Ed. * Finch, L. 237. 3 Blac. Com. 274. 

218. 1 Taunt. 120. 13 Price, 62. « Trye, 69, 60, Sty. Rep. 402. 3 Keb. 

^ 7 Moore, 311, 12. 214. And see further, as to the teste of ori- 

* Gilb, C. P. 7. ginal writ8,l'Madd. Chan. 16. 

f Tiye^ 68, 9. R. H. 6 W. & M. K. B. * Jan. Ang. 1. 2. § 9. and see 3 Blac. 

Append. Chap. V. 5 13. A fee of 6j. 2d, is Com. 276. 
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are tehna in the year; which arc called^ from some festiral car saint's 
day prededin^ their commenceinent^ the terms of Saint of 

of the Holy Trinity^ and of Saint Michael. Hilary term begins on the 
octave of Saint Hilary^ or the eighth day indusive after the feast day of 
that saints which falling on the I3th of January^ the octave therefore, or 
first day of Hilary term is the 20th of January; and it ends on the 12th 
of February following, unless it happen on a Sunday, and then on the 13th 
of February*. 'Emier term begins in fifteen days of Easter, being the 
Sunday fortnight after that festival ; and ends on Monday before Whit- 
sunday. Trinity term, which was abridged*by the statute 32 Hen. VIII. 
c. 21. begins on the morrow of tlic Holy Trinity, being the Monday next 
after Trinity Sunday; and ends on the Wednesday three weeks after, 
unless it happen on the 24th of June, and then on the day following. 
Michaelmas term, which was abridged by the statute 16 Car. I. c. 6., and 
still further by the 24 Geo. II. c. 48., begins (five weeks after Michaelmas 
day,) on the morrow of All Souls, being the 3d of November, and ends on 
the 28th of November following, if not a Sunday, otherwise on the 29th. 
Of these terms it may be observed, that Michaelmas and Hilary arc Jixed 
terms, and invariably begin on the same day of the year ; but Easter and 
Trinity terms are 'moveable, their commencement being regulated by the 

Issuable. feast of Easter; After Hilary and Trinity terms, the judges go their ezr- 
emts, for the trial of causes wherein issues have been previously joined ; 
and hence they are called issuable terms. 

Return days in. In each of these terms, there are stated days, called general or common 
return days ; of these there are four in each term, except Easter, which 
has five. In Hilary term, the general or common return days are, in eight 
days of Saint Hilary, in fifteen days of Saint Hilary, on the morrow of 
the Purification, and in eight days of the Purification. In Easter term, 
they are in fifteen days of Easter, in three weeks after Easter, in one 
month after Easter, in five weeks from Easter day, and on the morrow of 
the Ascension. In Trinity term, they arc on the morrow of the Holy 
Trinity, in eight days of the Holy Trinity, in fifteen days of the Holy 
Trinity, and in Uiree weeks after the Holy Trinity. And in Michaelmas 
term, they arc on the morrow of All Souls, on the morrow of St. Martin, 
in eight days of St. Martin, and in fifteen days of St. Martin \ Some of 
those return days happen on a Sunday; and anciently, when writs were 
formed, courts of justice did actually sit on that day ; but that practice 
having been long disused, it is now holdcn, that an appearance cannot be 
entered, nor any judicial act done, or supposed to be done, by the court, 
till the Monday^. 

* In HUaiytenat the Srst day of full term Exebeq. Append. 2. 
is the 2Sd of January^ if not Sunday ; and ^ For a Table of the Terms and Jdelums, 
if Sundayt the next day after : and this term see Append. Chap. V. § S2. 

always begins that day eight weeks, on which ‘ Regist. 19. W. Jon. 15G. 2 Salk. 627. 
IHchadmas term ended, and eaads fourteen 6 Mod. 250. 3 Bur. 1596. 1 Blac. Rep. 

we^s after Mtchadmas term began. Man. 496. 526. S. d. 
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On one or other of these retiun doys» oU arigmal writs^ and process Original writs 
thereon, must be made returnable ; in the KLing's Beneh^ Mounque, &c. * **"• 

or wheresoever the king shall then be in England’^, Wf in the Common 
Pleas, before the king's justices at fVesttninster. The first general return Essoin day. 
day of the term is usually called the essoin day of that term; and for- 
merly, when essoins were allowed in personal actions, if the defendant did 
not appear, or cast an essoin on that day, the plaintiff, on the next day, 
might have entered an exception, and obtained an order that his essoin 
should not be received ^ ; and from this exception, so taken and entered. Day of excep- 
the second day after the return of the writ was colled the day qf excepimu 
The third day, the sheriff returned his writs into court, whidi were deli- Day of retonm 
vered to the cusios bremum, and thence this day was called the day qf 
retorna brevtum; and then it was that the court was seised of the cause, 
by possession of the writ. The fourth day was called the appearance day. Appearance day. 
or dies amoris ®, which was the day given, ex gratid curias, for the defend- 
ant’s appearance : and this, which is denominated the quarto die post, is 
now the first day in full term, on which the court sits for the dispatch of 
business, except in Trinity term, when the court, by act of parliament, 
does not sit till the fjlh day. The first and last days of every term arc 
days of appearance. 

The original writ should always be tested after the cause of action TVsto of original 
accrued ^ ; except in the court of Common Pleas at Lancaster^ where, by ^ 
stat. 39 & 40 Geo. III. c. 105. the parties are allowed to declare upon, picas at Lan-^ 
plead, and give evidence of any cause of action, or any matter or thing in 
bar or preclusion of any personal suit or action, or any other matters or 
things, provided the same shall have accrued or happened prior to the day 
of the actual signing and issuing of the writ of capias ad resjxmdendum, or 
other process first actually issued forth in such suit or action ; notwith- 
standing the same shall not have accrued prior to the teste and return of 
the original writ, whereupon such suit or action shall either really or by 
fiction of law be grounded. And there must, in general, be fifteen days Number of days 
at least between the teste and return of the original writ ® ; the law requir- 
iug that distance of time between the seroice and return : though if there 
be less, it will be aided by the defendant’s appearing, and pleading in 
chief and, by the statute 24 Geo. II. c. 48. § 5., '^all writs and process, 
having day from the quarto die post of the morrow of the Ascension, to the. 
morrow of the holy Trinity, shall be good and effectual in law, notwith- 
standing there be not fifteen days between the teste and return of the said 
writs s." In proceeding to outlawry, if the instructions be carried to the In proceeding to 
cursitor within the first week of a term**, or even after that time, and the roturnibi^****^ 
cause of action arose early enough, he will, for the sake of expedition, make 
the original returnable on the first or any other return of the preceding 


* Tiye, 8 . and see 1 Chit. Rep. 38S. • 

•* Gilb. C. P. IS. 

* Co. Lit. 1S5. a. 

^ 2 Bur. 967. and see 2 K!cn. Chon. Cas. 
24-. as to ante-dating original writy. 


® 8 Inst. 567. Booth on real actions, 5. 
Gilb. C. P. 9. S Blac. Com. 875. 
f 1 Salk. 63. 1 Ld. Raym. 671. S. C. 

* And see stat. 16 CSir. I. c. 6. § 7. 

*• Tiyc, 60, and see Barnes, 822. 
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Um it is usually made retonudde in the sane ur the next 

term ; otj as it does not affect the liberty of the defendant^ it may be made 
retumaUe at the distance of two or three terms * 

The wani of an original writ is aided^ after verdict^ by the 18 Elia. e. 
14 but not after judgment by default, or confession^; or upon demurrer, 
or nul iid record. And it has been Holden, that an original writ which is 
bad in substance, or a good one which warrants not the declaration, is not 
aided by this statute Where the original however differs from the de- 
claration, and is not between the same parties^, in the same county ^ of 
the same term or for the same cause of action the court, on a writ of 
error, will primd facte intend that it is not the original upon which the 
action %va8 brought ; and where it is certified to be the same, if the defend- 
ant in error come in upon the scire facias ad audiendum errores, and 
alledge for diminution that it was not the original upon which he declared, 
the court will grant a new certiorari; and if, upon such writ, there appear 
to be a good original, the plaintiff in error will not be suffered to wake any 
allegation to the contrary \ 

When all the proceedings are of the same term, an original writ of that 
term will warrant them * ; and the ciirsitor will make it out, as a matter of 
course, at any time before the essoin day of the ensuing term. But an 
original writ of the term wherein final judgment is given, will not warrant 
the judgment, if it appear upon record, that there have been proceedings 
of a preceding term K And it is a rule in Chancery, that no cursitor shall 
make original wits of any return past, unless he receive instructions within 
the term wherein they arc to be returnable, or at furthest on or before the 
essoin day of the next succeeding term, without warrant from the lord 
chancellor, or master of the rolls *. 

If the defendant therefore bring a writ of error, after judgment by de- 
fault, &c. it is usual for the plaintiff to present a petition to the master of 
the rolls, setting forth the proceedings in the action, and the bringing of 
the writ of error, and that the petitioner hath not sued out an original writ 
to warrant the judgment, which he is advised is necessary ; and that tlic 
time for applying fur the same in ordinary course being expired, the cur- 
sitor cannot make it out, without an order for that purpose On this 
petition, the master of the rolls will grant his.^o^ " ; upon which an order^ 


. “ Dyer, 173. 

^ Stat. 4 Ann. c. IG. § 3. 

5 Co. 87. b. Cro. Eliz. 722. Yelv. 108. 
Cro. Jac. 183. Cro. Car. 283. 1 Lev. 60. 
1 Sid. 84. 8 Ld. Uaym. 1309.; but see the 
stat. 5 Geo. I. c. IS. b}^ which defect or 
fault, either in form or substance, in the ori- 
ginal writ, or any variance therefrom, is aided 
after verdict. 

Cro. KHz. 304. Hub. 231. 

^ Cro. Jac. 634, 3. 675. l^lin. 428. 3 
Rol. Hep. 382. but sec Cro. Jac. 479. 
cofUra, 


f Cro. Car. 272. 327. 3 Mod. ISG. 

A 10 Mod. 318. 11 Mud. 382. 

Cro. Jac. 397. Palm. 428. 1 1 Mod. 

382. and sec Run. Eject. 2 Ed. 142, 3. 

> 1 Keb. 327. 
k 1 Wils. 181. 

* Lord Clarendon’s Orders in Chancery. • 
"* Law and Prac. of Error, 29, 30, and 
see I P. Wms. 411, 12, 13. 3 P. Wins. 
314. Apiicnd. Chap. V. § .33. 

" Append. Chap. V. § 34. 

ML 5 33. 
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it A»wil up, agvmbfy to tihe proyor of iJie i^etidoii> that^ tlm ^to» of 
the eouiity wbero the veaue ia laid» do katie oat an original writ, with a 
proper return; and that the petitioner pay the plaintiff in error his costa, 
if he do not proceed further, after having had notice of the order. 

An original writ waa not amendable at common law, in the case of a Amendment of. 
common person*. But it may be amended, by the statute 8 Hen. VI. c^ 
for the misprision of the clerk, in not following his instructions, or on 
account of his nescience, or want of skill, in matters of form, though not 
in substance ^ When the cursitor or his derk has been guilty of a mia« 
take, in making out the original variant from the prcscipe, which is the 
warrant for the original, the practice of the ofiioe is to set it right as a 
matter of course, and re-seal the writ<^ : Or the amendment may be made 
on motion, or by petition to the master of the rolls^ ; and it seems that 
before the return of the writ, the motion should be made in Chancery S 
but afterwards, in the court where the writ is returnable^. 


The first process, or proceeding upon the original writ, in actions of Process on. 
account, covenant, debt, annuity, and detinue, is a swmnoms, or warning Summons. 


to appear according to the exigency of the writ ; which is made out by 
the plaintiff's attorney for the sheriff, and delivered by one of his officers 
to the defendant, or left at the usual place of his abode. 

The defendant being summoned, was formerly allowed to cast an essoin^. Essoin, 
or send an excuse by his servant for not appearing ; and that being done, 
it was the plaintiff's duty to adjourn it to some day, appointed by the 
court, in the next term*; if he did not, he was liable to be non-prossed. 

But no essoin was ever allowed in personal actions, on the return of a ca- 
pias y nor even on a summons, where the defendant was seen in court, or 
appeared by attorney*: and as a corporation aggregate could not appear 
in any other manner, they were not entitled to an essoin At this day, 
the defendant being in general at liberty, to appear by attorney, no essoin 
is allowed in any personal action whatsoever, even when a peer or member 
of parliament is defendant*. When an essoin is cast, and neither 
quashed nor adjourned to a particular day, the plaintiff, in the King's 
Bench, may declare the first day of the next term, and the defendant is 
not entitled to an imparlance *. 


* 8 Co. 156. b. 1 Salk. 49. 1 Ld. Raym. 
564. S. C. 

8 Co. 169. Gilb. C. P. 1 17. Barnes, 9, 
10. 16. 22. 

* 3 Aik. 599. 

* 2 Wils. 896. 6 Dumf. & East, 544. 7 
Dumf. & East, 300. Append. Chhp. V. $ 
36,37. 

* 3 Atk. 696. and see 1 Madd. Chan. 16, 
17. 

' Barnes, 10. 16. 22. 

* Finch, L. S06. 862. 

* 2 Iniu 126. b. 187. 


* Cro. Eliz. 367. Gilb. C. P. 13. 

* 2 Str. 1194. 

1 2 Wils. 166. 

Bro. Abr. tit Corj)oration, 28. Cas. Pr. 
C. P. 8. Argent v. Dean ^ ChajUer (f St, 
PauTsf E. 23 Geo. 111. K. B. cited in 2 
Durnf. & East, 16. & 16 East, 8. m notit. 

* See 2 Durnf. & East, 16. 16 East, 7. 

(a). 

° 2 Durnf. & East, 16. Croohon v. Lord 
Lonsdale^ H. 29 Geo. III. K. B. cited in 16 
East, 7. (o). 
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tfF PROCESS BY ORtOIMAL. 


Appearance on, 
.>nd with whom 
entered. 


Atlachmentp for 
non-appearance. 


How executed. 


llctum to. 

TeMcAum jwte, 
or attachment. 

Distringas. 


Issues on. 


If th6 defendant appear^ on or before the (juarto die post of the return 
of the original^ he should cause an appearance to be entered with the 
JHacer^ who is so called from the Jiles of the custos brevium, which are 
warrants for him to continue the process *. If he made default^ and the 
sherilf returned that he was summoned the practice formerly was, for 
the filacer to issue an attachment^; which was a judicial vrrit, command- 
ing the sheriff to put the defendant by gages and safe pledges; that is, to 
take certain of his goods, which were forfeited if he did not appear, or to 
make him find personal pledges or sureties, who were amerced in case of 
his non-appearance*^ : And this is still the'first and immediate proceeding 
upon the original in trespass vi et armis^, See. where the violence of the 
wrong requires a more speedy remedy ; and therefore the original writ 
commands the defendant to be at once attached, without any previous 
warning. But it seems that, in an inferior court, a custom to issue a 
summons and attachment at the same time, is bad in law^. Upon process 
of attachment, it seems that the sheriff may either summon the defendant, 
or take gages for his appearance at the return of it 8. But a sheriff’s officer 
cannot justify entering the defendant’s house, under an original writ of 
trespass quare clausum fregil, and continuing there till the defendant paid 
him a sum of money, as and by way of surety for his appearance \ The 
shcrifiT’s return to the attachment is, either that he has attached t)ie de- 
fendant \ or that he has nothing by which he can be attached : in the 
latter case, the plaintiff may have a testatum pone, or attachment K If the 
defendant, being attached, still neglected to appear, the plaintiff might for- 
merly have proceeded, in all coses, to compel his appearance by distringas\ 
or distress infinite ; which was a process commanding the sheriff to distrain 
the defendant by all his lands and chattels, and to answer for the issues 
or profits of the same. 

In the King’s Bench, the sheriff, on the first distringas, usually returned 
issues to the amount of forty shillings : and this was so much of course, 
that no more could have been levied by the sheriff in the first instance ; 
and therefore the levying of the whole debt at once, on a testatum distrin-. 
gas, has been deemed irregular ” : And where the defendant was called in 
the writ by a wrong name, the sheriff was holden not to be justified in 
taking his goods under it*’. If the defendant did not appear, before or on 
tlie quarto die post of the return of the first distringas, the plaintiff sued 


* Gilb. C. P. 14. Trye, inprtf. 

^ Append. Chap, V, § 7. 

* Id. § 20. 

** Gilb. Dist. 18, Ac. Run. Eject. 2 Ed, 
136. 8 Blac. Com. 280. 

* Finch, L. 365. 

f 8 Bam. & Cres. 772. 6 Dowl. & Ryl. 
719. S. C. 

* Bro. Abr. tit. Attachment, pi. 9. and see 
Dalt. Sher. Chap. 82. p. 154, Ac. 

6 Durnf. A East, 187. 

* Append. Chap. V. $ 21. 


k Id. § 22. 

« Id. 5 23, 4. 

Finch, L. 352. Stat Westm. 2. c. 89. 
2 Inst 453. 5 Mod. 117. 

" 4 East, 162. 

^ 6 Durnf. A East, 284. and see 8 East, 
328. 2 Campb. 270. 8 Campb. 108. 2 Taunt 
399. 1 Marsh. 75. 1 Moore, 105. 1 Barn. 
A Aid. 647. 1 Chit Rep. 282. 2 Chit Rep. 
357. 6 Price, 84.', 8 Moore^ 300, 301. 1 
Bing. 316. S. C. 
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out an o/uM distringas \ and thereupcm moved the court to increase the 
issues ; a proceeding that seems to have come in lieu of the writ of aver- 
ment\ In general^ if the debt were small^ the court would order issues 
to be returned at once to the amount of it ; but otherwise^ on the defen- 
dant*s non*appcarance, the j[daintiiF sued out a pluries^, or testatum^ dis’^ 
tringas, and moved the court a second time, and so toties quoties, until 
issues were returned to the amount of the debt. When that was done, Cosu on sale of. 
the phuntiff applied to the court, for a rule for sale of the issues S under 
the statute 10 Greo. III. c. 50. § 3. which enacts, that the court out of 
which the writ proceeds, may order the issues, levied from time to time, 
to be sold, and the money arising thereby to be applied, to pay such 
costs to the plaintiff, as the said court shall think just, under all the 
** circumstances, to order ; and the surplus to be retained, until the de-> 
fondant shall have appeared, or other purpose of the writ be answered:" 
which statute^ was construed to extend to all writs of distringas, and not 
to be confined to such as concerned privil^e of parliament only And 
tlie costs of a distringas, &c. were directed to be taxed, and that the she- 
riff should sell the issues to pay such costs, though the defendant had ap- 
peared after the issues were levied, but before they were sold s. 

The process upon an original writ of trespass qmre clausum fregU, in Process on 
the Common Pleas, was similar to that in the King's Bench. And, for p 

expediting the proceedings, writs of distringas, in the Common Pleas, 
mi^t have l)ecn made returnable on any day in term \ and need not have 
hnd^fiftecn days between the teste and return ^ ; and it was a rule ^ that 
upon all writs of distringas, returnable the last day of term, the plaintiff 
should be at liberty, at the rising of the court, to move to increase issues 
** on the alias or plurics distringas, to be issued thereupon on the follow- 
ing day, in case no appearance should have then been entered ; and also 
** that in like cases, where a distringas should be returnable on the last 
day of term, and issues thereupon levied, the plaintiff should be at li- 
berty, at the rising of the court, to move for leave to sell such issues, to 
pay the costs of such distringas or distringases” Where the debt was 
small, the court of Common Pleas usually ordered the issues to be in- 
creased to the full amount of it, on the second or alias distringas; but if 
it were large, they would order 40Z. or 50/. to be levied on the second, and 
the remainder on the third or and it was in the dis- 

cretion of the court, to put the defendant under terms of pleading tn- 
stanter, and taking short notice of trial, when he moved to have the issues 
levied upon several distringases restored to him on his appearance, accords, 
ing to the statute 10 Geo. III. c. 50. § 4”'. 


• Append. Chap. VI. § 5. 

** TheSt Srev* 144^ 5. 

* Append. Chap. VI, § 6. 

** /d. § 6. 4 East, 16S. 

• Append. Chap. VI. § 7, 8, 9. 

* 6 Bur. 8726, 7. 

' 2 Chit. Rep. 36. 


Imp, C. P. 7 Ed. 598. 

* Id, ibid, in marg, 

k R. T. 38 Geo. III. C. P. 1 Bos. & Pul. 
312. 

* Imp. C. P. 4 Ed. p. 617, 18. 

“ 1 Bos. & PuL 81. 







Againit psrtner- 
ihip effects. 


Mct|iod of pro- 
eM>ng luin- 
iiMMis, attach- 
mentp and dis- 
tress, &C. 


How restrained, 
in C. P. 


OF:' 

VHm a raided abroad, and no person befoliad fa aaO^f 

to appear for him, his goods could not, it seems, have been ta]c^ under a 
writ of diihingas, issuing out of the court of Gommoii. Pleas, to oompd 
his appearance *. So, where a plaintiff sued a defendant who was out of 
the country, for a debt contracted here by his wife in his absence, and 
proceeded by distringas, that court ordered the writ to be set aside, and 
the issues levied under it fo be restored^. And in another case^ they 
set aside a distringas, executed upon the goods of the wife of a surgeon in 
the navy, serving on.a foreign station, the debt not being contracted in 
the wife’s trade. But where the defendant quitted the kingdom before 
the action commenced, leaving another .in possession of his house and 
goods, and the plaintiff, having served a summons to appear at the house, 
distiuined the defendant^ goods to compel an appearance, the court held 
it to be regular^. So where the defendant, residing abroad, carried on 
trade in England, a plaintiff might have proceeded, notwithstanding his 
absence, to compel an appliance by distringas; particularly if the plain- 
tiff did not know, at the time of giving credit, that the defendant was 
out of the realm ^ And where three partners (two of whom resided 
abroad, and one in England,) were sued for a partnership debt, and the 
partner resident in England appeared to the action^ but refused to appear 
for the partners who resided abroad, the sheriff, under a distringas issuing 
out of the Common Pleas against the two partners, might have taken 
partnership effects, though paid for by the partner resident in England 
alone, to whom the partnership was largely indebted ; and. the court 
would not have relieved him from such distress^. But where an action, 
hod been commenced against two partners, one of whom resided abroad, 
and the other, who was resident here, appeared for himself only, the court 
of Common Pleas set aside a distringas and subsequent proceedings there- 
on, ogfunst the lattet defendant^ and ordered the issues levied upon his 
separate property to be restored : So that ^here there are no partnership 
effects, there is no other mode of proceeding in such case, than by outlaw- 
ing the defendant who is abroad s. 

The method of proceeding by summans, attachment, and distress infinite, 
is not affected by the statutes for preventing frivolous and vexatious ar- 
rests ^ ; which only relate to process against the person. And as no capias 
lay, it was the >o;i^ method of proceeding against peers of the realm, cor- 
poraiions and hundredors on the statutes of hue and cry &c. as it is 
now on the statute 7 fe 8 Geo. IV. c. 31. But this method of proceeding 
being found extremely dilatory and expensive, as well as oppressive to the 


* ff^er V. M^2^amara, T. 82 Geo. III. 
P. Imp. C. P. 7 Ed. 5$>i. 

^ 1 Taunt. 485. 

a Taunt. 140. 

«lBo..&FiiS00. 

*1 Titint.487. 

f 3 Bos. & PuL 254k and see 5 Pricp, 522. 
■4Taunt.U99. 


12 Geo. I. c. 29. $ 1, 1 5 Geo. II. c. 
27. Barnes, 407, 8, 9. and see the preamble 
to the second section of the statute 51 Geo. 
III. c. 124. which is now expired. 

' Com. Dig. tit. Pleader, 2 B. 2. 0 Mod. 
188. 

k 8 Kcb. 120. 
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defendant^ particularly when he resided abroad^ a rule of court was made 
in the Common Pleas* * * § ** ^ calculated to prevent surprise on the defendant 
whereby it was ordered^ that “ in every action to be commenced by original 
writ of quare clausufnfregit, there should be ^vritten or printed^ under the 
summons to be served by the sheriff *& officer on such writ, a notice similar 
to that required on other serviceable process, of the intent and meaning of 
such service ; and that upon every distrit^as, to be issued in default of 
the defendant's appearance to sucli quare clausum fregit, there should, at 
the time of the execution of such distringas, be served by the sheriff's 
officer on the defendant, if he could be met with, or if not, left at his 
dwelling house or place where such distringas should be executed, a written 
or printed notice, apprising him of the cause of the distress, and that in 
default of his appearance at the return of the writ, he would be liable to 
be distrained upon for such further sum as the court should order.” 

At length, it was enacted by the statute 7 & 8 Geo. IV. c. 71 *>. that By stat. 7 & 8 
" in all cases where the plaintiff or plaintiffs proceed by original or 
other writ, and summons or attachment thereupon, or by subpoena and • 
attachment thereupon, in any action at law, against any person or 
“ persons not having privilege of parliament, no writ of distringas shall 
« issue for default of appearance; but the defendant or defendants shall 
be served personally with the summons or attachment, at the foot of 
which shall be written a notice, informing the defendant or defendants 
of the intent and meaning of such service, to the effect following®.” 

' C. D. [naming the defendanQ, You are served with this process, at Notice on sum- 

* the suit of A. B. [naming the plaintiff or plaintiffs,!^ to the intent that atuch- 

' you may appear by your attorney/ in his majesty's oourt of at 

* Westminster, at the return hereof, being the day of \ 

* in order to your defence in this action : And take notice, that in default 
' of your appearance, the said A. B. will cause an ajl|)earance to be en- 
^ tered for you, and proceed thereon, as if you had yourself appeared by 
^ your attorney.' 

But in case it shall be made appear to the satisfaction of the court, or, 
in the vacation, of any judge of the court from which such process shall 
issue, or into which the same shall be returnable, that the defendant or 
defendants could not be personally served with such summons or attach- 
meat ®, and that such process had beeir duly executed at the dwelling 
house or plaee of abode of such defendant or defendants, that then it 
shall and may be lawful for the plaintiff or plaintiffs, by leave of the 


* R. H. 4.9 Geo. III. C. P. 1 Taunt. 204. 

505. and see id, 59. 

** § 6. and see stat. 61 Geo. III. c. 124. 

§ 2. continued by 67 Geo. III. c. 101. but 
which had expired before the passing of the 
7 & 8 Geo. IV. c. 71. 

* Append. Chap. V. § 14. 

** These blanks must be filled up with the 
VOL. 1. 


^ the month when the process is return- 
able; it having been holden, tbatnodee to 
appear at the return of the writ, being “ from 
Easter day in one month,*' is bad. 4 Taunt. 
751. 

* Append. Chap. V. 5 17. And for the 
forms of returns to the original, on the above 
statute^ see id. § 15, 16. 
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Of execution of 
distringas. 


Kntry of coin- 
nion appearance^ 
Sic, 


To what processt 
&o. statute ex* 
tends. 


** court % or order of such judge as aforesaid •, to sue out a writ of dislrin- 
** gas to compel the apparance of such defendant or defendants ; and 
that at the time of the execution of such writ of distringas, there shall 
be served on the defendant or defendants^ by the officer executing such 
writ^ if he she or they can be met with ; and if he she or they cannot 
then be met with, there shall be left at his her or their dwelling house, 
or other place where such distringas shall be executed, a written notice 
in the following form ® : ** 

* In the court of ^^p^cifying the court in which the suit shaft 

* he depending. Between A. B. plaintiff, and C. D. defendant. ]jiaming 
' the partiesi^ Take notice, that I have this day distrained upon your 
^ goods and chattels, for the sum of forty shillings, in consequence of your 
^ not having appeared by your attorney in the said court, at the return of 

^ a writ of ■, returnable there on the day of ; 

^ and that in default of your appearing to the present writ of distringas, 

* at the return thereof, being the day of , the said 

^ A. B. will cause an appearance to be entered for you, and proceed 

* thereon, as if you had yourself appeared by your attorney.' 

E. F. 

{The name of the sheriff* s officer.'^ 
* To C. D. the above-named defendant.' 

And if such defendant or defendants shall not appear at the return of 
such original or other writ, or of such distringas, as the case may be, or 
within eight days after the return thereof, in such case it shall and may 
be lawful to and for the plaintiff* or plaintiffs, upon affidavit being made 
" and filed in the proper court, of the personal service of such summons 
** or attachment **, and notice written on the foot thereof as afore8^j4> 
the due execution of such distringas ®, and of the service of such notice 
as is thereby dbrected on the execution of such distringas, as the case 
may be, to enter a common apparance for the defendant or defendants, 
and to proceed thereon, as if such defendant or defendants had entered 
his her or their appearance, any law or usage to the contrary notwith- 
standing ; and that such affidavit or affidavits may be made before any 
judge or commissioner of the court, out of or into which such writs shall 
issue or be returnable, authorized to take affidavits in such court, or else 
before the proper officer for entering common appearances in such court, 
or his lawful deputy; and whicli affidavit is thereby directed to be filed 
“ gratis,** 

The provisions of this statute extend to th*e process by subpoena and at- 
tachment, and also, as it seems, to the process by distringas in the Exche- 
quer, ns well as in the other superior courts at Westminster : And the 

* For the form of the rule of court, and ® Id, § SO, SI. And for the forms of re- 

judge’s/to^ in vacation, see Append. Chap. V. turns to the distringas, on the above statute, 
§ IB, 19. see id, §26,7,8. 

Append. Chap. V. § 83, 24. ^ 5 Taunt. 71. (a), but see S Price, 263. 

** Id, § 25. Id, 266. n. 5 Pricey 522. 639. Post, Chap. 

** Id, § 20, VIII. by which it seems, that the ancient 
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court of Common Pleas will not grant a disiringas against a defendant 
who has gone abroad^ without proof of his having absented himself mth 
intent to avoid the process \ To ground a motion for a distrifigas on the 
above statute, an affidavit must be made by the sheriff’s officer, or person 
employed to serve the venircj stating that he has endeavoured to serve it 
on the defendant personally, for which purpose he has made three several 
applications at least at his dw'clling house or place of abode, the last of 
which w'as on the return day of the wTit, when he left the summons, or 
copy of the venire, with one of the defendant's family, or the person with 
whom he lodged ; but that lie could not be personally met with, and that 
deponent believes the defendant kept out of the way, to avoid being 
served'*, with his reason for such belief® : and the affidavit must set forth 
the tenor of the summons and notice subscribed to the process, hi hwc 
verba ®. This clause of the statute, however, does not extend to the pro- 
cess by attachment on a justicies, in a county palatine nor to persons 
having privilege of parliament, the proceedings against whom wall be con- 
sidered in the following chapter. And the method of proceeding by sum- 
mons or attachment and distringas, subject to the restrictions of the statute, 
may still be used against other persons, where they keep out of the way, 
so that they cannot be arrested, or served with process. 


IMoile of pro- 
cuedhtg thereon. 


To what it does 
not extend.' 


practice of issuing writs of distringag, after 
service of the venire faciait in the Exchequer, 
still continues. 

• 6 Taunt. 703. 1 Marsh. 202. S. C. 

** 4 Taunt. 150. and sec 8 Taunt. 67. 171. 
5 Taunt, 620. 1 Marsh. 2G7. S. C. and 


see id, 268. (a). 6 Taunt. 863. 8 Taunt. 67. 
171. Id. 693. 3 Moore, 23. S. C. 

4 Taunt. 619. 

® 5 Taunt. 863. 

^ Id. 69. 
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CHAP. VI. 


Cf the Proceedings m Actions against Peers of the 
Realm, md Members of the House of Commons ; and 
against Corporations, ami Hundredors. 

At common law, it seems that feefs of the realm, and members of the 
house of commons^ not being subject to a capias, could only have lieen sued 
by original writ. But now, by statute 12 & 13 W. III. c. 3. § 2 “ any 
person or persons having cause of action against any knight, citizen or 
burgess of the house of commons, or any other person entitled to privi- 
** lege of parliament, may prosecute such knight, &c. in his majesty’s 
court of King’s Bench, Common Pleas, or Exchequer, by summon 
and distress infinite, or by original hill and summons, attachment, and 
distress infinite ; which the said respective courts are empowered to 
issue against them, or any of them, until he or they shall enter a com- 
mon appearance, or file common bail to the plaintiff's action, according 
** to the course of each respective court” 

And, for preventing inconveniences arising from merchants, and other 
persons within the description of the statutes relating to bankrupts, being 
entitled to privilege of parliament, and becoming insolvent, it is enacted, 
by the statute C Geo. IV. c. 16*>. that ^^if any trader, liable to become 
** bankrupt, having privilege of parliament, shall commit any of the acts 
of bankniptcy therein mentioned, a commission of bankrupt may issue 
against him ; and the commissioners, and all other persons acting under 
** such commission, may proceed thereon, in like manner as against other 
bankrupts ; but such* person shall not be subject to be arrested or im- 
prisoned, during the time of such privilege, except in cases thereby 
made felony. And if any creditor or creditors of any such trader, having 
privilege of parliament, to such gmount as is thereinafter declared requi- 
site to support a commission, shidl file an affidavit or affidavits, in any 
court of record at Westminster, that such debt or debts is or are justly 
due to him or them respectively, and that such debtor, as he or they 
verily believe, is such trader as aforesaid, and shall sue out of the same 
court a summons, or an original bill and summons, against such trader, 
and serve him with a copy of such summons, if such trader shall not, 
within one calendar month after personal service of such summons, pay, 

* For the history of this 8tatute» and the $ 9. and see stat. i Geo. 111. c. S3. 45 
alterations it underwent in the House of Geo. III. c. 124. § 1. 

Lords, see 2 H. Blac. 273, 4. 300, &c. 
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secure^ or compound for such debt or debts> to the satisfaction of such 
creditor or creditors^ or enter into a bond with such sum, and with 
two sufficient sureties, as any of the judges of the court out of wliich 
such summons shall issue shall approve of, to pay such sum as shall be 
recovered in such action or actions, ti^ther with sucli costs as shall 
be given in the same, and within one calendar month next after per- 
sonal service of such summons, cause an appearance or appearances to 
be entered to such action or actions, in the proper court or courts in 
wliich the same shall have been brought, every sucli trader shall be 
deemed to have committed an act of bankruptcy, from the time of the 
service of such summons ; and any creditor or creditors of such trader, 
to such amount as aforesaid, may sue out a commission against him, 
and proceed thereon, in like manner as against other bankrupts ’ This 
clause appears to have been taken from a similar one in the statute 4 Geo. 
III. c. 33. ; upon which it was holden, that a bond given under the latter 
statute, is analogous to a recognizance of bail in error : and therefore, where 
a member of parliament had given a bond, with two sureties, conditioned 
for payment of the sum to be recovered in the action, and before trial be- 
came bankrupt, the court refused to order the bond to be delivered up to 
be cancelled 

By a subsequent clause, in the statute 6 Geo. I V. c. 10^. it was enacted, 
that if any decree or order shall have been pronounced in any cause de- 
pending in any court of equity, or any order made in any matter of bank- 
** riiptcy or lunacy, against any such trader having privilege of parliament, 
“ ordering such trader to pay any sum of money, and such trader shall 
disobey, the same having been duly served upon him, the person or per- 
sons entitled to receive such sum, under such decree or order, or in- 
tercsted in enforcing the payment thereof, pursuant to such decree or 
“ order, may apply to the court by which the same shall have been pro- 
“ nounced, to fix a peremptory day for the payment of such money, which 
shall accordingly be fixed by an order for that purpose ; and if such 
trader, being personally served mth such last mentioned order, eight 
“ days before the date therein appointed for payment of such money, 
** shall neglexit to pay the same, he shall be deemed to have committed an 
act of bankruptcy, from the time of the service thereof ; and any such 
creditor or creditors as aforesaid may sue out a commission against him, 
** and jiroceed thereon, in like manner as against other bankrupts.* ** 

Since the making of the statute 12 & 13 W. III. c. 3. } 2. members of 
the house of commons may be sued by hill and summons, &c. as well as by 
original writ And if a person having privilege of parliament be in the 
King’s Bench prison, a declaration may be filed against him, as being in 
the custody of the marshal; and no summons need be issued ^ There 

* S 10. 8 Ld. Raym. 144-2. 2 Str. 734. S. C. 

** 3 Barn. & Aid. 273. 1 Chit Rep. 731. But this mode of proceeding is not allowed, 
S. C. and see 5 Barn. & Aid. 250. as against unprivileged persons. Whitjimth 

§11. and see stat. 47 Geo. III. sess. 2. v. liichardson, £• 23 Cco. 111. K. B. 

« 5 Durnf. & East, 361. 
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Original writ, 
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against peers, 
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Summons. 


are also two cases> in which it has been determined^ that a peer of the 
realm may be sued in the King's Bench^ by bill and summons % &c. But in 
a subsequent case ^ it was the opinion of the judges^ on a question referred 
to them in the house of lords^ that these cases were not to be considered 
us decisive authorities on the subject ; though^ after pleading in chiefs it 
was too late for the defendant to objeet to the jurisdiction of the court 
It seems therefore that, notwithstanding the above statute, the only re- 
gular mode of proceeding against a peer, is by original writ And if a 
peer be sued jointly with others, by bill of Middlesex, the court will set 
aside the proceedings, as against the pecr^ But the motion for this purpose 
must be made as soon as may be, and before interlocutory judgment 
And if an Irish peer be sued by bill, the court of Common Pleas will not 
set aside the proceedings on motion ; but leave him to plead his privilege 
in abatement It was formerly doubted, whether a member of the house 
of commons was entitled to his privilege, when sued with a common per- 
son ^ ; but it is now settled, that his privilege shall be allowed him K 
And where an action is brought against a peer or member of the house of 
commons, jointly with other persons, the original writ or bill should be 
against all the defendants ; upon which the peer or member should be 
summoned, and a capias issued against the others. 

The original writ against a peer, or member of the house of commons, is 
the same as against other persons ^ ; only that when it is issued against 
a peer, the sheriff is commanded to summon him by good summoners ; and 
after describing the defendant by his proper title, these words are added, 
having privilege of peerage,• ** or, against a member of the house of com- 
mons, having privilege of parliament** And it is said, that a peer or 
peeress cannot be attached, but should be brought in by summons ' : Yet, 
where a declaratiim in case against an earl, stated him to have been 
summoned to answer, instead of attached, it was holden to be bad, on spe- 
cial demurrer In proceeding by original writ ", against a peer or mem- 
ber of the house of commons, the original should issue into that county 
where the defendant lives ; and a summons is made out thereon by the 
plaintiff ’s attorney, and delivered to the sheriff, who serves it on the de- 
fendant personally, or by leaving it at his dwelling house, or last place of 
oIkkIc And where, upon process, by original writ, against a member of 
the house of commons, the summons omitted to describe him as having 
privilege of parliament, and the notice at the foot stated, that in default 
of his appearance, on the return day of the tvrit, the plaintiff would cause 


• Say. Rc]). 63, 4. Cowp. 844. 

^ S II. Riac. 2G7. and see 3 Bos. & 
Pul. 7. 9. (6). 12 (a). 

^ Sec also Bro. Abr. tit. ^Ui, pi. 6. and 
pi. SO. 

2 H. Blac. 267. 299. Lil. Ent. 21. 

8 Maiile Sc Sel. 88. 

^ l^iady Napier's ease, T. 21 Geo. HI. 
K. B. 

* 7 Taunt. 679. 1 Moore, 4 JO. S. C. 


*» 1 Taunt. 266. 

> 4 Maule Sc Scl. 685. 
k Append. Chap. V. § 1, &e. 

» 1 Str. 226. 

2 Chit. Rep. 638, 9. 

” For the form of a pnecipe for an original 
writ in debit or case, against a peer, or mem- 
ber of the house of commons, see Append. 
Chap. VI. § 1, 2, 3. 

2 Croinp. 3 Ed. 13b. 
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an appearance to be entered for him ; the court held, that the summons 
ivas suifident ^ Before or on the quarto die post of the return of the 
original, the defendant cither appears or makes default ; for he can- 
not cast an essoin ^ If he make default, the plaintiff may sue out 
a testalmn summons S or (which is more usual,) a distringas and after 
that, (if necessary,) an alias or pluries distringas^ ; upon which he may 
move to increase and sell the issues, as was formerly usual in other cases 
Or, upon an affidavit of the personal service of the summons, he may pro- 
ceed against members of the house of commons, by entering an appear- 
ance, in the manner ^)ointed out by the statute 45 Geo. III. c. 124. § 3 k. 
If the sheriff return upon the distringas, that the defendant hath 
nothing by which he can be distrained, the plaintiff may have a testatum 
distringas into another county \ And after a summons and distringas 
had issued against a privileged defendant, in the county where the action 
was brought, but in which he did not reside, and of which process he had 
no notice, and returns were made of wow est inventus and nulla hmia, it 
was holdcn, that a testatum distringas might regularly issue into the 
county in which he resided and had property, without any new summons 
in such county *. 

The distringas and other subsequent process upon the original, state 
the cause of action at large ^ ; and must be made returnable, in the King's 
Bench, on a general return-day, ubicunque, or wheresoever the king shall 
then be in England ; or, in the Common Pleas, before the king's justices 
at Westminster, Each succeeding writ must be tested on the quarto die 
post of the return of the preceding one ; and there must be Jlftecn days at 
least between the teste and return *. 

If the defendant u])pear upon any of these writs, lie should enter his 
appearance with th^Jllaccr; and when the purpose of the writ is thus an- 
swered, the issues (if any have been levied), are directed to lie returned ; 
fir if sold, what shall remain of the money arising by such sale is to be re- 
paid to the jiarty distrained upon But the plaintiff in such case is en- 
titled to his costs : And where he had obtained rules for selling the issues 
levied upon a distringas, alias and pluries, and also a rule for an attach- 
ment against the sheriff, but the defendant appeared brfore any issues had 
been actually levied, the court ordered, that ujwn payment of the costs of 
issuing the writs, the rules should be discharged ; being of opinion, that 
these costs were not to abide the event of the suit, but were to be paid to 
the plaintiff immediately and at all events, whether he should finally suc- 
ceed in the suit or not 


* 5 Maulc & ScU S21. 

Ante, 109. 

® Append. Chap. V I. § SO. 

“ Trye, 9. Append. Chap. VI. § 4. 

* Append. Chap. VI. § .5. 

^ Atue, 1 JO, 1 J. Append. Chap. VI. § 7, 
b, 9. 

® Post, ISO, SI. 


•» Trye, 10. 127. Append. Chap. VI. § 6. 
> 4 East, 1G2. 

^ Trye, 127. Append. Chaj). VI. § 4, &c. 
' But see the statutes 16 Car, I. c. 6. $ 7. 
24 Geo. II. c. 48. § b. Ante, 107. 

"• SUt. 10 Geo. III. c. 60. § 4. 

" 6 Bur. 2726. 
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The bill against a member of the house of commons^ is a complaint in 
writing, describing the defendant as having privilege of parliament^; and 
concludes with a prayer by the plaintiff, of process to be made to him, ac- 
cording to the form of the statute, &c. This bill is filed, in the King’s 
Bench, with the clerk of the declarations, in the King’s Bench office : 
And if the bill be filed in vacaiim, for a cause of action arising after the 
term, there should be a special memorandum, stating the day of bringing 
the bill into the office of the clerk of the declarations. In the Common 
Pleas, the bill is filed with the filacer of the county where the venue 
is laid : In the Exchequer, it is filed with the master. And the first 
process thereon, in all the courts, is a writ of summons^; which is a 
judicial writ, issuing out of the King’s Bench or filacer’s office, or office 
of pleas in the Exchequer, on a proper prcecipe and directed to the 
sheriff of the county where the venue is laid, commanding him to sum- 
mon the defendant : Or, if the defendant reside in a different county, the 
plaintiff may sue out a writ of testatum summons into that county Upon 
one or other of these writs, the defendant should be summoned, in like 
manner as upon an original ; and if he do not appear, within four days 
after the return of it, is subject to the process of attachment and dis~ 
tringas^, &c. If he appear, his appearance should be entered, in the 
King’s Bench, with the clerk of the common bails ; in the Common Pleas, 
with the filacer of the county into which the summons issued ; or, in the 
Exchequer, in the appearance 1)ook in the office of pleas. 

The writ of summons, and other subsequent process upon the hill, differ 
from the process by original, in the following particulars : first, that they 
do not state the cause of action at large, but only require the defendant 
to answer the plaintiff generally, in a plea of trespass on the case, (accord- 
ing to the plea,) to his damage of, 8;c, as he can reasonably shew that Uieretf 
he ought to answer^; secondly, that they are tested on the very return, 
and not on the quarto die post of the return of each other ; thirdly, that 
they are made returnable on days certain, and not on general return days; 
and fourthly, that there need not be ffeen days between the teste and 
return of them. 

The mode of proceeding by distringas, against members of the house of 
commons, being found extremely dilatory and expensive, it was enacted 
by the statute 45 Geo. III. c. 124. § 3. that when any summons, or 
original bill and summons, shall be sued out against any person having 
privilege of parliament, and no such affidavit shall be made and filed as 
** therein is mentioned, if the defendant or defendants shall not appear at 
** the return of the summons, or ^vithin eight days after such return, the 
plaintiff or plaintiffs, upon afiidavit being made and filed in the proper 
court, of the personal service of such summons, which affidavit shall be 


* Say. Rep. 64. and sec Append. Chap. 
VI. $ 12, IS, 15. AtUe,l}S. 

<> Imp. K. B. 10 Ed. 515, 16. 8 Mod. 
2S8. and sec Append. Chap. VI. 5 17, 18, 
1 !». 


Append. Chap. VI. $ 16.21. 

JtL § 20. and see 4 East, 162. 

« id. § 22, &c. 

f 2 Croinp. 3 Ed. 138. Trye, 127. 
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filed grfUis, may enter an appearance or appearances for the defendant 
** or defendants^ and proceed thereon^ as if such defendant or defendants 
had entered his ox their appearance/’ 

The defendant having appeared^ or the plaintiff appeared for him ac- 
cording to the above statute, the plaintiff proceeds to declare against him^ 
The time allowed for declaring against a peer of the realm, or member of 
the house of commons, is the same as in other cases. But in assigning the 
breach in assumpsit, against a peer of the realm, the plaintiff must not 
charge the defendant with contriving and fraudulentlp intending, craftily 
and sublilly to deceive and defraud him; for the house of lords have ad- 
judged it a very high contempt and misdemeanor, to charge a member of 
their house with any species of fraud or deceit'*. 

All further proceedings against peers of the realm, and members of the 
house of commons, are the same as against other persons^; only it should 
be remembered, that as no capias lies against them, they cannot be taken 
in execution, unless where the judgment is obtained upon a statute sta- 
ple, or statute merchant, or upon the statute of Acton Burncl'^, in which 
case a capias lies, even against peers of the realm. 


In proceeding against a Corporation, the process should be served on 
the IMayor, or other head officer ® ; and if the defendants do not appear, 
before or on the quarto die post of the return of the original, by an attor- 
ney regularly appointed, (for they cannot appear in person the next 
process is a distringas, which should go against them in their public ca- 
pacity ® : and under this process, the sheriff may distrain the lands and 
goods, which constitute the common stock of the corporation If they 
have neither lands nor goods, there is no way to compel them to appear, 
at law or in equity but only in parliament ^ ; for it is a rule, that for a 
public concern, the sheriff cannot distrain any private person, who is a 
member of the corporation *. 


“ For the form of a note of appearance 
for, and beginning of a declaration by origi- 
nal against a peer, or member of the bouse 
t)f commons, see Append. Chap. VI. § 10, 
1 1. and for the beginning of a declaration by 
biilf against a member of the house of com- 
mons, after appearance^ in C. P. see id, § 27. 
and for the entiy of a bill and process against 
a member, to save the statute^ in K. B. see 
«.§28. 

** 2 Cromp. .S Ed. Ui. 

* 8 Mod. 229. 

11 Edw. I. 

' Sty. Rep. 367. Prec. in Chan. Wl. I 


Chan. Cas. 206. 
jinte, 92. 

« 1 Vent 351. 

^ Skin. 27. and see 1 Bot. 143.;d. 178. 

* Id. I Vern. 122. Skin. 84. S. C. 2 
Vern. 394. Prec. in Chan. 129. S. C. 

^ 1 Chan. Cas. 204. 

* Bro. Abr. tit. Trespass^ 135. 1 Vent. 
351. Cowp. 85. Sty. Rep. 367. conJtrai and 
see 1 Lev. 237. Finch Rep. 83, 4. S. C. 
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for, and b^inning of a declaration against a 
cor/wrotwrs see Append. Chap. VI. § 29, 30. 
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the statutes of Jiue and cry^, riot^, and black ^ acts^ and various other 
statutes^, on which the hundred were formerly liable for damages arising 
from malicious injuries to property, having been repealed by the statute 
7 '& 8 Geo. IV. c. 27 . the remedies against the hundred for damages occa- 
sioned by persons riotously and tumultuously assembling, for which alone 
the hundred are now liable, were amended, and consolidated into one act, 
by the 7 & 8 Geo. IV. c. 31. ; which commenced on the Jtrst day of Jnly, 
1827 ® By the latter statute ^ if any church or chapel, or any chapel for 
the religious worship of persons dissenting from the united church of 
England and Ireland, duly registered oi: recorded, or any house, stable, 
coach-house, outhouse, warehouse, office, shop, mill, malt-house, hop- 
‘‘ oast, bam or granary, or any building or erection used in carrying on 
any trade or manufacture, or branch thereof, or any machinery, whether 
" fixed or moveable, prepared for or employed in any manufficture, or in 
any branch thereof, or any steam engine, or other engine, for sinking, 
draining, or working any mine, or any staith, building, or erection used 
in conducting the business of any mine, or any bridge, waggon-way, or 
trunk for conveying minerals from any mine, shall be feloniously de- 
molished, pulled down, or destroyed, wholly or in part, by any persons 
** riotously and tumultuously assembled together, in every such case the 
inhabitants of the hundred, wapentake, ward, or other district in the na- 
** turc of a hundred, by whatever name it shall be denominated, in which 
any of the said offences shall be committed, shall be liable to yield full 


• 13 Edw. I. St. 2. c. 1, 2. 28 Edw. III. 
c. 11. 27 Eliz. c. IS. 8 Geo. II. c. 16. 22 
Geo. II. c. 24. Fur the proceedings in ge- 
neral on these statutes, see 2 Wms. Saund. 
6 Ed. 374. (1.) to 377. 6. (12.) 423. (1.); 
and for the evidence in support of actions 
thereon, Peake Evid. 5 Ed. 295, &c. 2 PhiL 
Evid. 6 Ed. 209, &c. 

** 1 Geo. I. St. 2. c. 5. § 4. & 6. For the 
procecilings in general on this act, see 2 
'Wnis. Saund. 5 Ed. 377. b, to 378.5.; for 
tiie form of a declaration thereon, 2 Chit. 
PL 4 Ed. 832. ; for the evidence in support 
of it, 2 Phil. Evid. 6 Ed. 216.; and for cases 
determined tliereon, Doug. 699. 5 Durnf. & 
East, 14. 341. 7 Durnf. & East, 496. I 
East, 615. 636. 1 Price, 343. Holt iVi. iVi. 
201. 203. (»)• 1 Barn. & Aid. 487. 2 Chit. 
PL 4 Ed. 832. (a), and Moore Dig. tit. 
Riot, 

‘ 0 Geo. 1. c. 22. For the proceedings 
in general on this act, see 2 Wms. Saund. 5 
Ed. 378. 5. c. d. e.; for tlie forms of decla- 
rations thereon, 2 Chit. PL 4 Ed. 828. 830. 
and fur cases determined on this act, 1 Durnf. 
& East, 71. 2 Durnf. & East, 255. 3 East, 


400. 457. 8 East, 173. S Moore, 319. 1 
Prod. & Bing. 64. S. C. 1 Barn. & Cres. 
304. 2 Dowl. & llyl. 439. S. C. 2 Barn. & 
Cres. 254. 3 Dowl. & Ryl. 489. S. C. 6 
Dowl. & Ryl. 10. 4 Barn. & Cres. 167. 6 
Dowl. & Ryl. 247. S. C. 4 Barn. & Cres. 
913. 2 Chit. PL 4 Ed. 828. (a). Pratt Dig. 
tit. Act, 

^ 1 Geo. I. St. 2. c. 48. 6 Geo. I. c. 16. 
8 Geo. II. c. 20. 10 Geo. II. c. 32. (except 
§ 10.) 11 Geo. II. c. 22. § 5. to the end. 13 
Geo. II. c. 21. 14 Geo. II. c. 6. 22 Geo. 

II. c. 46. § 34. 29 Geo. II. c. 36. ^ 6, 7, 8, 
9. 9 Geo. III. c. 29. 36 Geo. III. c. 9. § 
3. to the end. 41 Geo. III. c. 24. (If. A'.) 
52 Geo. III. c. ISO. 56 Geo. III. c. 125. 
57 Geo. in. c. 19, § 38. & 3 Geo. IV. c. 
33. And for cases determined on 6 Geo. I. 
c. 16. see 11 East, 349.; on 52 Geo. 111. c. 
130. § 2. 1 Barn. & Aid. 146.; on 57 Geo. 

III. c. 19. $ 38. 2 Stark. Aft. iVi. 504. S 
Dowl. & Ryl. 96. 3 Bam. & Cres. 147. 4 
Dowl. & Ryl. 778. S. C. ; and on 3 Geo. IV. 
c. 33. 4 Barn. & Cres. 913. 
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'' compensation to the person or persons damnified by the offence, not 
only for the damage so done to any of the subjects thereinbefore enu- 
merated, but also for any damage which may at the same time be done 
by any such offenders, to any fixture, furniture, or goods whatever, in 
any such church, chapel, house, or other buildings or erections afore- 
" said.” 

“ Provided always, that no action or summary proceeding, as therein- On what condi- 
" after mentioned, shall be maintainable by virtue of that act, for the 
damage caused by any of the said offences, unless the person or persons 
damnified, or such of them as shall have knowledge of the circum- 
" stances of the offence, or the servant or servants who had the care of 
the property damaged, shall, within seven days after the commission of 
the offence, go before some justice of the peace, residing near, and hav- 
ing jurisdiction over the place where the offence shall have been com- 
niittcd; and shall state upon oath, before such justice, the names of the 
offenders, if known, and shall submit to the examination of such justice, 
touching the circumstances of tlic offence, and become bound by recog- 
nizance before him, to prosecute the offenders when apprehended : Pro- Limitation of 
vided also, that no person shall be enabled to bring any such action, actions, 

unless he shtill coniincnce the same within three calendar months ^fter 
the commission of the offence 

The service of process, and mode of proceeding to judgment, in an ac- Service of pro- 
tion against the hundred, on this statute, arc regulated by § 4. which orprocM(SL*g^^^ 
enacts, that no process for appearance, in any action to be brought by ju^igment, in ao- 
virtue of that act, against any hundred or other like district, shall be 
‘‘ served on any inhabitant thereof, except on the high constable, or some 
“ one of the high constables, if there be more than one ; who shall, within 
“ seven days after such service, give notice thereof to two justices of the 
** peace of the county, riding or division, in which such hundred or dis- 
‘‘ trict shall be situate, residing in or acting for the hundred or district ; 
and such high constable is thereby empowered to cause to be entered 
an appearance in the said action, and also to defend the same, on behalf 
of the inhabitants of the hundred or district, as he shall be advised ; or, 
instead of defending the same, it shall be lawful for him, with the con- 
sent and approbation of such justices, to suffer judgment to go by dc- 
fault ; and the person upon whom, as high constable, the process in the 
action shall be served, shall, notwithstanding the expiration of his office, 
continue to act, for all the purposes of that act, until the termination of 
all proceedings in, and consequent upon such action ; but if such person 
sliall die before such termination, the succeeding high constable shall 
act in his stead.” 

And "wherever the plaintiff in any such action shall recover judgment. Execution. 

" whether after verdict or by default, or otherwise, no writ of execution 
“ shall be executed on any inhabitant of the hundred, or other like dis- 


§ 3 . 
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triot) nor on suck higli constable; but the sheriflF, upon the receipt of 
the writ of execution^ shall (on payment of the fee otjive 8hillings> and 
no more,) make his warrant to the treasurer of the county, riding or 
division, in which such hundred or other like district shall be situate, 
comman(Ung him to pay to the plaintiff, the sum by the said writ directed 
‘‘ to be levied; and such treasurer is thereby required to pay the same, 
<< as also any other sum ordered to be paid by him by virtue of that act, 
out of any public money which shall then be in his hands, or shall come 
into his hands before the next general or quarter sessions of the peace 
** for the said county, riding or division ; and if there be not sufficient 
money for that p\ir{K)se, Ijefore such sessions, he shall give notice thereof 
** to the justices of the peace at such sessions, wlio shall proceed in the 
** manner thereinafter mentioned'^.’* 


M(mIc of ro-im- 
buriiiiia 

('i)iifttiiliiis for his 
in ilo- 

fvniliiig avtioiii 
&c. 


U(Mniliur»iiig 
coiiiKy treasu- 
riT. 


Sunimary incite 

of piHwUng, til 

cabcs where ihc 


For the pur|)osc of indemnifying the high constable, and county trea- 
surer, it is enacted, that if such liigh constable of the hundred, or other 
** district sued, sliall produce and prove before any two justices of the 
]K*ace of the county, riding or division, residing in or acting for such 
** hundred or district, an account of tlic just and necessary expences, 
** which he shall have incurred in consequence of any such action as aforc- 
said, such justices shall make an order for the payment thereof, upon the 
** treasurer of the county, riding or division, in which such hundred or 
** district sliall be situate ; and if, in any such action, judgment shall be 
given against the plaintiff, the high constable shall, in like manner, be 
** reimbursed for the just and necessary expences by him incurred in con- 
sequence of such action, over and above the taxed costs to be paid by 
“ the plaintiff in such case ; and if it slndl lie proved to any two such 
** justices, that the plaintiff in the action is insolvent, so that the liigh 
** constable can have no relief us to such taxed costs, such justices sliall 
** make an order u|Hm the treasurer of the county, riding or division, us 
** aforesaid, for the jiaynicnt of the amount of such taxed ccists : And tlu* 
“ justices of the peace, at the next geiiend or quarter sessions of the pcaci; 
** to lie hoUlen for luiy such county, riding or division, or any adjournment 
** thereof, shall direct such sum or sums of money as shall have been paid, 
“ or ordered to Iwpiid, by the treasurer, by virtue of any such warrant or 
** onler as therein before meiitioneil, to lie niised on the hundred, or oilier 
** like district, against the inhabitants of which any such action shall have 
** l)cen brought, over and above the general rate to be paid by such hun- 
«« dred or district, in common with the rest of tlie county, riding or divi- 
sion, under the acts relating to county rates ; and such sum or sums 
shall be raised, in the maimer directed by those acts, and shall be forth- 
** with paid over to the treasurer 

It being deemed expedient to provide a tumman^ mode of proceeding, 
where the damage is of small amount ; the costs of an action in such case 

* { 6* contributing to the county rate, and in coun- 

^ § 7. And fur the mocic of reimbursement, ties of cities, and liberties, Ac. not contribut- 

ill liberties, Ac. nut wiihiii any hundred, but iiig tliercto, see $ 14, Ij. 
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greatly exceeding, in many instances, the amount of the damage; it is damagfc does not 
enacted by the statute 7 & 8 Geo. IV. c. 31. ® that it shall not be law- 
ful for any person to commence any action, against the inhabitants of 
any hundred, or other like district, where the damage alleged to have 
been sustained, by reason of any of the offences in that act mentioned, 
shall not exceed the sum of MiV(y pounds : but the party damnified 
shall, within scren days after the commission of theoflence, give a notice 
“ ill writing of his claim for compensation, according to the form of the 
schedule thereunto annexed, to the high constable, or some one of the 
high constables, if there be more than one, of the hundred, or other like 
district, in which the offence shall have been committed ; and such high 
“ constable shall, within seven days after the receipt of the notice, exhibit 
the same to some two justices of the peace of the county, riding or divi- 
sioii, ill which such hundred or district shall be situate, residing in or 
acting for such hundred or district ; and they sliall thereupon appoint 
** a special petty session of all the justices of the peace of the county, 
riding or division, acting for such hundred or district, to l)e holdeii 
“ u'ithiii not less than inruh/, nor more than ihirhj days next after the 
** exhibition of such notice, for the purpose of hearing and determining 
any claim which may be then and there brought bc^fore them, on account 
“ of any such damage ; and such high constable shall, within i/tree days 
after such appointniont, give n(»tice in writing to the claimant, of the 
** day and hour, and place* appointed for holding sncli petty si^ssion, and 
“ shall, within ten days, give the like notice to all the justices acting for 
“ such hundred or district ; and the claimant is thereby ri*quired to cause 
** a notice in Avriting, in the form in the schedule thereunto annexed, to 
“ be placed on the church or chapl dmir, or <»tber conspicuous part of the 
“ parish, township or place, in which such damage shall have Ikjcii sus- 
“ tained, on two preceding the day of holding such petty session. 

“ And it shall Ik* lawful for the justices, not being less than two, at such 
“ petty session, or any adjournment thereof, to hear and examine, upon 
“ iKitli or aflinnatiiMi, the claimant, and any of the inhabitants of the hun- 
“ dred, or other like district, and their several witnesses, concerning any 
“ such offence, and the damage sustained thereby; and thereupon the said 
“ justict's, or the majrnr part of them, if they shall find that the claimant 
has sustained any damage?, by means of any such offence?, shall make an 
“ order for payment of the amount of such damage to him, together with 
his reasonable costs and charges, and also an order fur payment of the 
“ costs and charges, if any, of the high constable, or inhabitants ; and 
“ shall direct such order or orders to the treasurer of the county, riding 
or division, in which such hundred or district shall be situate, who shall 
pay the same to the party or parties therein named, and shall be reim- 
“ bursed for the same, in the manner thereinbefore directed. And if any Pr^nahy on^higli 
“ high constable shall refuse or neglect to exhibit or give such n»iticc as is of duty. 
rec|U]red in any of the cases aforesaid, it shall lie lawful for the party 

* § 8, 8, 10. and sec sUt. 8 Oeo. IV. c. 83. 
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OF THE PROCEEDINGS 

** damnified to sue him for the amount of the damage sustained, sudi 
amount to be recovered by an action on the case, together with full 
" costs of suit.” 

Where any of the oflences, for which compensation is granted by virtue 
of that act, are committed in the county of a city or town, or in any such 
liberty, franchise, city, town or place, as either does not contribute at all 
to the payment of any county rate, or contributes thereto, but not as being 
part of any hundred, or other like district ; it is enacted, that the inha- 
bitants thereof shall be liable to yield compensation, in the same manner, 
and under the same conditions and restrictions in all respects, as the 
inhabitants of the hundred ; and every thing in that act in any wise 
relating to a hundred, or to the inhabitants thereof, shall equally apply 
to every county of a city or town, and to every such liberty, fi'anchise, 
city, town and place, and to the inhabitants thereof; and where the jus- 
tices of the peace of the county, riding or division, are excluded from 
'' holding jurisdiction in any such liberty, franchise, city, town or place, 
“ in every such case, all the powers, authorities and duties, by that act 
" given to or imposed on such justices, shall be exercised and performed 
by the justices of the peace of the liberty, franchise, city, town or place, 
** in which such offence shall be committed ; and where the offence shall 
be committed in a county of a city or town, aU the like powers, autho- 
rities and duties, shall be exercised and performed by the justices of the 
peace of such county of a city or town : And in every action to be 
** brought, or summary claim to be preferred, under that act, against the 
inhabitants of a county of a city or town, or of any such liberty, fran- 
chise, city, town or place, the process for appearance in the action, and 
the notice required in the case of the claim, shall be served upon some 
** one peace officer of such county, liberty, franchise, city, town or place : 

And all matters which by that act the high constable of a hundred is 
" authorized or required to do, in cither of such cases, shall be done by 
the peace officer so served, who shall have the same powers, rights and 
remedies, as such high constable has, by virtue of that )Eict, and shall be 
subject to the same liabilities ; and shall, notwithstanding the expiration 
of his office, continue to act, for all the purposes of that act, until the 
termination of all proceedings in, and consequent upon such action or 
** claim ; but if he shall die before such termination, his successor shall 
" act in his stead*.” 

In following up a writ of execution to its consummation, under the sta- 
tute of hue and cry, 8 Geo. II. c. 16. which the subsequent statute of 19 
Geo. II. c. 34. § 6. refers to, and adopts as the mode of proceeding in 
case of a penalty recovered by the executor of a revenue officer killed in 
pursuit of smugglers, against the inhabitants of the hundred, (or of a 
Lathe, in Kent), and which latter statute is not repealed by 7 & 8 Geo. 
IV. c. 27« it is sufficient for the sheriff, to whom the writ had been deli- 
vered, to return, even after the expiration of sixty days given him by the 
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act to return the writ, that he had delivered it to the justices of the peace 
of the hundred, who are charged with the duty of directing the levy 
on the inhabitants, and that they had done nothing upon it ; and the court 
of King's Bench will not thereupon attach the slieriff, for not returning 
the writ, but the next proceeding is against the magistrates, to oblige them 
to do their duty*. 

* )S East, 544. 
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C(f the Capias hy Originai., and Process of Outlawry, 
in the King’s Bench, and Common Pleas. 


CapiaSf origin 
of. 


When it lies. 


What, and by 
whom issued. 
Direction, and 
form of. 


yllwSt or jilurics, 
capias. 


Testatum cajms. 


Nim omittas 
cajnas. 


A.T common law^ the defendant was not liable to be arrested^ upon mesne 
process^ for civil injuries unaccompanied with force \ This immunity of 
the defendant’s person^ in case of peaceable though fraudulent injuries, 
producing great contempt of the law in indigent wrongdoers, a capias was 
allowed to arrest the person, in actions of account, though no breach of 
the peace were suggested, by the statutes of Marlbridge, (52 Hen. III.) 
c. 23. and Westm. 2. (13 Ed. I.) c. 11. in actions of debt and detinue, by 
statute 25 Edw. III. stat. 5. c. 17* and in all actions on the case, by statute 
19 Hen. VII. c. 9 b. 

In ordinary cases therefore, if the sheriff return, on the original unrit, 
or process of attachment, that the defendant has nothing by which he can 
be summoned or attached, a capias may be sued out, in order to arrest his 
person And where a capias lies, it is now generally issued in the first 
instance, without previously suing out the original ^ ; in like manner as 
in Chancery, it was usual to issue the subpoena, without first bringing in 
the bill The capias is a judicial writ, issued by the filacer, and directed 
to the sheriff or sheriffs of the same county as the original ; commanding 
them to take the defendant, if he be found in their bailiwick, and safely 
keep him, so that they may have his body in court, at the return of the writ, 
to answer the plaintiff in the action : and it is usually called a special 
capias ad respondendum If the sheriffs return to this writ, that the 
defendant is not found in their bailiwick, the plaintiff may have an alias 
or phiries capias, directed to the same sheriffs, commanding them, as before, 
or as ojlentimes they have been commanded, to take the defendant &c. : 
or he may have a testatum capias, directed to the sheriffs of a different 
county, (and afterwards, if necessary, an alias or pluries testatum capias,) 
suggesting that the defendant lurks and wanders in that county \ In 
any of these writs, if the defendant be within a liberty, it is usual to in- 
sert a clause of noti wnittas which clause may be inserted in the first 
process : So that, under particular circumstances, it may be necesssary for 
the plaintiff to have recourse to an alias or pluries testatum, non omittas, 


• 3 Co. 12. 

*» 3 Blac. Com. 281. 

^ Com. Dig. tit. Pleader, 2 W. 2. Gilb. C. 
P. 14. 3 Blac. Com. 279, &c. Steph, PL 25. 
Jnte, 104. • 


® Trye, 59. 

^ Append. Chap. VII. § 1. 
« Id. § 3. 

*» Id. § 4. 

» Id. § G. 



129 


OF THE CAMASr BY ORIGINAL. 

cajpias ad respmdeKdum, which is the iKiiost special writ of any against the 
defendant’s person ; and commands the sheriffs^ as before, or as qfieatimes ' 
they have been commanded^ not to omit by reason of any liberty, but to 
take the defendant, &c. it being teetified that he lurks and wanders in their 
county. As an original writ cannot be issued ^ so there cannot be a capias, pannotbe issued 
into a county palatine ; but on an originaL writ sued out in another county, 
a testatum capias may be issued into a county palatine ^ for bringing in 
the defendant. In the courts of great sessions in Wales, by a late act of f sessions 
parliament ^ writs may issue from one county to another. 

In a personal action, brought by two or more executors, there may be Summons and 
summons and severance; that is, if one or more of them will not join with 
the rest in prosecuting the action, the court will issue a writ of summons 
ad sequendum simul^, and upon their non<«ppearance at the return of it, 
will give judgment of severance ^ so as to enable the rest to proceed with- 
out them. 

The process upon the original should be tested in the name of the chief Teste and return 
justice, or senior judge of the court, if there be no chief justice. The originS* **^^ 
capias should regularly be tested in term-time ; but not on a Sunday, or 
other dies turn juridicus : And where the plaintiff means to proceed to 
outlawry, the capias should be tested on the quarto die post of the return 
of the original the alias on the quarto die post of the.return of the capias, 
and the plurics on the quarto die post of the return of the alias 8 ; and 
there must be Jifleen days at least between the teste and return of 
each writ K In the Common Pleas it is said, that suing out the capias, 
alias, and pluries together, is regular, and warranted by constant practice K 
And unless the plaintiff mean to proceed to outlawry, the capias may be 
tested before the original, and even before the cause of action accrued, pro- 
vided it be actually taken out afterwards ; and it is not necessary, in other 
cases, that the alias or pluries should be tested on the quarto die post of the 
return of the preceding writ ^ : for as the mesne process never appears on 
the record, no error can be assigned therein ^ ; and the defendant cannot 
have oyer of it, so as to plead in abatement These several writs must be 
made returnable like the original, in the King's Bench, on a general return 
day “, ubicunque, or wheresoever the king shall then be in England, or, in 
the Common Fleas, before the king’s justices at Westminster, in the same. 


* AtUCf 105 . 

Append. Chap. VII. § 5. 

® Stat. 5 Geo. tV. c. 106. § IS. 

^ Append. Chap. VII. § 7. 

*/</.§ 8. and see Bac. Abr. tit. Summons 
and Severance^ F. 

' Tiye, 191. 

* Wright and another v. , T. H Geo. 

JII.K.B. 

* Ti^e. 60. S Wils. 1 17. 1 H. Blac.222. 
hat see the statutes 16 Car, I. c. 6. § 7. 2i 
Cpo. II. c. 48. § 5, jlnlCf 107. 

VOL. |. 


> Barnes, S22. 

^ Wright and another v. T. 44 Geo. 

1II.K.B. 

1 3 Wils. 454. 

Per Cur, £. 18 Geo. III. 2 Cromp.S 
Ed. 87, 8. and ok I Bos. & Pul. 342, 3. 

" And a testatum capias in the Common 
Pleas, having been made returnable on a day 
certain, instead of a general return day, wns 
held irregular. 2 New Rep. C. P. 1S3. and 
see 5 Taunt. 858. 1 Marsh. 399. S. C. 


K 




Amendment oC 


OP OPTLAWRT. 

Of the next term ; for where a whole term intervene8> between the teste 
and return of the capias, it is null and void* : and a testatum capias, by 
original^ made returnable at Westminster, instead of " wheresoever, &c.” 
is irregular \ 

The process by original may in general be amended^ as well as the pro- 
cess by bill. Thus^ leave has been given to amend a special capias, in one 
of the defendants* names^ in order that an application might be made to 
the master of the rolls^ to procure a new original So a special capias, 
omitting the Christian names of two of the defendants^ was amended by 
inserting them^ though there was nothing to amend by> on payment of 
costs'^. If there be less ihAXi^fteen days between the teste and return of 
process by original, it may be amended, in the Common Pleas ® : And 
where a capias is made returnable on a day certain, instead of a general 
return day, that court will allow it to be amended, even after a rule nisi 
obtained to quash the writ for irregularity, on payment of costs So, 
where an attachment of privilege was returnable after the essoin day, and 
before the quarto die post, instead of being returnable on a day certain in 
full term, an amendment was allowed, on payment of costs s. But the 
courts will not in general allow an amendment of process, to the prejudice 
of the bail **. 


Esigi facias. When the defendant absconds, or keeps out of the way, so that he can- 
not be arrested or served with process, the plaintiff, on the return of non 
cst inventus to the pluries capias, may have a writ of exigi facias, and pro- 
lo joint action, cced to outlawry ^ : Or, if there bo several defendants in a joint action, 
and one of them abscond, or keep out of the way, the plaintiff may have 
a writ of exigi facias against that defendant ^ ; and must proceed to out- 
Dpcliui^, nOer lawry against him, before he can go on against the others K In declaring 
" against A. upon a joint contract by A. and B. it is not enough to allege 

that B. was in due manner outlawed, without adding that he was outlawed 
in that suit And where, in a joint action against two, it appeared that 
one of the defendants had been outlawed upon different process from that 
by which the other w'as brought into court, and no connexion was shewn 
between the several writs of capias against each, as referable to the same 
original ; as where one was outlawed upon process by original, tested the 
lOth April, returnable on the first return of Easter term, and continued 
regularly down to the time of the outlawry, and the other was arrested on 
a special testatum capias, issued on the 24th April in Hilary vacation, to 
which bail was put in, and the plaintiff declared against him alone. 


‘ 2 Blac. Rep. 845. S Wils. 341. S. C. 

* 1 Chit. Rep. S2S. ^ 

* 7 Durnf. & East, 299. and sec 1 Bos. & 
Pul. 481. 2 Bos. & Pul. 109. 

^ 2 Smith R. 392. 

* 3 Wils. 454. 2 Blac. Rep. 918. S. C. t 
H. Blac. 291. I Bos. & Pul. 342. 

' 5 Taunt, 853. 1 Marsh. 399. S. C. 

®6 Moore, 113. 3 Brod, & Bing. 25. 
S. C, 


^ 2 New Rep. C. P. 135. Wood and others 
V. Hindietft 57 Geo. III. K. B. 1 Chit. Rep. 
323. and see id. 374. 

' 3 Blac. Com. 283. Gilb. C. P. 15. 
k To'C» 165. 

1 1 Sir. 473. 1 WUs. 78. 2 Str. 1269. 1 
Blac. R^. 20. 4 Bro. Pari Cas. 604. S. C. 

*”3 East, 144. but see Co. Lit. 128. 5. 
352. b. 
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alledging jfhe outlawry of the other defendant in tie same suit ; the court 
of King's Bench set aside the declaration for irregularity But an alle- 
gation that a co-defendant was by due course of law outlawed^ at the suit 
of the plaintiff^ in thin plea and sitii, is sufficient^ without a prout patet 
per recordum^. 

Outlawry, in civil actions^ is putting a man out of the protection of the Outlawiy, in 
law, so that he is incapable of suing for the redress of injuries, and may what, *and when 
be imprisoned : and he forfeits thereby all his goods and chattels, and the 
profits of his lands ; his personal chattels, immediately upon the outlawry, 
and his chattels real, and the profits of his lands, when found by inqui- 
sition ^ So penal were the consequences of an outlawry, that until some 
time after the conquest, no man could have been outlawed except for felony, 
the punishment whereof was death : But in Bracton's time and some- 
what earlier, process of outlawry was ordained to lie in all actions vi eh 
armis : and since, by a variety of statutes, (the same as introduced the 
capias,) process of outlawry lies in account, debt, detinue, and divers other 
common or civil actions 

If the defendant be a woman, the proceeding is called a waiver ; for Waiver of 
as women were not sworn to the law, by taking the oath of allegiance in '*^***"®”* 
the Icet, (as men anciently were, when of the age of twelve years or up- 
wards,) they could not properly be outlawed, or put out of the law, but 
were said to be waived, that is derelictw, left out, or not regarded And 
for the same reason, an infant cannot be outlawed under the age of twelve 
years flf. 

Outla^vry is cither upon mesne process before, or upon process after Upon itiesnc 
judgment*’. Upon process, the plaintiff cannot proceed to out- 

la^vry, unless the action were commenced by original writ * ; nor can the 
defendant be outlawed after judgment, unless the action were so com- 
menced : therefore, where the defendant was outlawed after judgment, in 
an action commenced by bill of privilege, it was holden that process of 
outlawry did not lie, as there was no capias in the original action K After After judgment, 
judgment, the plaintiff may have an exigi facias, and proceed to outlawry, 
upon the return of mn est inventus to a writ of capias ad satisfaciendum, 
without an alms or pluries^; because the defendant, having been already 
in court before judgment, and having conusance of the debt, ought to 
pay it on the first suing out of the capias, and his not performing the 
judgment is a contumacy, for which he is put out of the king's protection. 

And no writ of proclamation is required upon an exigent after judgment, 

but only upon mesne process In the Common Pleas, the defendant may In C. P. on 

■ 16 East, 1. 8 Co. Lit. 128. a. 

*• 7 East, 60. h Tiye, 77. 

1 Salk. 396. 1 M‘Clel& Y. 196. * 1 Sid. 169. 

Bract, lib, v. p, 426. k i £eon, 329. Cro. Eliz. 216. 

• Co. Lit. 128. b. Tr>c, 72. Gilb. C. P. » Gilb. C. P. 17. Trye, 77. 124. 

15. Fort. 37. n, 573^ 7^ 

f Lit. § 186. Co. Lit. 122. b. Trye, 66. 

K 2 
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common or spe- 
cial of'igitial. 

Lies not in 
Exchequer. 


Hxigi Jacias, 
what« and by 
whom issued. 


Teste of. 


AUocatur en- 

Must be in sbe- 
ritPs hands, 
when defendant 
is demanded. 


Marking phmes 
cajfiaSf in C. P. 


Writ of procla- 
mation. 


be outlawed on a common original, in trespass Square clausum frept, or on 
a fpeoia/ original, adapted to the nature of the action But, in the' Ex- 
chequer, the defendant cannot be outlawed; as the plaintiff cannot pro- 
ceed therein by original writ 

The writ of exigi facias is a judicial writ, made out by the Jilaccr, as 
clerk of the exigenis^y in the King’s Bench, or by the exigenter in the 
Common Pleas, and directed to the sheriff of the county where the action 
is laid commanding him to cause the defendant to be required from 
county court to county court, or from husting to hustings if in Louden ®, 
that is, at five sticcessive ^ county courts or'hustings, until he be outlawed, 
if he do not appear, and if he appear, to take him &c. This writ should 
be tested on the quarto die post of the return of the pluries capias before, 
or of the capias after judgment : and if there be not fve county courts 
between the teste and return of it, there issues, upon the sheriff *s return 
thereto **, an exigent de novo, with a clause (whence it is called an nZ/o- 
catur exigent,) directing the sheriff to allow the several county courts, 
at which the defendant has been already required K The writ of exigent 
upon an outlawry, must be in the hands of the sheriff, at the time the de- 
fendant is demanded ; and therefore, where a sheriff returned to a writ of 
exigent, and allocatur exigent, that he had demanded a defendant at tlic 
hustings, upon fve several days, on three of which the writs could not by 
possibility have been in his hands, the court held that the returns were 
irregular \ In the Common Pleas, no exigenter shall receive any pluries 
capias, in order to make an exigait or proclamation thereon, before the 
same is signed or stamped by the clerk of the warrants, or his deputy, to 
the end it may thereby appear that the warrants of attorney therein arc 
duly filed ^ : and therefore the practice in this court is, to take the pluries, 
when returned by the sheriff, with a warrant of attorney, to the clerk of 
the warrants, who will mark it, on being paid for filing the warrant 

In addition to the exigent, a writ of proclamation " was introduced by 
tlie statute 6 Hen. VIII. c. 4. which, except in London or Middlesex, 
required it to be directed to the sheriff of the county of which the defend- 
ant was called or described in the original, for there he was supposed to 
dwell ; and if he did not in fact dwcU there, he might have avoided the 
outlawry, by the statute of additions ® ; And where the exigent was 


* Barnes, SSO. 324. 

1 Price, 309. Ante, 38. 

® Trye, mivrtf, 

^ Fitz. Abr. tit. Exigent, 20. Bro. Abr. 
tit. Exigent ^ Caims, 19. Dyer, 295. but see 
S Bac. Abr. 709. Gilb. C. P. 16. Cromp. 
Jntrod, 3 £d. xcv. sernb^ contra, 

® In London, the hustings are holden once 
every fortnight; on which account the action 
is generally laid there, when the plaintiff in- 
tends to proceed to outlawiy. Trye, 66. 3 
Lev. 245. 

^ Plowd. 371. 


* Tr 3 T, 112. and see Append. Chap. VII. 
§9. 

h Id, § 10. 

> Tiy'e, 114. Bast. Ent. 189. 355. and sec 
Append. Chap. VII. $ 11. 

^ 3 Dowl. & Ryl. 55. 

1 R. H. 2 & 8 Jac, II. C. P. and see R. 
H. 14 & 15 Car, II. 9^.2. C. P. Ante, 96. 

“ Imp. C. P. 7 Ed. 566, 7. 

“ Gilb. G P. 19. Tr>’e^ 118. Thes, Brev, 
88. and see Append. Chap. VII. § 12. 

® Dyer, 214. 
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directed into London or Middlesex, and the .defendant called therein 
** late of London or Middlesex** but did not dwell there, the writ of pro- 
clamation was required to be directed to the slieriff of the county where 
the defendant was dwelling at the time of the exigent awarded^ or if. the 
king’s writ did not run there, to the sheriff of the next adjoining county* But 
the writ of proclamation is at present governed by the statute 31 Bliz. c. 3. 

§ 1. which enacts, that '‘in every action personal, wherein any writ of 
“ exigent shall be awarded out of any court, a writ of proclamation sliall 
“ be a^varded and made out of the said court, having day of icsic and re- 
“ turn as the said urit of exigent shall have, directed and delivered of 
“ record to the sheriff of the county where the defendant, at the time of 
“ the exigent so awarded, shall be dwelling ; which writ of proclamation 
‘‘ shall contain the effect of the same action : And that the sheriff of the 
“ county, unto whom any such writ of proclamation shall be delivered, 

“ shall make three proclamations, one in the open county court, another 
“ at the general quarter sessions of the peace, in those parts where the de- 
“ fondant at the time of the exigent awarded shall be dwelling, and the 
“ third, one month at the least before the quinto cxaclus by virtue of the 
“ said writ of exigent, at or near the most usual door of the church or 
“ chapel of that town or parish where the defendant shall be so dwelling; 

“ and if the defendant shall be dwelling out of any parish, then in such 
“ place ns aforesaid, of the next adjoining parish in the same county, and 
“ upon a Sunday, immediately after divine service, and sermon (if there 
“ be one), and if there be no sermon, then forthwith after divine service : 

“ And that all outlawries had and pronounced, whereupon no writs of 
“ proclamations sliall be awarded and returned according to the form of 
“ this statute, shall be utterly void and of none effect®/' This writ Teste and return 
should have the same teste and return as the exigent ; and if the defendant 
rcside^n a different county from that into which the exigent issued, the matiun. 
writ is called foreign proclamation \ The sheriff's return to this writ is, lleturn to. 
that he has caused the defendant to be proclaimed ; and that either gene- 
rally, according to the effect of the statute S or specially, setting forth the 
times and places when and where the proclamations were made But Proclamations, 
where the proclamations returned by the sheriff, could not by possibility irregular, 
have been made between the day of issuing the writ and the day of the 
return, inasmuch as there was no county court or general quarter sessions 
of the peace held, at which the defendant could have been proclaimed, 
while the writ was running, the court seemed to think that the proceed- 
ings were irregular ®. When the exigait and writ of proclamation are re- Filing exigent, 
turned, they should be taken to the flacer, in the King's Bench ; but, in chmati'om^ 
the Common Pleas, the exigent is taken to the clerk of the outlawries, and 
the writ of proclamation filed with the exigenter. 

• This act of parliament is enforced by the 
court rules of M. 1664. § 6. K. B. and M. 

1064. $ 9. C. P. 

^ Ajuniiid. Chap. VII. § la. 


* Id. § 14. 

J Id. 5 15. 

• 3 Powl. & Ryl. 55. 
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Proceedings on 

exigent. 


Supenedea$t on 
entering com- 
mon appearancesi 


Special bail. 


Upon the defendant's being put in exigent, he is either taken by the 
dieriffj appears voluntarily^ or makes default If he be taken^ he either 
remains in custody of the sheriiF^ or gives bail^ &c. as upon a common ar- 
rest. Formerly, if the defendant had appeared voluntarily, at any time 
before the return of the exigent ^ or quarto die post of the return in the 
Common Pleas S he might have obtained a writ of supersedeas^ from the 
Jilacer, as clerk of the supersedeases ^ in the King’s Bendh, or from the 
exigenter in the Common Pleas, on entering a common appearance of the 
term in which the exigent issued In the Common Pleas, the super-- 
sedeas is itself an appearance, if delivered ^to the sheriff before the quarto 
die post of the return of the exigent^ i And, in that court, after the return 
of the exigent, but whilst it remained in the sheriff's hands, and before 
the defendant was returned outlawed, the court made a rule, that a su- 
persedeas to the exigent should be allowed, on payment of costs This 
practice of granting a supersedeas still continues, in cases which do not re- 
quire special bail. But upon a question agitated some years ago, in the 
court of King's Bench, whether, in a case originally requiring special bail, if 
the defendant stand out to an exigent ff, he can come in and appear to the 
exigent, without putting in special bail, it was ruled by the court, that there 
ought to be special bail. It would be very unreasonable, they said, that the 
defendant should gain an advantage, by standing out till process of out- 
lawry : He certainly ought not to be in a better condition then, than if he 
had appeared at first : " And accordingly the direction given was, that the 
filacer should not issue a supersedeas, till the defendant had put in special 
bail \ So, in the Common Pleas, it is a rule, that where the defendant 
shall abscond to avoid being arrested, and cannot be arrested, although the 
plaintiff shall bond Jidc have used his best endeavours for that purpose, a 
Jttjoer^edca^shall not be issued, to stay the proceedings to an outlawry, unless, 
the defendant shall have first put in special bail ; and that the writ*of jm- 
persedeas thereupon issued, in case special bail shall not afterwards be per- 
fected according to the course of the court, where special bail is required 
upon arrests, shall be void, and of no effect to stay the plaintiff's pro- 
ceeding to the outlawry : but the same may be gone on with, from the 
time of such default, as if no appearance had been entered or special bail 
filed, and shall not be deemed irregular or erroneous, by means of such 
interruption of the proceedings, by putting in, and not afterwards per- 
fecting special bail as aforesaid*.” 

* Cas. Pr. C. P. 88. 

** Append. Chap. VII. § 16. and for the 
sheriiT's return thereto, sec id, % 17. 

^ Trj’Ci m 

^Id, 67, 8. Gilb. C. P. 19. Fort. 39. 

Barnes, S26. 

* Barnes, 319. 

^ Id, 383. and see II. ]\I. 17 Car, II. R. 

E. 24 Car, II. reg, 1. R. T. 2 Jac, II. C. P. 

* The question, as stated by Sir James 


Bwrow, was whether the defendant, stand- 
ing out to an oudawry, can come in and ap- 
pear to the ouUawry, without putting in spe- 
cial bail : but upon inquiry, it appears to 
have been, as stated above, upon the exigent, 
before outlawry, 

3 Bur. 1980. 

* R. E. SI Geo. III. C. P. And see 
furOier, as to bail on process of outlawry. 
Peterbd. Part I. Chap. XVIIl. 
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If tlie defendant be neither arrested nor aj^r, but make de&ult, at Judgment of 
/ve successive county courts or hustings, he is outlawed if a man, or if a 
woman she is waived, by the judgment of the coroners, or of the recorder 
in London^; and the judgment of outlawry being returned by the she- Capias utlaga^ 
riff upon the exigent, ^ejilacer, who acts as clerk of the mtlawrien in 
the King’s Bench * ** >, will make out a writ of capias utlagatum, which is 
cither general or special ®, and may be issued into any county, without a , 
testatsm * ; nor is there any occasion, upon an outlawry «/?cr judgment, 
to revive the judgment by scire facias, after a year and a day ®. But, in 
the Common Pleas, a writ of capias utlagatum cannot be sued out and 
tested after the death of the defendant And where the judgment of 
outlawry was entered after the plaintiff ’s death, the court held, that a 
capias utlagatum could not regularly be issued, without reviving the 
judgments. 

By the general writ of capias uiUigatum, the sheriff is commanded. General, form of. 
" that he do not omit, by reason of any liberty of his county, but that he 
take the defendant, if he be found in his bailiwick, and him safely keep, 
so that he may have his body in court, on a general return day, 7 vhere-^ 

** soever, &c. in the King’s Bench, or, in the Common Pleas, before the 
** king’s justices at W tislminslcr, to do and receive what the court shntl 
** consider of him The defendant being taken by the sheriff on this 
writ, cither gives bail to appear and reverse the outlawry ; or remains in 
custody, until he actually reverse it, or obtain a charter of pardon, or be 
relieved under an insolvent act *. 

At common law, the defendant could not have been bailed, when taken Bail on, nt 
by the sheriff on a capias utlagatum and this case is particularly cx- 
cepted out of the statutes 23 Hen. VI. c. 9. and 13 Car, II. stat. 2. c. 2. 

, § 4. by the latter of which statutes it is expressly declared, that no 
** sheriff, &c. shall discharge any person or persons, taken upon any writ 
of capias utlagatum, out of custody, without a lawful supersedeas first 
had and received for the same But now, by statute 4 & .5 W. & M. On slat. 4 ik 
c. 18. § 4, 5. " if any person, outlawed in the court of King's Bench, ^ 

** other than for treason and felony, shall be taken and arrested, upon any 
“ capias utlagatum out of the said court, the sheriff making the arrest 
may, in all cases where special bail is not required by the said court, take 
" an attorney’s engagement under his hand, to appear for the defendant, 
and reverse the outlawry ; and may thereupon discharge the defendant 
from such arrest : and, in those cases where special bail is required by 
** the said court, the said sheriff shall and may take security of the defend- 


• Co. Uu 288. b. Gilb. C. P. 16, 16. and 
sec Append. Chap. VII. § 10. 

** Trye, inprf. 

• Id. 66, 6.* Gilb. C. P. 16. 

® 1 Vent. SS. Gilb. C. P. 17. 

• Cro. Eliz. 706. 6 Mod. 203. Gilb. C. P. 
71. 

^ Cas. Pr. C. P. 36. 


< Bomes, 326. and see id, 323. 

** Trye, 115. and sse Append. Chap. VII. 
§ 18, 19. 

> 4 Bur. 2119. 2127. 
k Trye^ 73. 3 Bur. 1484. 4 Bur. 2640. 

* And sec R. H. 2 Car, I. § 6. M. 1664. 
§9. H. 16 & 16 Cor. II. M. 17 CVrr. II. 
T. 2 Jac. II. C. P. 



OF 


13t 


** aiit l^bond, tidth one or more sufficient surety or sureties^ in the 
penalty of double the sum for which spedal bail is required^ and no 
more^ for his appearance by attorney in courts at the return of the writ, 
and to do and perforin such things as shall be required by the same 
court ; and after such bond taken, may discharge the defendant from 
'' the said arrest : Or, in case the defendant shall not be able to give se- 
" curity as aforesaid, btfore the return of the writ, he shall and may be 
" discharged, whenever he shall find sufficient security to the sheriff, for 
“ his appearance by attorney in the said court, at some return in the en- 
suing term, to reverse the outlawry, and to do and perform such other 
** thing and things ns shall be required by the said court This statute 
has been construed not to extend to criminal cases ; at least to misdemeanors, 
after conviction^ : And even in civil cases, the defendant cannot be bailed, 
where he was not bailable upon the process to outlawry ® ; for it was the 
design of the statute to put him in the same condition as if he had not 
been outlawed : and therefore he is not bailable, when taken upon an out* 
lawry after judgment. Neither, upon this statute, will the court on 
motion restore goods taken upon a special capias utlagatum ^ ; but they 
will of course be restored, upon the reversal of the outlawry ®. A hank* 
rupt having been arrested after outlawry, and a levy made on his goods by 
the sheriff, under a special writ of capias utlagatum, the court of King’s 
Bench would not relieve him on motion, in a summary way, from such ar- 
rest and levy, except upon the terms of appearing to the action, and putting 
in and perfecting special bail ; although the plaintiff had also proved her 
debt under the commission, and received a dividend, after which she com- 
menced her action for the balance And it seems, that bankruptcy and 
certificate are no grounds for discharging a prisoner in custody on a capias 
utlagatum 

When there is no affidavit of a bailable cause of action, the sheriff is au- 
bond to appear, thorized, by the statute, to discharge the defendant, on an attorney's 
undertaking to appear and<ireverse the outlawry; But where an affidavit 
has been made, he aught not to be discharged, without giving the security 
required by the statute j which is not a common bail bond, but a bond, 
with one or more sufficient surety or sureties, for appearance by attorney 
at the return of the writ, and to do and perform such things as shall he 
required by the court ; that is, to put in and perfect bail to a new action, 
plead wthin a limited time, put the plaintiff in the same condition, and 
such like matters And it is not necessary that the affidavit should be 
made before the outlawry^, nor the sum sworn to indorsed on the capias 
utlagatum * y but it is sufficient, if there be an affidavit before the defend- 


• Sec R. H. 2 Car.J. § S. C. P. 

^ * Bur. 2539. 

* M 2540. 

2 Wils. 127. Per Cur. M. 20 Geo III. 
K.B. 

® Garth. 469. 1 Ul Rayni. 849. S, C. 

' 14 East, 586. 


B 8 Taunt. 141. 
b 3 Bur. 1488. 

» 4 Bur. 2540. 

2 Str. 1178, 9. 1 Wils. 8. S. C. ForU 
39. S. P. 

^ 8 Bur. 1482. 
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ont is discharged t the court having determined; that process of outlawry 
is not within the statutes for preventing frivolous and vexatious arr^s^ 
By the special writ of capias uilagaiumi the sheriff is commanded^ not 
only to take the defendant, as by the general writ, but also to inquire, 
by the oath of honest and lawful men of his county, what goods and 
chattels, lands and tenements, he hath, or had on the day of his out* 
lawry, or at any time afterwards ; and by their oath to extend and 
appraise the same, according to their true value ; and to take them into 
the king's hands, and safely keep them, so that he may answer to the 
king for the true value and issues of the same ; making known what 
he shall do thereupon to the court, on the return-day'*.” Upon this 
writ, the sheriff is to impanel a jury, who are to make inquiry of the 
goods and chattels of the defendant, including his dehts^ or choses in ac- 
tion, and also of his leasehold and freehold lands and tenements ; to 
praise the goods, aUd to extend or value the lands, &c. But they have 
nothing to do with his copyholds^, or trust property ®. Witnesses may be 
stihpcena'd to attend the execution of the inquiry; and when made, the 
sheriff is to take possession of the goods and chattels of the defendant, and 
of the UaseluM tenements in his own occupation^: But he must not oust, 
or disturb the possession of his tenants ^ ; and can only take the issues or 
profits of his freehold tenements The inquisition should set forth, with 
convenient certainty , the appraised value of the goods; the particulars of 
the debts ; of what landsy &c. the defendant is seised or possessed, the 
different parcels, in whose tenure, and of what annual value, beyond re- 
prizes K But the inquisition, being merely an office of instructimi or sii- 
formation, docs not require so much certainty as an office of inlitulingK 
And if the lands, &c. be undervalued, there may be a 7nelius %nquirendum\ 
When the special writ of capias nilagaium is returned, it should be de- 
livered, with the inquisition annexed, to the filacer, as clerk of the exi- 
gents and outlawries^ in the King's Bench, or to the clerk of the outlaw^ 
ries in the Common Pleas, and afterwards filed in the office of the custos 
brevium^; whence a transcript is sent into the Exchequer®. Out of 
this latter court there issues a venditioni exponas, to sell the goods i*, a 
scire facias, to recover the debts % and a levari facias, to levy the issues 


® Ftnmes v. dUen, M. 10 Goo. II. cited 
in 3 Bur. 1483. Barnes, 328. 

Trye. 115, 16. OJ. Srev. 36. Thes. 
Brev. 59, &c. Lil. Eiit. 552. and see Ap- 
pend. Chap. VII. § 20. 

® 4 Co. 95. Lane, 23. Lutw. 329. 1513. 
Gilb. C. P. 200. but see 2 lioL Abr. 806. 1. 
52. Sav. 40. 

Parker, 190. 

® Cro. Jac. 513. Sty. Rep. 41. Bunb. 92. 
but see the statute of frauds, 29 Car. II. c. 
3. § 10. though it rather seems that trust 
property is ;not extendible by this statute, 
on a capias ullagatum. Lee’s Prac. Die. 2 
Ed. 315. n. and see Hardr. 466, 7. 488. 


f 9 Hen. VI. 20, 21. 

» Id. 21 Hen. VII. 7. 
h Id. I*lowd. 44). Ilardr. 106. 176. Bunb. 
103. 105. 

* Append. Chap. VII. § 21, 22. 

^ 2 Salk. 469. Bunb. 103. 

1 Hardr. 106. but see 2 Salk. 469. 

*" Tiye^ in prtf. 

" Id. ibid. & p. 88, 9. 3 Durnf. & East, 
578, 9. 

® Gilb. C. P. 16. 

^ Append. Chap. VII. § 23. and for the 
return thereto, see id, § 24. 

1 Gilb. C. 1’. 16. 1 Lutw. 330. 
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and profits ; under which latter writ^ the sheriff may take not only tlic 
rent and moveables of the>party outlawed, but also the cat^ of a, stranger, 
levant and couchant on the lands extended *. In aid of these writs, a bill 
may be exhibited in the Exchequer, against the outlaw, to compel a dis- 
covery of his real and personal estate, &c. either by the plaintiff, to enable 
him to take out execution, or by the attorney general, on behalf of the 
crown K And it is said to be the course of that court, upon an outlawry, 
to prefer an information, in the nature of a trover and conversion, against 
him that hath the goods of the party outlawed^. 

The money raised by the sheriff, undef these writs, belongs to the 
crown ; but the plaintiff may have it paid to him, in satisfaction of his 
debt and costs, by applying to the court of Exchequer, or lords of the 
treasury : and he may also, upon petition ^ to* the lords of the treasury, 
obtain a lea^e or grant, under the Exchequer seal, of the king's right to 
levy the profits ®. If the money raised by the sheriff do not exceed the 
sum of JiJly pounds, the court of Exchequer, on motion, will order it to be 
paid to the plaintiff. But if it exceed that sum, the plaintiff must pe/i- 
tion for it to the lords of the treasury ; stating the amount of his debt, a 
short abstract of the proceedings, with the expenses he has been put to, 
and praying, in respect thereof, that the attorney general may be autho- 
rized to consent, on behalf of the crown, that the money remaining in the 
sheriff's hands may be paid over to the petiti<^ner This petition is re- 
ferred, by the lords of the treasury, to their solicitor « ; who should be 
furnished with a certijlcaie of the proceedings from the clerk in court 
and an affidavit sworn before a baron, of the amount of the debt and 
costs ; whereupon he will make his report which should be filed with 
the clerk of the treasury. A warrant is then issued, under the king's 
sign manual, for the attorne;^ general to give his consent to an order, pur- 
suant to the prayer of the petition ^ : u][)on which a motion is made in the 
court of Exchequer ; and, the attorney general consenting, an order is 
framed accordingly This order must be engrossed, and put under seal, 
with a subpoena^ annexed to perform it; and the sheriff being served 
therewith, must pay over the money, or will be liable to an attachment 

Having thus shewn the consequences of an outlawry, I shall proceed to 
consider the mode of reversing it, where the party outlawed comes in 
gratis, or in consequence of an arrest upon the capias utlagaium. There 
are two ways of reversing an outlawry; Ist, by writ errors, returnable 


® 1 Ld. Raym. 305. and the cases there 
cited, in the last edition. 

*» Hardr. 22. 

® 1 Mod. 00. 

«* Append. Chap. VII. § 25. 

« 9 Hen. VI. 20. 2 Rol. Abr. 808. Hardr. 
106. 422. T. Raym. 17. Gilb. C. P. 17. 
f Append. Chap. VII. § 26, 7. 
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*» Id. § 29. 

» Id. 5 80. 


k Id, § 31. 

1 Id. § 32. 
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" Imp. K. B. 10 Ed. 537. 2 Cromp. 3 
Ed. 42. 

P Co. Lit. 259. b. Trye, 73. Fort. 38. 
2 Ken. 304. Append. Chap. XLIV. § 4, 5, 
6. And for the forms of assignments of er- 
ror, and other proceedings, on a writ of error 
corum nobiSf see fcT. § 60, &c. 122. 
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ooram no6t« % or oo6if 2dlyj by moitimf founded on a plea> averment S 
or Buggestiox^ of some matter apparent^ as in respect of a supersedeas, 
omission of process> variance^ or other matter apparent on the record : and 
yct^ in these cases^ some have holden^ that in another term> the defendant 
is driven to his writ of error. But for any matter of fact> as deaths im- 
prisonment^ service of the king, &c. he is driven to his writ of error, 
unless it be in the case of felony, and there in favorem vitas he may plead 
it. And there is an old rule of court, in the Common Pleas, that a writ 
of error shall not be allowed, nor any record removed, or writ of de non 
^nokstando or swj^sedeas granted, before some manifest error be shewn to 
the court, in term time, or in vacation to some of the justices, and by them 
allowed^. It seems, however, to be discretionary in the courts to relieve 
by motion, or put the parties to a writ of error ; and of late years they 
have gone further than heretofore upon motion, the more effectually to ex- 
pedite justice, save expence, and preserve the credit and character of the 
defendant . 

It was not formerly usual for the courts to reverse an outlawry upon 
motion, for error in fact ; the defendant being put to his writ of error for 
reversing it But now, where it appears by affidavit, that he was im- 
prisoned ff, or beyond sea at the time of the exigent awarded, the courts, 
for avoiding circuity, will reverse the outlawry upon motion. So, it was 
reversed by the court of Common Pleas, although it was sworn, that the 
defendant went beyond sea, in order to avoid the process K And where, 
on error to reverse an outlawry, the error assigned was, that before and at 
the time of awarding and issuing the exigi facias, the plaintiff in error 
was in parts beyond the seas, and the defendant pleaded, that before the 
awarding and issuing of the exigi facias, the plaintiff in error, of his fraud 
and covin, and in order to defeat the defen^nt in error of the means of 
recovering his just debt, and for the purpose of avoiding the outlawry 
when the same should be pronounced, voluntarily left the realm of Eng-- 
land, and went into parts beyond the seas, and, of such his fraud and covin, 
did voluntarily stay and remain in parts beyond the seas, until after the 
awarding of the exigi facias, and pronouncing of the outlawry, whereupon 
issue was joined, and found for the defendant in error; the court of 
King’s Bench held, that this plea was not an answer to the assignment 
of error, and that judgment of reversal of the outlawry should be entered 
for the plaintiff in error, non obstante veredicto But, in a late case 
the court refused to set aside an outlawry upon motion for irregularity, 
against one of several defendants, who was a foreigner and resided abroad. 


“ Tiye, 74. Append. Chap. XLIV. § 4. 

^ Append. Chap. XLIV. § 5, 6. 

Tiye, 69. 1 18. Thet, Brev, 60. and see 
Append. Chap. VII. § Sdi 
^ R. T. 24 Eliz. § 4. C. P. 

‘ Barnes, S24, 5. 

' Carth. 459. 1 lA Raym. 349. S. C. 2 
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325. 12 East, 622. 


^ S Taunt. 141. 

^ 4 Taunt. 691. 1 Maule & Scl. 409. and 
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129. (a). 132. 
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before be had appeared. On a writ of error to reTerse an outlawry, issue 
being joined on an assignment that the outlaw was beyond s^ at the 
time of suing out the writ of exigent^ and thence until the time of pro- 
nouncing the outlawry, and the plaintiff in error having proved the previous 
proceedings, and that the outlaw was abroad at the time of suing out the 
exigent, the court of Common Pleas held this to be sufficient, without 
proving the time when the judgment of outlawry was pronounced, or that 
the defendant was then abroad ^ But where the defendant was described 
ill an original writ, as T. B. of C. in the county of N., and, upon a writ 
of error brought to reverse the outlawry, the error assigned was, that 
T. B. was not, before or at the time of issuing the original writ, of or 
conversant in G. aforesaid, and that there was not any town, hamlet or 
place, of the name of C. in that county ; to which the plaintiff pleaded, 
that he prosecuted his writ,, with inteiit to declare upon a bond made by 
the defendant, by which he was described as T. B. of C. in the county of 
N. ; the court held, that this ^vas an estoppel, and affirmed the judgment 
of outlawry 

At common law, the party outlawed must have appeared in person, in 
order to reverse an outlawry ; it not being deemed sufficient for him to 
appear by attorney^. But now, by statute 4 Sc 5 W. & M. c. 18. § 3. 
for the more speedy and easy reversing of outlawries in the court of Kiiig*^ 
Bench, no person outlawed therein, for any cause matter or thing what- 
soever, treason and felony only excepted, shall be compelled to come or 
appear in person in the said court, to reverse such outlawry ; but shall 
** or may appear by attorney, and reverse the same without bail, in all 
** cases except where special bail shall be ordered by the said court.** An 
attorney therefore, making an affidavit to support a motion to set aside 
an outlawry, against a defendant who has not appeared, must shew that 
he is authorized to act for the defendant 

Before the allowance of a writ of error, or reversing an outlawry, by 
plea or otherwise, for want of proclamations, the statute of Elizabeth ® re- 
quires, that the defendant in the original action sliall put in bail, not 
'' only to appear and answer the plaintiff in a new action, to be commenced 
for the cause mentioned in the former**, but also to satisfy the condemn- 


* 5 Taunt. 309. 1 Marsh. 68. S. C. and 
see e Car. & P. 125. Ry. & Mo. 329. 
S. C. H 

^ 5 Barn. & Aid. 682. 1 Dowl. & Ryl. 
328. S. C. 

Cro. Jac. 402. Trye, 71, 2. 2 Salk. 
406, In the case of French v. Moore, M. 
45 Geo. III. K. B. it was detcraiined, that 
the- defendant must appear, before he can 
move to reverse an outlawiy : And this case 
was recognized by the Court, in that of jS>um- 
mervU v. Watkim, 14 East, 536. and see 2 
Moore, 567. accord. But iti the case of 
Graham v. ATeary, 1 Barn. & Aid. 132. tlie 


court held, that tlie defendant need not ap- 
pear, before he moves to reverse an out- 
lawr}' : for until it be reversed, no writ ex- 
ists, to which he can appear. 

3 DowL & RyL 65. and see 3 Barn. 
Cres. 736. 5 Dowl. & Ryl. 625. S. C. ac- 
cord. 

« 31 £Uz. c. 3. § 3. 2 Salk. 496. 
f The reason seems to be, tliat the process 
is determined by the outlawiy^ ; and conse- 
quently the plaintiff cannot declare upon it, 
but must bring a new action. Cro. Kliz. 
707. but see March, 9. ^ tvde post, Chap^ 
XVII. 
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ation^ if the plaintiff shall begin his suit before the end of two terains 
next after allowing the writ of error, or otherwise avoiding the said out- 
« lawry On reversing the outlawry, for any other error in law besides For other errors, 
the want of proclamations, it was long unsettled, whether the defendant 
should be obliged to put in special bail. In the earlier cases upon the 
subject, it was determined that he should^: But there are cases to the 
contrary, in the time of Holt, Ch. J.®; and in one of them** it is said, 
that if the party outlawed come in gratis, upon the return of the exigent, 

&C. he may be admitted by motion to reverse the outlawry, for any other 
cause than want of proclamations, without putting in bail ; but if he come 
in by cepi corpus, he shall not be admitted to reverse it without appearing 
in person, as in such case he was obliged to do at common law, or putting 
in bail with the sheriff for his appearance upon the return of cepi corpus, 
and for doing what the court shall order. In two subsequent cases ® how- 
ever, special bail was put in, upon reversing the outlawry, for errors in 
law, though it docs not appear, but that the party came in gratis. At 
length, in the case of Serecold v. Hampson the court, upon considering 
the words of the 4 & 5 W. & M. c. 18. § 3. which empowers the outlaw 
to appear by attorney, and says, the outlawry shall be reversed without 
boil, in all cases except where special bail shall be ordered by the court," 
declared they were of opinion, they had a discretimiary power to require it 
or not ; and that the want of an affidavit before the outla^vry was no ob- 
jection «, because that is only requisite to warrant an arrest: and though 
the 31 Eliz. c. 3. § 3. be the only act that expressly requires bail, it is 
not to be thence inferred, that in other cases it ought not to be insisted 
on ; for that act makes a new error, and the bail upon it is absolutely to 
pay the condemnation money. And accordingly, it is now settled, that 
on reversing an outlawry, for any other error in law besides the want of 
proclamations, bail is commm or special, in like manner as upon the arrest. 

Where special bail is required, it need not be put in before the allow- When put in. 
ance of the writ of error ; but it is well enough, if put in at any time be- 
fore the reversal \ And in a late case it was determined, that upon a Form of recog- 
writ of error prosecuted by the defendant in person, to reverse an out- 
laTOy, in a civil action, for a common law error, the recognizance of bail 
is to be taken in the common alternative form, to pay the condemnation 
money or render the principal, and not absolutely to pay the condemnation 
money *, as in the case of reversing an outlawry upon the statute 31 Eliz. 


* R. M. 12 Geo. 1. C. P. accord. And 
see 3 Barn, k Cres. 529. 5 Dowl. & Ryl. 
302. S. C. but see 2 Barn. & Cres. 353. 3 
Dowl. & RyL 575. S. C. 

^ Lit. Rep. SOI. Carth. 459. 1 Ld. 
Raym. 349. S. C. Gilb. C F. 19, 

12 Mod. 545. 1 Ld. Raym. 605. S. C. 
2 Salk. 496. 

^ 2 Salk. 496. 

* W’aU 4 Wattofif £. 12 Geo, 1. cited in 


1 Wils. 4. Martin ^ Duckett^ 2 Str. 051. 2 
Barnard. K. B. 298. S. C. 

f 2 Str. 1178, 9. 1 Wils. 3. S. C. and 

for a fuller note of this case, see 12 East, 
624. m notU. 

» Ante, 186, 7. 

^ 1 Ld. Raym. 605. 2 Str. 951. 2 Bar- 
nard. K. B. 298. S. C. 

* 12 East, 622. 4 Taunt. 691. accord. 
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OF OUTLAWRY. 


c. 3i for want of proclamations And though in that case it was said 
that if a party ask of the court to interfere by motion;Miere ](€ has no 
right to their interference, but only upon error brought, they may impose 
upon him what terms they think just, yet in a subsequent case, the court 
of King's Bench, upon motion, reversed the outlawry of the defendant in 
a civil suit, on account of his being beyond sea at the time of the exigent 
awarded, upon his putting in bail in the alternative, and paying all costs; 
including any which might have been incurred in the court of Exche- 
In C. P. quer^. So, in the Common Fleas, where the defendant is of right en- 
titled to reverse the outlawry on error brought, the court in general will 
relieve him on motion, without imposing any other terms than payment 
of costs, and putting in special bail, when necessary, or rendering the de- 
fendant^: And the recognizance of bail in that court, which is in the 
alternative, to pay the condemnation money or render the defendant, aa 
in the King's Bench, may be taken in the original caused. Where an 
outlawry was reversed, on account of the third proclamation not having 
been made one month at least before the quinto exactus, the court of 
King's Bench, supposing the want of due proclamation to be only an irre- 
gularity, directed special bail to be put in to the action, in the common 
form But where the third proclamation was made at the door of the 
church of the parish of which the defendant was described to be in the 
writ, and in the bond upon which the action was brought, but where he 
did not reside at the time when the proclamation was made ; the court re- 
versed the outlawry, as for want of proclamations, and ordered bail to be 
In joint action, taken to pay the condemnation money In a joint action against two de- 
fendants, one of them, being in Ireland, was sued to outlawry ; and judg- 
ment being had against the other, the court, on motion to reverse the 
outla^vry, made the rule absolute, on putting in bail, and consenting to 
give judgment, which they said was necessary in a joint action, on account 
of the original 

Common ap- In the Common Fleas, when a defendant is outlawed on a common ori- 
^ trespass quare clausum fregit, he has a right to reverse it at his 
versal, in C. P. expense, on entering a common appearance, and payment of costs « : 

But special bail is required, on reversing an outlawry, where the sum in 
the original amounts to twenty pounds or upwards And in that court,, 
no outlawry shall be reversed, after the death of the plaintiff in the action, 

* Anie^ 140, 41. ^ 2 Barn. & Ores. 353. . 3 D.owl. & RyL 

^ 1 Maule & Sel. 400. 1 Barn. & Aid. 575. S. C. 

131. accord, but see 12 Mod. 545. |)cr Hok, ^ 3 Bam. & Cres. 529. 5 DowU & RyK 
Ch. J. 2 Salk. 406. 1 Ld. Raym. 349. 302. S. C. 

Cartb. 450. PhUlipa v. Warburion, M. 26 ^ Per Cur, H. 22 Geo. III. K. B. 

Geo. IIL Berwick y. Parkin, £.^31 ^eo. > Barnes, 324. 

III. K. B. Imp. K. B. 10 Ed. 546. 8 R.H. 2 Car, I. § 2. R. M. 17 Car, II. 
Eaat^ 527. and see E* 1654. § 13. R. C. P. atat. 7 & 8 Geo. IV. c. 71. but see R. 

H. 2 Car, I. $ 2. C. F. 'Cas. Fr. C. F. 29. T. 2 Jac, II. C. P. which special bail was 

Barnes, 326. formerly required where the sum amounted 

4f Taunt. 691. to ien pounds or upwards. 
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OP OUTLAWRY. 

without the defendant’s appearance^ and patting in special bail> if re- 
quired, te^ the eSiecutor or administrator of the plaintiff ; or to husband 
and wife; where the wife; whilst a feme sole; sued the defendant to an 
outlawry before marriage: provided the plaintiff's attorney do, within 
fourteen days after notice given to him of the defendant's intention to re- 
verse the outlawry, deliver to the prothonotary the name of the plaintiff's 
executor or administrator ^ In general, an outlawry cau only be re- Costs on re- 
versed upon payment of costs: But if the process has been abused, and 6®"®* ** 

made subservient to purposes of oppression, as where a man has been outo 
lawed, who was already in prison at the plaintiff's suit or being at large 
did not abscond, but appeared publicly, and might have been arrested or 
served with process S the court, on motion, will order the plaintiff to re- 
verse the outlawry at his own expense. So, where the plaintiff had pro- 
ceeded to outlaw a female, and obtained judgment of waiver, the court set 
it aside on motion, with costs ; it appearing that she was in prison, during 
the time the several processes were sued out, and that the plaintiff was 
aware of that fact, and knew where to find her \ 

In the Common Pleas, the reversal is entered on the same roll where Entry of re- 
the exigent is awarded ®. And, on reversing the outlawry, the defendant 
must pay to plaintiff or his attorney, or leave in court for him, the full 
and just costs of suit to the exigent: And where the plaintiff, by virtue 
of such outlawry, hath taken an inquisition, and extended the goods, &c. 
of the outlaw into the king's hands, and returned the same into the Ex- 
chequer, such further just and reasonable costs shall be taxed by the pro- 
thonotary, and likewise paid to the plaintiff or his attorney, or left in 
court, as the plaintiff hath been at in taking and prosecuting the said in- 
quisition, before any certificate of such reversal shall be made by the clerk 
of the outlawries Also, when an outlawry hath been transcribed into 
the Exchequer, and process made out thereupon, and afterwards such 
outlawry is reversed, before any judgment shall be entered for removing 
the king’s hands, and the party outlawed restored to his possession, the 
prosecutor of the outlawry shall be paid such costs as shall be taxed by 
the remembrancer or his deputy, for the proceedings in that court But, 
with this exception, no defendant who shall appear and reverse an out- 
lawry, shall upon such reversal pay for costs to the plaintiff, any sum of 
money exceeding the usual costs of the exigent in the Common Fleas, to- 
gether with the fine to the king upon the original writ, if any was paid ; 
and all further costs shall be respited, until the time of signing judgment 
for the plaintiff*'. 

• R. T. « Jac. II. C. P. and see Barnes, « R. H. 2 Car. I. § 4. C. P. 

S2S. S25. f R. T. 2 Jac. II. and see R. M. ]7 Car. 

2 Vent. 46. 2 Salk. 495. Barnes, S21. II. C. P. 

* T. Jon. 211. Comb. 19. 12 Mod. 41S. * R, T. 1 W. & Si. reg. 1. C. P. Barnes, 

2 Wils. 127. but see Cas. Pr. C. P. 61. 78. 324. 

131. Barnes, 320. S. C. Id. 321, 2, 3. *» R. T. 33 Cor. II. C. P. 

** 9 Moore, 389. 
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When the outbwry is reversed* or the defendant has obtained a charter . 
‘o£p^don* he may be discharged* if in custody* by writ of sup^sedeas^; 
and his property ^ if taken into the king’s hands* shall be restored to him 
by writ of amoveas manus, pr otherwise* a^ording *to the course of the 
Excheq[uer^. And. where a sh^iff’s officar* being in possession of the 
tenant’s effects under an outlawry* made a ^stress for rent* and sold the 
goods so distrained* and afterwards the outlawry was reversed; it was 
ruled* that the officer was liable to pay the produce of the goods to the 
landbrd^ iman action fer money had and received^. When the defend-' 
ant has obtained a f;harter o^ pardon* he must sue out a scire facias^, to 
give notice thereof to th^ plaintiff* in order that he may further prosecute 
his action* if he think proper 

Every outla^vry detehnines upon the death of the party outlawed^: 
and if he was outlawed in a civil suit* the representatives of the outlaw 
shall have restitution of the land seized* or of the personal effects* if they 
remain in ^the sheriff’s hands undisposed of ; but in criminal cases* out- 
lawry works an entire forfeiture of the outlaw’s estate* both real and per- 
scmal. In order to reverse an outlawry on death, there must be a cer- 
tificate from the minister of the parish where the party died or was buried* 
and likewise an affidavit of his death* by some person who was acquainted 
with him* and waa, present at the death or burial ; in which affidavit the 
party should be described as in the outlaivry • But though outlawry deter- 
mines upon the death of the outlaw* yet* before the king’s hands can. be 
amoved from the lands or goods seized* such death must be pleaded* and * 
judgment entered up thereon in the Exchequer* upon the plea being con- 
fessed by the attorney general. Add in like manner* if the outlawry be 
reversed* (which must be done in the court where the action was ori- 
ginally brought*) for any other reason* a certificate of such reversal from 
the derk of the outlawries must be pleaded and confessed* and judgment 
entered up thereon in the Exchequer* before the king’s hands can be 
amoved.. These proceedings are in nature of a suggestion upon the roll* 
in the court of Exchequer ; and the judgment of the barons is* that 
his majesty’s hands be amoved from the possession of the premises* &c 
The plea in this case may be put in by any person ; for though the judg- 
ment l^* that he shall be restored to the possession of the premises* yet it 
gives no title to the lands : but in order to discharge the sheriff* the ^dg** 
ment roll must be carried to the pipe office* that a quietus may be made 
th^upon. If* after such judgment* any difficulty attends the getting 
possession* a writ of amoveas manus must be sued out of the Exchequer* 
directed to the sheriff* who 'will thereupon deliver possession K 

Car, II. stat.8. c. 8. $ 4. Ttye, 188. * Tiye^ 1S4; 164. and for the form of this 

and see Append. Chap. VII. $ SO^ .f. « writ* and of the return thereto* sec Append.- 

^ As to chattels t^ai, see Cro. £Uzr876. Chap. VII. $ 80* 40* 41. 

8 Vern. S18. Bunb. 105. and os to chatt^ds ^ Cas. Pr. C. F. 86. Arde^ 185. 
pmtmdh see 6 Mod. 61. s Append. Clia|>; VII. $ 38. 

®Trye,90. 8 Sd. Fr. 8 Ed. 806, &c. 

^ 7 Durnf & East*, §69. 
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CHAP. Vlli. 


QT the BiiiL of Middlesex and Latitat, and subse* 
QUENT Process therem, tin the King’s Bench <f the 
Capias quare Clausum fregit, 8^c. in the Common 
Pleas ; and of Process in the Exchequer f Pleas. 


A BOl of Middlesex, or Latitat, is the ordinary^ mode of commencii^ Bill of MlMe. 
actions in the court of King’s Bench, against unprivileged persons : And 

being a kind of original in that courts may be issued in the issued, aod 
first instance, without previously suing out a bill of Middlesex K But whom, 

this mode of commencing actions is not applicable to peers of the realm, 
corporations, or hundredorson the statute 7 & 8 Geo. IV. c. 31. who, not 
being subject to a capias, must be sued by original writ ; nor to members 
of the house of commons, who for the same reason must be sued by original 
writ, or by bill for the real cause of action, stating them to have privilege 
of parliament. And there is no need of any process for commencing 
actions against attornies or officers, who are supposed to be already present 
in court ; nor against prisoners in the actual custody of the marshal. A 
writ of latitat, issued against a peer, was superseded on motion, grounded 
on an office copy of praecipe, in which the defendant was styled Baron^i 
but the motion for this purpose must be made as soon as may be, and be- 
fore interlocutory judgment 

The bill of Middlesex, or latitat, is in general considered merely as pro- In general con- 
cess to bring the defendant into court. It might therefore formerly have ** 
been sued out, though the defendant could not have been arrested upon 
it, before the cause of action®; and the plaintiff is allowed to give in 
evidence a cause of action arising after it is sued out, and before the ex- 
hibiting of the bill But in a late case, where the defendant was ar^ Sued out before 
rested and held to bail on a bill of Middlesex, for a debt not due at the S!^u^.**^**^”* 
time of the arrest, the court ordered the bail bond to be delivered up to 


. « Garth. 8SS. 8 Ld. Raym. 883. Cowp. 

456. 

^Sty. Rq^ 156. 178. 1 Sid. 53. 60. 
Garth. 883. 8 Ld. Raym. 880. 1 Str. 550. 
8 Str. 736. 8 Ld. Raym. 1441. S. G. WiUes, 
858. 8 Bur. 961. 1 Blac. Rep. 815. & G. 
8 Bur. 1841. 1 Blac. Rep. 818. S. G. 8 Blac. 
Rep. 925. Forrest, 110. .9 East, 837. 344. 

3 East, 127. and see 3 Maule & Sel. 
VOL. I. 


88 . 

, Lady Napier't case^ T. 81 Geo. III. K. 
B. 118. ' 

* Cro. Elis. 871. Cro. Jae. 561. 1 VenU 
88. 8 Mod. 843. 1 Wils. 148. 8 Bur. 967. 
Doug. 68. 4 East, 75. 

* Cowp. 454. 7 Dumf. & East, 4. 4East, 
75, and see 2 Wms. Saund. 5 Ed. 1. (!•) 
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OF THE BILL OF MIDDLESEX^ 

be cancelled^ and set aside the bill of Middlesex^ for irregularity K It has 
been frequently ruled however, that for certain purposes, a bill of Middle- 
sex or latitat, out of the King’s Bench, may be taken to be in nature of 
an original UTit in the Common Pleas ^ ; and a latitat, even without a bill 
of Middlesex, if properly issued and continued on the roll, has been holden 
to be a good commencement of the 8uit> to avoid a plea of the statute of 
limitations S or a tender made after suing it out It was indeed said by 
UoU, Ch. J. that there is a difference between a civil action, and an action 
given by a statute ; for in the first case, the suing out a latitat within the 
time, and continuing it afterwards, will be sufficient ; but in the other case, 
if the party proceed by Ull, he ought to file his bill within time, that it 
may appear to be upon the record itself®. But, upon a writ of error, all 
the judges in the Exchequer chamber held, that a latitat is a kind of ori- 
ginal ill the King’s Bench ^ : And accordingly, in two subsequent cases 
it was holden to be a good commencement of the suit in a penal action. 
Hence it appears, that n latitat may be considered, either as the com- 
mencement of the action, or only as process to bring the defendant into 
court, at the election of the plaintiff*'. Though if it be stated as the com- 
mencement of the action, to avoid a tender, the defendant may deny that 
the plaintiff had any cause of action at the time of suing it out * ; or if 
it be replied to a plea of the statute of limitations, the defendant, in order 
to maintain his plea, may aver the real time of suing it out, in opposition 
to the teste K 

Anciently, it seems, the process in trespass in the King’s Bench was 
founded on a plaint or qucritur\ entered on the records of the court : and 
the first process thereon was a precept in nature of an attachment “ / upon 
which the sheriff returned, either that he had attached the defendant ", or 
that he had nothing by which he could be attached®. On the latter re- 
turn, if the defendant did not appear, there issued into Middlesex, or other 
county where the court sat, a precept in nature of a capias, commanding 


• 2 Chit. Rep. 11. 

^ Sty. Hep. 156. Garth. 233. 2 Ld. Rayni. 
863. 1 Wils. 147. Cowp. 456. 

® Ante, 27. 2 Wms. Saund. 5 £d. h 

0 ) 

® Cro. Car. 264. 1 WUs. 141. but see 3 
Bos. & PuL 330. 

® Garth. 233. 

^ 2 Ld. Raym. 683. Cowp. 456. 

■ Bridges v. JTnajrfon, and Hardiman v, 
WMtaker, cited in 2 Bur. 950. 3 Bur. 1243. 
Cowp. 454. 2 East, 574. 

" Bui. JNl PrU 161. 1 Wils. 146. PugK 
V. Martin, H. 24 Geo. HI. K. B. and see 8 
Dumf. & East, 628. 2 Wms. Saund. 5 Ed. 
1 . ( 1 .) 

• 1 ym. 141 . 

^ 2 Bur. 950. 8 Barn. & Cres. 328. 5 
Barn. & Cres. 149. 7 Dowl. Sc Ryl 729. S. 


C. and see 4 Esp. Rep. 100. 161. as to evi- 
dence of the commencement of the action, 
&c. 

* Append. Chap. VIII. § 1. In Trye'sjus 
ft, published in 1684. it is said, that tliere 
were several files of these plaints, then re- 
maining in the former upper treasury of the 
King’s Bench ; and the profits arising from 
them were formerly so considerable, that they 
were always excepted by the chief justice, out 
of the grant of the office of ctuCos brevium. 
Id, p. 98. 100. See also lUch. Fr. K. B. 
k4. 2 H. Blac. 271, 2. 

Trye, 99. Stat. 8 Eliz. c. 2. Brown’s 
Vade Meeum, 526. and see Append. Chap. 

yiii. § 2. 

" Append. Chap. VIII. § 3. 

°Irf.§4. 
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AND LATITAl^ &C. 

the sheriff of that county to take the defendant^ if he should be found in 
his bailiwick^ and safely keep him, so that he might have his body before 
the king, at a certain time and place therein mentioned^ to answer the 
plaintiff, in a pica of trespass &c. This precept being now used as the 
first process in trespass, when the defendant is in Middlesex, is therefore 
called a hill of Middlesex : and it is the proper process, when the de- 
fendant resides in that county ; it being holden that a latitat, directed to 
the sheriff of Middlesex, is irregular K If the defendant cannot be ar- 
rested upon, or served with a copy of this process, the plaintiff may sue 
out an alias S and after that (if necessary,) a pluries bill of Middlesex ; 
commanding the sheriff, as brfore, or as oftentimes he has been commanded, 
to take the defendant, Ac* 

But if the defendant be not in Middlesex, the plaintiff must sue out a 
writ of latitat ^ or testatum bill of Middlesex, directed to the sheriff or 
sheriffs of the county where he is supposed to be, reciting the former pro- 
cess and its return, and suggesting that it is sufficiently testified, the de- 
fendant lurks and secretes himself in their county^. This writ may be 
issued in the first instance cf ; and if it prove ineffectual, the plaintiff may 
sue out an alias, and after that (if necessary,) a pluries latitat, or, more 
properly speaking, an alias or pluries capias^, (for these writs do not con- 
tain any testatum, or suggestion of a latitat ;) and the pluries may be re- 
peated from time to time, till the defendant be arrested, or served with a 
copy of it : though, according to some books there must be a new latitat, 
after four terms from the time of suing out the first. Or, when it is doubt- 
ful in what county the defendant is to be found, the plaintiff may issue 
several writs against him into different counties ; and the master will be 
justified in allowing the expences of such ^vrits K In any of these writs, 
there may be a clause of non omittas, commanding the sheriff, that he do 
not omit, on account of any liberty in his county, but that he enter the 
same, &c K And, by the long established and recognized practice of the 
court, a non omittas writ may be issued in the first instance, without suing 
out a previous writ, and waiting for the sheriffs return of mandavi hallivo, 
qui nuUum dedit responsum”^. In actions not bailable, if the plaintiff sue 
qui tarn ®, or as executor or administrator, or assignee of a bankrupt, &c. 
the process need not state the special character in which he sues ; nor, in 
an action against an executor or administrator, drc. the character in which 
he is sued^*. 

* Append. Chap. Vlll. § 6. 21. 

^ 1 Maule & Sel. 442. 

° But an aHas writ, being founded on the 

ahcrifT s return of non est inventiu, cannot be 
sued out, when the service of the first is 
complete. HoiUmay v. WhaUey^ T. 41 Geo. 

HI. K. B. 

Append. Chap. VIII. § 9. 24 r 

* To e, 99. 

^ Append. Chap. VIII. § 11. 28. 


^ Ante, 145. 

^ Append. Chap. VIII. $ 19. 31. 

^ Hans. Introd. 1. Prac. Ept. K. B. 2. 
Tamen q%uBre* 

. ^ 1 Chit. Rep. 544. 

1 Append. Chap. VIII. § 26. 33. 

9 East, 330. 

** 2 Sir. 1232. 2 Blac. Rep. 722. 3 Wils. 
141. S. C. 

“ 6 Moore, CO. S Bred. & Binst. 4, S. C. 
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OF THE BtLL OF MtDBLESEX, 

A till of Middlesex, and notices thereto, describing the defendtot a® 
Mr. A,, without stating his Christian name, is irregnlar*. And, in the 
King’s Bench, where the party arrested was described in the process, and 
affidavit to hold to bail, by the initials of his Christian name only, the 
court ordered the bail bond to be delivered up to be cancelled, and the de- 
fendant discharged, upon entering a common appearance ^ And, in that 
court, where the Christian name of the defendant is omitted in a bailable 
latitat, the court, on motion, will set it aside, for irregularity ; but where 
it is omitted in serviceable process, they will leave the party to his plea in 
almtement *. So, in the Cmnmon Pleas,*if a defendant be arrested by the 
initials of his Christian name only, and sign a bail bond in a similar man- 
ner, the court will discharge him, on entering a common appearance, on 
his undertaking to bring no action**. So, where the Christian name of the 
defendant was wholly omitted in a latitat, the proceedings were deemed 
irregular, and set aside on motion ^ : and there is no distinction in this 
respect, between bailable and serviceable process But where, by a writ 
of capias ad respondendum, the shcriif was directed to take Messrs. C. 
and D. without mentioning their Christian names, and they a{ter^vards 
signed a bail bond in their Christian and surnames, the court held it to be 
a waiver of the irregularity in the writ Also, it is a rule, that every 
subsequent ^vrit should correspond with that which has gone before, in 
the names of the parties : Therefore, where an action %vas brought against 
Bates and another, for an act done by them as justices of the peace, and 
the latitat against Bates was by the name of William, and the alias by the 
name of John, the court thought the proceedings irregular, and set them 
aside, its far as they respected Bates But a misnomer may be cured, by 
altering the writ, and getting it rcsealed, before the return ^ : And where 
process is sued out against four defendants, one of whom is misnamed, 
it may be served upon the three whose names are right, and if the name 
of the other be afterwards altered, and the writ resealed, it is good against 
all*. 

The plaintiff was formerly allowed to join four defendants, for separate 
causes of action, in one writ ; and to declare against them severally K 
And this is still allowed, in the Common Pleas *, where the process is not 
bailable*. But in the King’s Bench, by a late rule of court "in all ac- 
tions by bill, the mesne process shall contain the name of the defendant. 


■■■■ V. Snow, E. 67 Geo. III. K. B. 
1 Glut. Rep. 898. (a), and sec 4 Moore, 
817. 1 Brod. & Bing. 5S9. S. C. 

^ 4 Barn. & Aid. 586. and see 8 Dowl. & 
Ryl. 78. 287. 

6 Bam. & Gres. 166. 

^ 6 Moore^ 264. and see S Bing. 296. ac- 
cord. but see 2 Bos. & Put 466. emUra, 

* 1 Chit. Rep. 897. 

^ 4 Moore, 817. 1 Brod. Sc Bing. 529. 
S. G. but see 6 Moore, 261. 8 Bing. 
296. 


* S Durn£ & East, 660. 

1 Chit. Rep. 821. 

* Per Cur, M. 55 Geo. III. K. B. 1 Chit. 
Rep. 898. (a), and see 6 Bara. & Aid. 111. 
2 BowL A RyL 211. S. C. 

k Com. Rep. 74. 4 Duraf. & East, 696. 
and see Yardley v. Burgees, T. 82 Geo. III. 
K. B. 4 Duraf. A East, 697. 1 Maule A 
Sel. 55. 

I 1 Bos. A FuL 19. 49. 

® R. E. 8 Gee. IV. K. B. 



149 


ANO LATITAT^ &C. 

or (if more tlian one,) of all the defendants in that action ; and shall not 
contain the name or names of the defendant or defendants in any other 
action/' Where the process is bailable, a plaintiff cannot, in either 
court, join several defendants in one writ, for distinct causes of action 
And if the plaintiff hold two defendants to bail on a joint writ, and de- 
clare against them severally, the court will set aside the declaration and 
subsequent proceedings for irregularity \ Bailable process however may, 
it seems, be taken out against some defendants, and serviceable process 
against others ^ : And, in the Common Pleas, where an action is brought 
against more than four defendants, and two writs are sued out, it docs not 
seem to be necessary to name all the defendants in each writ 

The bill of Middlesex^ and other process into that county, are issued out 
of the bill of Aliddlcscx office, and signed by the clerk, but not scaled. 
The lalUai, and other process thereon, arc issued and signed by the signer 
of the writs in the King's Bench office, and afterwards scaled at the seal 
ofiicc. The clerk, according to ancient orders, was upon the signing of 
every writ of alias and plurics capias, and of every non wniUas, to sub- 
scribe under the same, the term when the latitat was sued forth ,* and no 
such writ could be signed in term time, before a note was delivered in, 
subscribed with the term wlicn the latitat was sued forth, for the entering 
of the same ; and in vacation time, the clerks were to enter every such’*' 
writ, before it was signed At the time of issuing the bill of Middlesex 
or latitat, the plaintiff's attorney should deliver to the officer a 
cipe S or note of instructions : And it is usual to make the affidavit of the 
cause of action at the same time, before the officer or his deputy. 

In point of form, the bill of Middlesex and latitat, c^’C. are cofinmon or 
special. Before the making of the statute 13 Car, II. stat. 2. c. 2. a de- 
fendant might have been arrested and holdcn to bail for any sum of money, 
upon a comnvon bill of Middlesex or latitat, &c. not expressing the parti- 
cular cause of action. It consequently happened, that he was frequently 
arrested, and holden to bail or imprisoned, for a large sum of money, when 
perhaps there was no real plaintiff, or little or no cause of action ^ To 
remedy this mischief, it was enacted, tliat no person arrested by any 
sheriff, &c. by force or colour of any bailable writ, bill or process, issu- 
ing out of the King's Bench, wherein the certainty and true cause of 
** action is not expressed particularly, shall be compelled to give security 
'' for his appearance, in any penalty or sum of money, exceeding the sum 
of forty pounds This statute, says Mr. Justice Blackstone **, (with- 

out any such intention in tlic makers,) had like to have ousted the King's 
Bench of all its jurisdiction over civil injuries without force ; for as the 


* Hotland V. Johnson, i Durnf. & East, 
695. Holland v, Richards, T. 82 Geo. III. 
K. B. 4 Durnf. & East, 697. 1 Bos. & Ful. 
19. 49. 

^ 4 East, 589. 1 Maule & Sel. 55. 1 Bos. 
& PuL 49. 8 New Ilep.C.P. 82. 1 Marsh. 
274. and see 5 Durnf. & East, 722. 

* 1 Bing. 48. 68. 7 Moore, SOI. 362. 
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bill of Middlesex was framed only far actions of irtsp&sSf a defendant oonld 
not be arrested and holdcn to bail thereupon^ for breaches of civil contracts. 
But^ notwithstanding this statute^ the defendant might still be arrested^ 
and holdcn to bail upon a common bill of Middlesex or la/iM, &c, for uny 
sum not exceeding forty pounds*: And where it was for a larger sum^ a 
method was devised^ to preserve the jurisdiction of the court, and at the 
some time to authorize an arrest, by inserting in the process an ac dianty 
or special clause beginning with these words, shortly describing the true 
cause of action, in addition to the general complaint of trespass And a 
rule of court was made upon this statute, that no attorney should make 
any precept or writ, w'itlx a clause of ac eliamy &c. against any heir, exe» 
cutor or administrator ; nor in any case where, by the course of the court, 
special bail was not required 

In trespass therefore, and other cases, where the defendant cither cannot, 
or is not meant to be arrested, and held to special bail, the process in gene- 
ral is in the common form, requiring the defendant to answer the plaintiff, 
in a plea of trespass. This description of the plea however, though it was 
heretofore material is now considered ns mere matter of form : There- 
fore, where a motion was made to stay the proceedings on a bill of Middle- 
sex, which was in debt only, and not in tres])ass, with an ac etiam in debt, 
the court ordered the bill to be amended, by inserting the plea of trespass 
In a subsequent case where the bill of Middlesex was to answer the 
plaintiff in a plea of debt, instead of trespass, and also to a bill to be exhi- 
bited in a plea of trespass upon the case, the court refused to grant a rule 
for setting it aside, on the authority of a case, which was read from the 
master’s note book, exactly in point And a bill of Middlesex, requiring 
the defendant to appear before us, is good \ 

When the cause of action is of a bailable nature, and it is intended to 
arrest the defendant, and hold him to special bail, fur a larger sum than 
40/. there should be a clause of ac etiam in the process ; and in such case, 
an omission in the ac etiam part of the writ, of the sum for which the de- 
fendant is arrested or that it was due on promises \ is irregular, and he 
cannot be holdcn to special bail thereon. There are also some cases, in 
which the cause of action must be expressed in the process, though the 
defendant be not arrested, and held to special bail : Thus, in an action on 
the lottery act, the amount of the penalties sued for must be specified in 
the first process ; even though the defendant be not holden to bail thereon ^ 
And where a writ is sued out upon a recognizance of bail, it is necessary. 


■ 1 H. Blac. 810. 

Tryc, 102, S. and see N. H. 2 Geo. II. 
§ II. K. B. 2 Wils. 892. 2 East, 807. 2 
Wms. Saund. 6 Ed. 52. (1.) Append. Chap. 
VIII. § 86, &c. 

« R. M. 16 Car. II. reg. 2. K. B. 

* 2 Str. 1072. 

1 Blac. Rpj). 462. 
f 2 Durnf. & East, 513. 

'• * M. 20 Geo. III. K. B. The same ap- 


plication was also refused in H. 24 Geo. III. 
K. B. 2 Durnf. & East, 518. (a), and see 2 
Wms. Saund. 6 Ed. 52. (1.) 2 Chit. Bcp. 
166. 

Per Cur. H. 48 Geo. III. K. K 
1 2 East, 805. 

^ 1 Chit Rep. 171. 

1 4 Durnf. & East, 849. 577. 6 Durn£ & 
East, 617. 2 H. Blac. 601. 
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by rule of court S that after the words tit a plea of trespass,** tliere should 
be inserted the Allowing clause^ and also to a hUl of the said plaintiffs 
against the said defendant, in a plea of debt upon recogtiizance, accord-- 
ing to the custom of our court before us, to be exhibited;'' otherwise the 
defendant or his attorney is not bound to accept of a declaration in debt 
upon such recognizance. An ac etiam writ is liolden to be a good continu- 
ance of common process^ so as to avoid a plea of the statute of limitations^. 

The bill of Middlesex^ being merely a precept S has no direction or teste. 
But the writ of latitat, and other subsequent process^ should be directed to 
the sheriff or sheriffs of the county^ where the defendant is supposed to 
reside ^ ; or^ if one of the sheriffs is a party, to the other ^ ; or if both 
sheriffs arc parties, to the coroner ^ ; and if he also be a party, to elisors 
named by the master in the King's Bench s, or prothoiiotaries in the Com- 
mon Picas And a latitat cannot be directed to the sheriff of Middlesex ; 
for if this were allowed, a bill of Middlesex might never be issued K But 
when the copy of a latitat was directed to the sheriff, and not, as it ought 
to have been, to the sheriffs of London, it was not deemed irregular K 
It was formerly holdcn, that a writ of latitat, &c. did not run into 
Wales *, or the counties palatine ; but a different practice now prevails " ; 
which practice is recognized, as to Wales, by the statutes 13 Geo. 111. c. 
51. ^ 1, 2.*^ and 5 Geo. IV. c. 100. ^21.; and, with resi^cct to the coun- 
ties palatine, the true meaning of the expression breve doniini regis non 
curril, &c. is said to be, that tlic court cannot write directly to the slicriff, 
as they do in other cases i'. In a county palatine therefore, the process 
should be directed to the proper officer ; as in Durham, to the Bisltop, or 
his chancellor ; in Cheshire, to the Chamberlain, or his deputy ; and iii 
Lancashire, to the Chancellor, or his deputy And an alias capias, di-^ 
rected to the sheriffs of the city of Chester, instead of the chamberlain of 
the county pahitine, directing him to issue his mandate to the sheriffs, is 
irregular, and may be set aside at the instance of the defendant In these 
cases, the mandatory part of the writ is different from the common form ■ ; 
and if the officer, to whom it is directed, refuse to receive it, he is liable 


“ R. E. 15 Geo. II. rcg. 1. K. B. Tins 
rule applies to the form of the latUat, and 
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HeiL 18. Cro. Jac. 484. 2 Bulat 54. 156. 

" Doug. 213. 

° Id. in noHs, 

^ 2 Str. 1089. Andr. 191. S. C. See also 
R. T. 21 Car, I. K. B. 6 Durnf. & East, 71. 
1 Moore, 514. Harg. Tracts, 417, &c. 

^ Append. Chap. VIII. § 15. 

* 3 Moore, 237. 1 Brod. & Bing. 12. S. 
C. 1 Chit Rep. 374. 

* Append. Chap. VIII. § 35. 


Continuance of 
connnou pro- 
cess. 

Bill of MUldle- 
st^x has no di- 
rection, or teste. 

Direction bf 
latUat, 


When issued 
into Wales, or 
county palatine. 





OF THE BILB OF MIDDL]ES|Ab36,^ &C^ 


Testt of latitat, 

&c. 


Bill of Middle^ 
tex, how itated 
in pleading. 


Heturn of bill of 
Jdiddletex, or 
latitat, &c. 


to aft attachment ^ In the Cinque parts, the pfocess is directed to the 
Constable of Dover castle, his deputy or lieatenant > ; and in Berwick upon 
Tweed, to the mayor and bailiffs of Berwick In the isle of Bly, the 
process out of the courts at Westminster goes in the first instance to the 
sheriff of Cambridgeshire, who thereupon issues his mandate to the bailiff 
of the franchise And, in like manner, where the defendant resides in 
the borough of Southwark, the process is directed to the sheriff of the 
county of Surrey, who issues his mandate thereupon to the bailiff of the 
borough, and not to the bailiff in the first instanced 
The latitat, and other subsequent process^ should be tested in the name 
of the chief justice, or senior judge of the court, if there be no chief jus- 
tice ; and this process as well as the capias in the Common Pleas may 
be tested before the cause of action. If it be sued out in term time, it is 
usually tested on the first day of that term ; though it may be tested of 
the preceding one ^ : If sued out in vacation, it should be tested on the 
last day of the preceding term ‘ ; for if tested in vacation, it is altogether 
void ^ : And in all continued writs, the alias must be tested the day the 
former was returnable K A bill of Middlesex may be stated in pleading 
to .have been sued out in vacation so as it be not alleged that the court 
was then holden at Westminster^ : and it may be stated to have been sued 
out of the court at Westminster, on a day between the essoin day and the 
quarto die post; for though the courts do not actually sit on the essoin 
day, yet in law it is considered as the first day of the term And this, 
and every other process by bill, must be made returnable on a particular 
return day, or day certain, in full term r ; as on Monday, or some other 
day of the week, next after the preceding general return ; and it may be 
made returnable on a general return, in full term, by specifying the day 
of the week on which it falls, as on Monday in fifteen days of Saint Hilary, 
&c.^ But it must not be returnable on a dies non juridicus; as on a Sun» 
day, the feast of the Vurification in Hilary term Ascension day in Easter 
term •, or Midsummer day (if it happen) in Trinity term, unless it be on 
the Friday next after Trinity Sunday, in which case it is dies juridicus 


* 2 Str. 1089. and see 1 Moore, 614. 

^ Append. Chap. VIII. $ 16. 

* Id. § 17. 

^ S East, 128. 

* 14 East, 289. and see 1 Chit. Rep. 874. 
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' 2 Bur. 967. 
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15 East, 878. 
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* 1 Chit. Rep. 400. In this case, a bill 
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tliat the objecuon could not be waived by the 
defendant : but as be bad promised to take 
no advantage^ the court set aside the pro- 
ceedings without costs, and on the terms of 
no action being brought. 
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by the 32 Hen. VIIL c. 21 •. And Mirndoj/ next %fter the Morrow ©f the 
Holy Trinity is not a good return for the first Monday in Ti^nity term; 
but the return for that day should be Monday next after eight days of the , 

Holy Trinity ^ It should also be observed^ that as there are more than seoen 
days between the morrow of All Souls, and the morrow of Saint Martin, 
in Michaelmas term, the day before the morrow of Saint Martin, being 
the 11th of November, is not the day of the week next after the morrow 
of All Souls ; and therefore, on this day, the bill of Middlesex, or other 
process, should be made returnable on Monday (or other day of the week, 
being) the feast of Saint Martin, There is no necessity for any particular 
number of days between the teste and return of a latitat, or other process 
by bill: even one was formerly deemed sufficient^; and it may be now 
sued out on the very return day 


The ordinary mode of commencing actions, in the court of Common 
Pleas, is by writ of capias quare clausum fregit; which is founded on a 
supposed original, and answers to the bill of Middlesex or latitat in the 
King's Bench ^ This writ is holdcn to be a good commencement of the 
suit, so as to avoid a plea of the statute of limitations and in point of 
form, it is common or special. Where the cause of action is not bailable, 
it is in the common form, commanding the sheriff to take the defendant, 
&c. to answer the plaintiff, of a plea wherefore, with force and arms, the 
close of the plaintiff, at, Sfc. he broke; and other wrongs to him did, to the 
great damage of the plaintiff, and against the peace, And the de- 

fendant may be arrested, and holden to special bail, upon a common writ 
of capias quare clausum fregit in the Common Pleas, for any sum not ex- 
ceeding 40/.^ But in general, where the cause of action is of a bailable 
nature, an ac eliam is inserted in the process, or special clause beginning 
with these words, as in the bill of Middlesex or latitat in the King's Bench, 
shortly describing the real cause of action K It is not necessary however, 
in this court, that a clause of ac etiam should be inserted in the prcecipe, 
or instructions for the writ ^ : nor that the filacer's name should be added 
to a common capias ^ The writ of capias quare clausum fregit should be 
tested in term-time, and returnable before the king's justices at Westmin- 
ster', on a general return day : And, as it is founded on a supposed origi- 
nal, there should regularly be fifteen days between the teste and return. 


” 2 Inst 264^ 5. Cro. Jac. 16. 2 Bulst 
242. 7 Mod. 17. 6 Mod. 252. 1 Blac. Rep. 
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OF THE CAPIAS Ql^ARE CLAUSUM* FREGIT^ &C. 

If there were not so many, the court would formerly have set aside tlie 
proceedings ibr irregularity, with costs * : but afterwards, they permitted 
this defect to be amended ^ : and now, the amendment being a matter of 
course, it seems the cqurt wiU not set aside the process for irregularity on 
this ground^. 

If the defendant, in a bailable action, cannot be taken on the first writ, 
before it is returnable, the plaintiff may have one or more writs of cajnatf 
by continuance, in order to arrest him in the same county; and need not 
sue out an alias or plurics capias And if a capias by conlinuance be 
tested on the same day as the original capias, a new original capias may 
be sued out to warrant it, though such new original bear teste before the 
cause of action accrued®. It was formerly necessary, where the defendant 
resided in a different county from that in which the plaintiff meant to lay 
the venue, to sue out a capias into the latter county, and then a testatum 
into the other ^ ; for the plaintiff lost his bail, if lie declared in any other 
county than that in which the capias issued, as is still the case by original 
in the King s Bench « ; but a rule having been made in the Common 
Pleas tliat where the defendant is arrested by virtue of a capias ad 
respondendum in any county, and bail is put in thereupon, the plaintiff 
may declare in a different county, without its being deemed a waiver of 
the bail,*' it is now usual to sue out a capias at once, into the county in 
whicli the defendant resides ; and where he cannot be found in that county, 
the plaintiff’s attorney may sue out a capias, or testatum^ into another. 
Where the first capias issued on an affidavit of debt sworn before and filed 
with the filacer, if a second capias issue, there must be a new affidavit of 
debt, sworn before and filed with the filacer of the second county ^ ; the 
statute^ requiring, that the affidavit should be sworn before the officer who 
issues the process, or his deputy: but where a icstaturn capias issues, a new 
affidavit is unnecessary : And an original capias cannot regularly issue 
into a county palatine " ; but the defoiiduiit may be arrested therein on a 
testatum capias. In any of the foregoing wits, if the defendant reside 
within a liberty, there may be clause of non omillas^, cmjiowering him to 
enter it. These writs are issued, on a proper prcccipc p or note of instruc- 
tions, and signed by the filacer ; after which they arc scaled : and, in bail- 
able cases, it is usual at the same time to make an affidavit of the cause of 
action, before the hlacer or his deputy. 


* Barnes, 409. 4g0. 427. 2 Wils. 117, S. 
C. 1 U. Blac. 222. 

*> 3 Wils. 454. 2 Blac. Rep. 918. S. C. 

® 1 H. Blac. 291. 1 Bos. & Pul. 342. 
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P Id. § 51. 53. 56, 57. 59. 61. 



OF PROCESS "in the EXCHEQUER OF PLEAS. 

A[writ cannot be altered^ after it is issued, without re-sealing it * ; but 
a mistake therein may be cured, by altering the writ, ai^d getting it re- 
sealed, before its return ^ : And, in the King's Bench, the return day may 
be altered, and postponed from time to time, on re-sealing the writ ; pro- 
vided a term do not intervene between the teste and day on which it is 
ultimately made returnable 


In the Exchequer of Pleas, the first process used for bringing the de- 
fendant into court, in ordinary cases, is a vcfiire facias, suhpeena, or quo 
minus capias, ad respondendum. The venire facias, we have seen is in 
nature of an original writ ; and was the process used at common law, 
against persons having privilege of parliament. This process is issued, on 
a proper prmcipe and directed to the sheriff ; commanding him to cause 
the defendant to come before the barons of the Exchequer at Westminster, 
on a day in term, to answer the plaintiff of a plea of trespass on the case, 
(or as the nature of the action may be,) whereby he is the less able to 
satisfy his majesty, the debts which he owes him at his Exchequer, &c^. 
On this writ, the practice, before the statute 51 Geo. III. c. 124. § 2. was 
for the sheriff, to whom it was delivered, to make out a warrant or sum^ 
mo7is B to his officer, who thereupon summoned the defendant, by delivering 
to him a copy of the summons, or leaving it for him, in his absence, at his 
dwelling house, or place of abode ; and, upon the sheriff's return of the 
names of the summoners if the defendant did not appear, a distringas ^ 
issued, on a proper proecipe against his lands and chattels, upon which 
the sheriff returned issues to the amount of 40^. * ; and after that, if ne- 
cessary, ail alias or phiries distringas^ : And it was a rule, that when 
issues were returned upon any writ of distringas, the plaintiff might, im- 
mediately after the return thereof, apply by motion for increasing issues, 
upon further process to be issued between the parties ; which issues were 
increased from time to time, at the discretion of the court But the pro- 
cess by venire facias and distringas, in the Exchequer, is now regulated by 
the statute 7 & B Geo. IV. c. 71« § And though, when the defendant 
is abroad, the plaintiff is not allowed to issue a distringas, as a preliminary 
step to entering an appearance for him according to the statute, so that he 
may proceed thereon to final judgment, as if the defendant himself had 
appeared p ; yet in other cases, he may still proceed by distringas, on scr- 


° 1 Chit. 2lq>. 819. 

^Id. 821. 898. (a). AiUe, 148. 

1 Barn. & Cres. 111. 2 DowL & Ryl. 
211. S. C. 

** Ante, 92. 

® Append. Chap. VIIL § 76. 

' Id. § 77. 

» Id. § 80. 

*« Id. § 81, 8. 

» Id. § 84. 

^ Id. § 88. 

» Id. § 88. 


Id. $ 85. And for the form of a sherifTs 
warrant on a writ of distringas, &e« see id, § 
87. 

" R. T. 26 & 27 Geo. II. § 6. in Scac. 
Man. Ex. Append. 212. 5 Pricey 639. n. 
and see Forrest,' 29. 5 Price, 522, 8. in 
nolis. Id. 689. as to the manner in which the 
court exercise their discretion, in increasing 
issues, on writs of distringas. 

® Ante, 114. and see 6 Taunt. 71. (a). 

» 3 Pricey 268. And see id, 266. n. 5 
Pricey 622. 689. ante, 114. (/). by which it 
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OF PROCESS 

vice of tbe venire facias, for the purpose of compelling an appearance, as 
he might have done before the act*. The present mode of proceeding on 
that statute, is by serving the defendant personally, if possible, with a copy 
of the venire; or, if he cannot be met with, by leaving such copy at his 
dwelling house, or usual place of abode with some adult member of his 
family there, or the person with whom he lodges : and service of the venire 
on the wife of the defendant, at his dwelling house, has been deemed good 
services So, where a copy of the writ was left with a servant of the de- 
fendant's brother^ who was also his partner, and a co-defendant in the 
action, at whose house the servant acknowledged he had resided, this was 
considered as good service, although the party at the .time was out of the 
kingdom ^ : but delivering a copy of the ^vrit at the counting house of the 
defendant, is not sufficient unless it be given to a partner, or some ac- 
credited person there ^ To ground a motion for a distringas, on the above 
statute, an affidavit must be made in this court, similar to that in the 
King's Bench and Common Pleas 6; and the subsequent proceedings arc 
the same as in those courts. 

The suhjxena ad respondendum is a process directed to the defendant ; 
commanding him to appear before the barons of the Excliequer at West- 
minster, immediately after service thereof in term, or, if sued out in vaca- 
tion, on a day in the next term, to answer the king, under the penalty of 
100/., concerning certain articles then and there, on his majesty’s behalf, 
to he objected against him K This process, we have seen is analogous 
to the subpoena in Chancery, or on the equity side of the Exchequer : and 
may be issued out of the office of Pleas ; and it is not necessary that such 
process should be signed by the chief secondary, or a sworn clerk in the 
office of the king’s remembrancer A copy of the writ, or lahel^, speci- 
fying the day of appearance, is made out thereon, and served on the de- 
fendant. But it is not the practice, as in Chancery, to serve a subpoena, 
by leaving the body of the writ with the defendant, where there is but 
one ; It is sufficient, if a copy or label be left, and the original produced, 
and shewn to him If the defendant do not appear within four days 
after the return of it, an affidavit ” is made of the service ; upon which 
there issues an attachment and afterwards, if necessary, a distringas, on 
the statute 7 & S Geo. IV. c. 71* § 5. Previously to that statute there 
issued, on the defendant’s non-appearance to the attachment, an alias or 


seems, that the ancient practice of issuing 
srrits of distringas in the Exchequer, on de- 
fault of appearance on the venire facias, still 
continues. 

* 3 Price, 263. but sec 2 Price, 12. 5 
Taunt. 70S. 1 Marsh. 202, S. C. 

^ S Price, 266. 

* 2 Pricey 4. 

* 3 Pricey 176. sad see Bunb. 107. For- 
rest, 29. 8 Pricey 266,7. 

* 2 Price* 9. 

* S Price* 266. 


* ^nte, 115. and see Man. Ex. Append, 
p. 15. 

* Append. Chap. VIII. § 94. 
i jinte, 92. 

k 9 Price* S85. but sec R. 11. 19 Jac, 1. 
R. M. 36 Car, II. Excheq. coTitm ; which 
rules were considered in the above case as 
obsolete. 

1 Append. Chap. VIII. § 96. 

® 6 Price, 84. 

“ Append. Chap. VIII. § 97, b. 

Jd, § 100, &c. 
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IN THE EXCHEQUER OF PLEAS. 

pluries attachment, with a clause aiprochanation f / and^ on the return of 
mn est inventus ^ if he still made default^ a commission if rebeUitm^, for 
taking him into custody by a sergeant at arms : but now, as the sta- Now regulated*’ 
tute 7 dc 8 Geo. IV. c. 71* } 5« extends to process by subpeena and at- Geo!*lV. c.7i. 
tachment, the mode of proceeding to compel an appearance, is regulated 
by that statute And, by a late rule of court " pnecipes for all sub- Praxipes for^ 
pesnas and attachments that are issued in the office of pleas, with the 
names of the parties tlierein, the returns of such writs, the dates when 
they are issued, and the names of the attomies or side clerks issuing the 
same, shall be given to the officer who signs such >vrits as require the 
name of the clerk of the pleas to be set thereto, on issuing such suhpeenas 
and attachments^: and, on the issuing of all attachments for want of ap- 
pearance, the affidavits of service s of the subpoenas upon which such at- 
tachments are issued, shall be filed on a file to be kept for that purpose in 
the said office.*' 

The quo minus capias, which answers to the bill of Middlesex or latitat Quo minus co- 
in the King's Bench, and capias quare clausum fregit in the Common 
Fleas is a process directed to tlic slieriff ; commanding him to take the 
defendant, and safely keep him, so that he may have his body before the 
barons of the Exchequer at Westminster, on a day in term, to answer the 
plaintiff of a plea of trespass, whereby he is the less able, &c *. This pro- Prxdpe for. 
cess, as well as the venire facias and distringas, is issued, on a proper 
preecipe and always contains a clause of noft cmittas ^ and it must be Nm omiiias. 
tested in term-time, in the name of the chief baron, or senior baron of the 
court, if there be no chief baron. . If sued out in term-time, it is usually Tes/e and return 
tested as in the other courts, on the first day of that term ; or, if sued out in 
vacation, on the last day of the preceding one ; and it may be made return- 
able on any day in term, not being a Sunday, or other dies nonjuridicus, 
as the feast of the Purification, &c. If, as is commonly the case, the writ 
be made returnable on a general return, it is described accordingly, as in 
process by original writ ; or, if on any other day, it is usual to state the 

day of the month, as " on the day of ■ instant, (or 

next coming : **) and it may be made returnable, by the day of the month, 

on any day except a dies non juvidicus^ , Writs of venire facias, dis-^ What writ* are 

tringas, and quo minus, &c. are signed with the name of the clerk of the 

pleas ; but subpoenas, and process of contempt thereon, are not signable, 

but issued under the seal of the court, and subscribed By the Barons 

In suing out process, in the Exchequer of Pleas, the attornics and side Attomies, side 
derks, by whom the business of the court is transacted act either as cltors? ****** 


* Append. Chap. VlII. § 104p. 

Id. § 106. 

^ Id. § 107. And for the form of the re- 
turns thereto, see id. $ 108, 9. 

** Ante, 113, Ac. 

* R. £. 45 Geo. III. in Scac. Man. Ex. 
Append. 2S5, 8 Price, 606. 

f Append. Chap. VIII, § 93. 99. 103. 
106. 


« Id. § 97, 8. 

Ante, 82. 

* Append. Chap. VIII. $ 111. 
k Id. § 76. 83. no. 

*/</.§ 77. 84. 111. 

® 1 M*Clcl. A Y. 483. 496, 6. 

" Append. Chap. VIII. § 94. 102. 104. 
)7. 

Ante, 68. 
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prmApdli^ immediately employed hf the parlieat or at to attormes 
80 employed^ and admitted in either of the other courts at Westminster, 
Naittei of, how who as such are solicitors on the plea side of this court. When an attor- 
wmten on pro- ^ Exchequer acts as principal, his name only is written, opposite 
to that of the clerk of the pleas, at the foot of a ugnable process, as attor- 
ney for the plaintiff ; but when he is onfy an agent, the name of the soli- 
citor for whom he acts is first written thus, '^E. F. Solicitor,” and then 
his own name, and afterwards that of the clerk of the pleas. When a 
clerk in court acts as principal, his name is written thus, G. H. Clerk in 
Court,” and then the initial of the name of the attorney in whose division 
he is : but when he is only an agent, the name of the solidtoris first writ- 
ten, and then his own name, without stating him to be a clerk in court ; 
afterwards, the initial of the attorney’s name ; and lastly, the name of the 
clerk of the pleas. If the process be not signable, the attorney’s name 
or initial is indorsed thereon, instead of being written at the foot of it *. 


Indorsoments on It will here be proper to take notice of some things that arc required by 
process. parliament, to be set down, subscribed to, or indorsed upon the pro- 

of day of sign- cess, in the different courts. And first, by the statutes 5 & 6 W. & M. 
* c. 21. § 4. and 9 & 10 W. III. c. 25. § 42. made for preventing abuses 

committed by arresting persons, without any writ or legal process to 
justify the same, and by that means evading the stamp duties thereon ; 
the officer, who shall sign any writ or process, to arrest any person or 
persons before judgment, shall, at the signing thereof, set down upon 
“ such writ or process, the day and year of his signing the same **.” And 
by a subsequent statute ®, made for the like purposes, every warrant, 
issuing upon any such writ or writs, shall have the same day and year 
plainly and distinctly set down thereon, as shall be so set down on the 
writ itself.” The indorsement of the date, however, is said to be no 
part of the writ ; and therefore, if the teste be right, the courts will not 
set aside the proceedings, for a mistake of the indorsement But where, 
in an action against an attorney for negligence, in not proceeding to judg- 
ment and execution in due time, the bill of Middlesex against the original 
defendant (having no teste,) \vas stated, under a videlicet, to have issued 


* Append. Chap. VIII. § 95. 101. and 
see 2 Chit. Rep. 84. For writs and process 
in general, in the court of Exchequer of 
Pleas, sec Man. Ex. Pr. Chap. III. ; for the 
venire fadas ad respondendum^ and subse- 
quent process of distringaSf Id, Chap. IV. 
Append. Chap. VIII. § 77, &c. 84, &c. ; for 
the sidsfcena ad resiiondendunh snd subse- 
quent process, Man. Ex. Pr. Chap. VI. Ap- 
pend. Chap. VIII. § 94, &c. ; and for the quo 
numis, &c. Man. Ex. Pr. Cliap. VIII. IX. 
X. Append. CImp. VIII. § 1 1 1, &c. 

^ Append, Chap. VII. § 2. Chap. VIII, 


§ 7. 22. 29. 55. 95. 101. 

6 Geo. I. c. 21. § 54. 

^ 1 Wils. 01. And the indorsement by tiic 
officer, on the back of a writ of summons of 
four knights, to make election of the grand 
assize, on a writ of right, that ** the four 
knights were duly sworn,** which was not 
true, was holden to be no part of the return, 
so as to make the sheriff answerable for the 
contents of such indorsement, in an action 
for a false return. 3 Moorc^ 249. 1 Brod. & 
Bing. 17. S. C. 
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ovmicm* 

on the S4th of January 1785^^ retnmable cni Mcmdajf -next after fifteen 
.day^ of St. Hilary in the same year, which was reaBy the fiid, but by a 
mistake of the indorsement^ it appeared in evidence to have issued on the 
24th of January 1784, the plaintiff was nonsuited ; and on a motion 
for a new trial, the court %vere of opinion> that the time of proceeding 
against the original defendant depending on the return of the writ, the 
return became material, and therefoth the variance was fatal 
By the statute 12 Geo. I. c. 29/ § 2. the sum specified in the afiidavit Sura sworn to. 
of the cause of action, is required to be indorsed on the back of the writ or 
process for holding the defendant to special bail. This part of the statute, 
however, is merely directory to the sheriff ; and does not avoid the pro- 
cess, when the sum sworn to is not indorsed upon it \ And where the 
demand is made up of several items, it is sufficient to indorse the total of 
them on the writ 

A further regulation was made by the statute 2 Geo II. c. 23. § 22. Attorney’s 
which enacts, that every writ and process, for arresting the body, and 
every writ of execution, or some label annexed to such writ or process, 

" and every warrant that shall be made out thereon, shall, before the ser- 
vice or execution thereof, be subscribed or indorsed with the name of 
the attorney, clerk in court, or solicitor, written in a common legible 
** hand, by whom such writ, &c. respectively shall be sued forth ; and 
where such attorney, &c. shall not be the person immediately retained 
or employed by the plaintiff, then also with the name of the attorney, 

&c. so immediately retained or employed, to be subscribed or indorsed 
and written in like manner. And that every cojiy of any writ or pro- 
cess, that shall be served upon any defendant, shall, before the service 
thereof, be in like manner subscribed or indorsed, with the name of the 
attorney or solicitor who shall be immediately retained or employed by 
the plaintiff.” And, by a late rule of the court of King’s Bench®, ''the Defendant’s 
attorney concerned for the plaintiff in the cause, or his agent, shall, 
upon all bailable mesne process, and every writ of attachment, indorse 
the place of abode and addition of the party against whom the writ is is- 
sued, or such other description of him, as such attorney or agent may be 
able to give.” 

But, by the statute 12 Geo. II. c. 13. § 4. the not subscribing or in- Omission of at- 
dorsing the name of the attorney, &c. on any warrant that shall be made 

« i. • O 1 11 . . , warrant, not 

out upon any writ, &c. shall not vitiate the same ; but sucli writ, dec. material. 

** and all proceedings thereon, shall be as valid and effectual, notwithstand- 
** ing such omission, as if the preceding act had not been made ; provided 
the writ, whereon such warrant is made out* be regularly subscribed or 
indorsed, according to the act Since the making of this statute, 

• 1 Durnf. & East, 656. ® R. H. 2 & 3 Geo. IV. K. B. 5 Barn. & 

^ 1 Bur. 330. Barnes, iU. 1 H. Blac. Aid. 660. 2 Chit. Rep, 877. 1 Dowl. & Ryl. 

•76. 4 Bing. 63. but see 2 New Rep. C. P. 471. 

202. semb. contra. ^ See R. T. 1 Geo. II. (b). K. B. 1 Chit. 

'4 Bing. 63. Rep. 611 . (o). 

^ Append, Chap. VIII. § 22. 29. 55. 
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though the omission of the attorney's name upon the nfatrani, which is the 
act of the sheriff^ will not vitiate the proceedings yet if it be not sub* ** 
scribed to or indorsed on the writ> or copy they may ^ set aside for 
irregularity* 

Lastly^ by the statute 7 & 8 Oeo. IV. c.71- § 8. reciting that arrests of 
the person had in many instances been made under writs sued out by 
persons not being attornies or solidtors^ and whose places of residence 
were unknown, which practice had been found to be productive of oppres- 
sion and vexation ; it is enacted, that no sheriff, under-sheriff, or other 
officer having the execution of process, shall grant any warrant for the ar- 
rest of, or shall arrest the person of any defendant, upon any writ or pro- 
cess issued by any plaintiff in his own person, unless the same writ shaU, 
" at or before the time of granting such warrant, or of making such arrest, 
be delivered to such sheriff, under-sheriff, or other officer having the exe- 
" cution of process, by some attorney of one of the courts of record at West- 
minster f or of the courts of Great Sessions in Wales, or of the courts of 
the counties palatine of Lancaster or Durham, or of the court out of 
which the said writ shall have issued, or by the clerk of such attorney, or 
'' an agent authorized by such attorney in writing ; and unless the said writ 
** shall be indorsed by such attorney or his clerk, or such agent as afore- 
said, in the presence of such sheriff, under-sheriff, or other officer having 
the execution of process, with the name and place of abode of such at- 
torney.’’ And, by § 9. all warrants granted, and all arrests of the 
person made, contrary to the provisions of that act, shall be altogether 
illegal and void. Provided always, that nothing therein contained shall 
extend to any writ or process sued out by any attorney, solicitor, clerk 
** of court, or other officer of any court, having authority to sue out process 
in his own name.” 

If there be no process S or if it be defective in point of form or in its 
direction ^ teste'; or returns^ or the attorney’s name be not indorsed upon 
it \ the defendant may move the court to set aside the proceedings for irre- 
gularity. And a writ, having a wrong return, will not be aided, by a cor- 
rect day being mentioned in the notice to appear K But he cannot take 
advantage of any error or defect in the process, after he has appeared to 
it or taken the declaration out of the office or obtained time to put in 
bail to the action'" ; for it is the universal practice of the courts, that the 


* Pr. Reg. 441, 2. Barnes, 414. S. C. 

** Barnes, 415. Wright ^ another v. WUles^ 
M. 21 Geo. III. K. B. Per C^r.T, 29 Geo. 
111. K. B. but see Pr. Reg. 440, 41. Cas. 
Pr. C. P. 102. Barnes, 407. S. C. 

« 2 Chit. Rep. 237. 

^ 8 Dumf. & East, 660. 

* 2 Ken. 287. 1 Blac. Rep. 506. Barney, 
422. 

' 2 Bur. 954. 967. 5 Bur. 2588. 2 Blac. 
Rep. 683. S. C. Barnes, 407, 8, 9. 420. 

« 1 Str. 899. 


" Wright another v. WUies, M. 21 Geow 
III. K. B. Per Cur. T. 29 Geo. III. K. B. 
Barnes, 415. 

^ 2 Chit. Rep. 856. and sec 4 Barn. & 
Aid. 288. 

k 1 Stjr. 155. Barnes, 168. 167. 415. 1 
Bos. & Pul. 250. 844. 

* Cas. temp. Hardw. 242. 2 Str. 1072, 8. 
Wright .jf another y. Wittes, M. 21 Geo. 
III. K. B. Barnes, 416. 1 H. Blac. 222, 8. 
C.P. 

6 Bam. & Cres. 76. . 
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ap]^li<iati<m to seaside proceedings fbr irn^olarity should be made as early 
as possible^ or, as it is commonly said^ in the first instance*; aj^d where 
there ^has been an irregularity^ if the party overlook it, and take subse- 
quent steps in the cause^ he cannot afterwards revert back and object to 
it In the Common Pleas^ the court will not quash a writ> on the ground 
of its having been served in a wrong county And it is &aid> that a mis- 
take in the process is cured by the plaintij^^s entering an appcarancej 
which has always been looked upon as effectual for that purpose^ as if the 
defendant Had entered the appearance^; but the plaintiff cannot^ by entering 
axf appearance^ cure the want of service of a copy of the processS or a de- 
fect in the notice subscribed thereto It is also said> that no advantage 
can be taken of the irregularity of process, without having it returned, and 
before the court And where the irregularity complained of is not in 
the process, but in the notice to appear thereto^, or in the service of 
it S the rule should be to set aside such service, and not the process 
itself*'. 

The courts will in general amend the process, where there is any thing Amendment of 
to amend by * : and it has been amended in the name of the defendant, 
where he was a prisoner in custody under it But the court of King’s 
Dench would not grant a rule for amending the writ, under which the de- 
fendant had been arrested by a wrong name, after actions of false im- 
prisonment had been brought for such arrest So, an amendment cannot 
be made of mesne process, by adding the' name of another person as 
plaintiff**. A writ returnable on a dies non is altogether void, and cannot 
be amended by the court i’. And the courts, wc have seen % will not in 
general allow a writ to be amended, to the prejudice of the boil. 

Before or immediately after the end of every term, the sheriff is re- Return of tati^ 
quired, by an old rule to deliver and return into court, all writs of latU 

* 3 Dumf. & East, 7. 1 East, SS4, 5. 8 Moore, 461. 1 Bing. 138. S. C. 

DowU & RyL 450. 9 Price, 637. * Barnes, 406. 

^ I East, 77. and see 3 Durnf. & East, ^ Prac. Keg. 347. 8 Pricey 9. 

10. 5 Durnf. & East, 854. 464. 1 East, 330. * 3 Wils. 58. but s^ 6 Taunt. 854. where 

8 Smith R. 391. 1 Chit. Rep. 333. 8 Chit. it was said by Mr. Seijeant BeH, arguendo. 

Rep. 836. 8 Dowl. & Ryl. 450. K. B. 1 II. that the practice was uniform, to make these 

Blac. 261. 1 Bos. & Pul. 260. 344. 1 Taunt motions before the writ was returned. 

59. 8 Taunt. 844. 4 Taunt 545. 6 Taunt ^ 9 East 588. 5 Taunt. 658. (a). 1 Chit. 

6. 1 Marsh. 403. S. C. 6 Taunt 185. 1 Rep. 384. 

Moore, 899. C. P. 9 Priee^ 637. Excheq. * 5 Taunt 664. 1 Bing. 65. 

1 Marsh. 9. * 1 Chit Rep. 616. (o). 

* Prac. Reg. 347, 8. Sed quare f as from .> 1 Durnf. & East 788. 

kter deeUloiis it seems, that in the Common Per Cut, M. 48 Geo. III. K. B. and 

Pleas, the defendant is not bound to apply see 7 Durnf. ft East 698. 

to the court for an irregularity in process, " Anon. M. 41 Geo. III. K. B. 

until the plaintiff has taketi some step, by "1 Chit Rep. 369. 

which he shews that be means to jproceed ' 4 Bam. & Aid. 888. but see 6 Moore; 

upon it 6 Taunt 6. 1 Marsh. 403. S. C. IIS. 8 Brod. & Bing. 85. S. C. 

and see 5 Taunt 664. 6 Taunt 191, 8. 1 ^Jnte, ISO, 

Marsh. 661. a c. 8 Chit Rep. 836. 7 ' R. E. G Jac. I. K. B. 
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Entering pro- /a<rand Writs thereupon issuing out of the King's Bendi. And where a 
avSd stetute^of ^ Statute of limitatioiiBj it should r^ularly be 

liinitationsr entered on a roll^ and docketed^ with the sheriff’s return thereto, and /ooif- 
tinuances to the time of declaring*. The writ should be entered on a roll 
of that term wherein it was returnable ; and, in the King’s Bench, it is 
entered in hmc verba : after which the roll proceeds with an entry of tlie 
plaintiff’s appearance, the sheriff’s return of noit eet inventus, and oan-< 
tinuances of the process from term to term, by vkecemes non misit breve, 
to the term of the declaration. In the Common Pleas, the roll merely 
contains a redUd of the writ, with an entry of the plaintiff’s appearance, 
and sheriff’s return, &c. And when the proceedings are thus entered, the 
roll is docketed ^ with the derk of the judgments in the King’s Bench, 
or prothonotaries in the Common Pleas, and afterwards filed in the treasury 
Continuances. of the court. In replying to a pica of the statute of limitations, except 
by original^, the plaintiff should shew that the cause was regularly con- 
tinued, by vicecomes non misit breve, from the return of the writ to the 
' time of declaring And where three latitats were sued out at different 
times, for the same cause of action, and the defendant* appeared npon the 
second, and signed a non pros for not declaring, the court ordered the con- 
tinuances subsequently entered upon the first, to be struck out ; being of 
opinion, that the first UUiiai was made an end of by the second ; and if 
it were not so, the practice of the court is clear and well known, that tlie 
continuances must be by alias and pluries, and not by original writs of 
latitat But the continuances need not appear in pleading, to hare been 
by alias pluries writs And in general, the continuances are mere 
matter of fprm, and may be entered at any time k. It has eva|| been 
holden, that they may be made by the attornies in their chambers And, 
in order to saye the statute of limitations, it is sufficient that the writ bo 
sued out, and the return indorsed upon it, in time ; it not being necessary 
that the writ should be delivered out of the sheriiT s office as returned K 
EvMencc of In penal and other actions, which are limited by statute to be corn- 
process. menced within a certain time, it is necessary for the plaintiff to produce 

the writ at the trial, or an examined copy of it, if filed, in order to shew 
that the action was commenced in due time, unless it appear to have been 
so commenced, on the face of the record of ?im prius; And, in the Com- 
mon Pleas, the production of a capias ad respondendum, sued out in time. 


^ 2 Wins. Saund. 5 Ed. 1. (1.) 8 Moorc^ 
189. Append. Chap. VIII. § 46, 9, 50. 76. 
1 IS. and see Append. Chap. VI. § 88. Chap. 
XIV. § 7. 

*» Append. Chap. VIII, 5 49. IIS. 

* Sty. Rep. 373. 401. 1 WUs. 167, 8. 

* 1 Show. 366. 8 Salk. 480. S. C. 1 Lutw. 
860. 1 Ld. Raym. 436. S. C. and see 3 
Durnf. & East, 668. 3 Bos. & Pol. 334, 6. 

* Benson v. JTing, H. 86 Geo. III. K. 5. 
^ 4 Barn. & Cres. 685. 7 Dowl. & RyL 

86. S. C. 


® Bates, qui tarn, v. ^Mtmson, K 84 Geo^ 
III. K. B. 6 Durnf. & East, 867. 6ia S. C. 
cited. 7 Durnf. & East, 618. and see 6 
Moore, 686. 3 Brod. & Bing. 818. S. C. 1 
Bing. 384. 6 Bam* & Cres. 341. 8 Dowi 
& Ryl. 870. S. a Ante, 87. (t). 

* 1 Sid. 53. 60. and see 8 Salk. 590. U 
Wms. Saund. 6 Ed. 1. (1). 

* 5 Bam. & Aid. 489. and see 6 MooriV 
625. 3 Brod. & Bing. 818. S. C. 1 Bio^ 
384. 5 Barn. & Cres. 341. Ante, 87. (t). 
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is deemed sufficient for tlmt purpose*. 'But if the writ was not sued out 
till after the time prescribed^ though by relation it would be within the 
time^ the plaintiff \vill be nonsuited \ If there be only one wAt, the 
plaintiff may give it in evidence^ without shewing it to be returned 
And if the declaration appear^ on the face of the record^ to have been de- 
livered or filed within the time allowed by the rules of the court for de- 
claring^ it is sufficiently connected with the writ ^ ; if not^ other evidence 
is necessary to connect them. And^ in the Common Pleas> if the issue be 
made up of a term subsequent to that allowed by the rules of the court 
for declaring; the plaintiff must shew that the dedaration was delivered 
or filed within that time Where there are tmo writS; the court will 
presume that the plaintiff proceeded on the last, unless he can connect 
them; by shewing the first to be returned^; for until that be done; the 
court is not in possession of the cause; so as to award an alias or pluries 
for bringing the defendant into court 8. But where the debt was paid after 
a pluries writ issued; the defendant was not allowed to object at the trial; 
that the latilal was not returned ; for at any rate; if the pluries writ had 
been the commencement of the action; it was only an irregularity; which 
though a ground for applying to the court to set aside the proceedings; yet 
having been once waived; could not afterwards be objected to \ Where 
one writ was produced at the trial; and three declarations against the 
principal and his bail; to shew that certain actions had been brought against 
them; and three allocaturs of the costs taxed in the same actions were also 
put in and proved ; this was deemed sufficient evidence of three actions 
having been brought; and of the costs having been taxed therein ^ 

To prove the issuing of a writ; in an action against an attorney for 
practising without a certificate; it is not sufficient to prove the prcecipe by 
the filacer’s book; and to give notice to the party to produce it ; but it 
should also be shewn that; after the return; the treasury was searched; and 
no such writ found; and that it was in the party’s hands; who had notice 
to produce it K 

» 3 Wils. 466. 

** Bui. iW. iVt. 196. 

® 7 Durnf. & East, 6. 2 Bos. & Pul. 167. 
and see 4 Taunt. 566. 6 Taunt. 142, 3. 1 
Marsh. 498, 9. S. C. 

^ 4 Taunt 656. and see 6 Taunt 144. 1 
Marsh. 499, 600. a C. 

* 6 Taunt 141. I Marsh. 497. S. C. 

' JBateSf pd tom, v. Jenkinson, £. 24 Geo. 


111. K. B. petmuller, J. 6 Durnf. & East, 
617. 2 Bos. & Pul 167. 14 East, 491. and 
see 6 Taunt 142, 3. 1 Marsh. 4j^, 9. a C. 

* 7 Mod. 3. 1 Lutw. 260. 1 Ld. Raym. 
435. S. C. 2 Ld. Raym. 88a Willes, 256. 

* 7 East, 636. 

> II Pricey 236. 260. 270, 71. 

* 4 Esp. Rep. 160. 
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CHAP. IX. 


QjT the Proceedings on mesne Process, against the 
Person the Defendant ; and of the Service of a 
Copy qf Process, not bailable ; and the Notice to 
appear thereto . 


'X'hERE are two ways of proceeding upon mesne process against the 
person of the defendant^ whether the action be commenced by original 
writ, bill of Middlesex or latilal, capias quare clausum fregit, &c. or a/- 
iachment of privilege ; first, by service of a copy of the process ; and 
2dly, by arrest. 

Before the making of the statute 12 Geo. I. c. 29. a defendant miglit 
have been arrested, upon process against the person, in civil actions, for 
any sum of money however trifling, or to any amount however considerable, 
without any affidavit of its being due. To remedy which, it was enacted 
by the above statute, {amended by the 6 Geo. II. c. 27- made perpelml\yf 
the 21 Geo. II. c. 3. and extended to inferior courts by the 19 Geo. III. 
G. 70 . § 2.) that in all cases, where the cause of action shall not amount 
to the sum of ten pounds or upwards, and the plaintiff or plaintiffs shall 
* proceed by way of process against the person, he she or they shall not 
** arrest, or cause to be arrested, the body of the defendant or defendants ; 
but shall serve him her or them personally, within the jurisdiction of 
the court, with a copy of the process ; upon which shall be written an 
English notice to such defendant, of the intent and meaning of such 
service ; for which A fee or reward shall be demanded or taken : pro* 
** vided nevertheless, that in particular franchises and jurisdictions, the 
proper officer there shall execute such process. And that in all cases, 
** where the plaintiflTs cause of action shall amount to the sum of ten 
pounds or upwards, an affidavit shall be made and filed of such cause 
** of action ; which affidavit may be made before any judge or commis* 
sioncr of the court out 6f which such process shall issue, authorized to 
take affidavits in such court, or else before the officer who shall issue 
such process, or his deputy ; which oath such officer or his deputy afb 
empowered to administer ; and for such affidavit one shilling shall be 
paid, and no more : and the sum or sums specified in such affidavit, 
** shall be indorsed on the back of such writ or process ^ ; for which sum 
or sums, so indorsed, the sheriff or other officer, to whom such writ or 
process sliall be directed, shall take bail, and for no more.** This part 

* Append. Chap. VII. § 8. Chap. VIII. § 88. 89. 55. 
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of the statute, vre have seen is nterely directoi^ to the sheriff; and does 
not avoid the process^ where the sum sworn to is not* indorsed upon its 
But the statute is express^ that the affidavit must be iiled^ before the writ 
issues K And if any writ or process shall issue for the sum of ten 
pounds or upwards^ and no affidavit and indorsement shall be made ns 
aforesaid, the plaintiff or plaintiffs shall not proceed to arrest the body 
of the defendant or defendants, but shall proceed in like manner as ia 
directed by the statute 12 Geo. I. c. 29. in cases where the cause of 
“ action does not amount to the sum of ten pounds or upwards.” 

And, by a late act of parliament S no person shall be held to special By stat. 7 & 8 
bail, upon any process issuing out of any court, where the cause of ac- 
** tion shall not have originally amounted to the sum of iwent j^j^oxinds or up- 
^ wards, over and above and exclusive of any costs charges or expenccs that 
may have been incurred, recovered or become chargeable, in or about the 
suing for or recovering the same, or any part thereof : And that in all 
** cases where the cause of action shall not amount to twenty pounds or 
upwards, exclusive of such costs charges and cxpcnces as aforesaid, and 
** the plaintiff or plaintiffs shall proceed by the way of process against 
the i)erson, he she or tliey shall not arrest, or cause to be arrested, the 
body of the defendant or defendants ; but shall serve him her or them 
^ personally, within the jurisdiction of the court, with a copy of the pro- 
^ cess and proceedings thereupon, in such manner as by the said act of 
the twelfth year of the reign of his late majesty king George the first 
is j)rovidcd, in cases where the cause of action shall not amount to ten 
pounds or upwirds in any suiKirior court, or to forty shillings or up- 
** wards in any inferior court.” But the statute 51 Geo. 111. c. 124.. § !• 
did not avoid the plaintiff s proceedings and judgment, by reason of his 
having arrested the defendant for a sum excceding,y[/?cc/« pounds, when he 
recovered less than that sum And where the defendant pleaded, that 
the plaintiff had sued out a writ against him by a wrong name, under 
w'hich he was arrested, and allowed to go at large by the sheriff, and that 
the writ was afterwards altered, by inserting the real name of the de- 
fendant, under which he was again arrested, without any fresh affidavit 
of debti us required by the statute, the plea was holden to be bad, on spe- 
cial demurrer ; as it did not go to the merits of the action, and, if true, 
the defendant should either have pleaded in abatement, or moved to set 
aside the proceedings for irregularity ^ It is curious to remark the Ciiauges in law 
changes which the law of arrest has undergone at different periods. An- “^‘^*'***^* 
cicntly, as no capias lay, an arrest was not allowed, except in actions of 
trespass vi et armis : afterwards, an arrest was introduced, with the capias, 
in other actions : and now, by the operation of the before-mentioned sta- 
tutes, an arrest cannot be had, in the only action wherein it was formerly 
allowed. 


• AiUe, 169. 

8 Ken. 374. 

*■ 7 & 8 Geo. IV. c. 71. § I. aiM see stat. 
51 Geo. 111. c. 184. § 1. continued by 67 


Geo. III. c. 101. but which had expired be- 
fore the passing of the 7& 8 Geo. IV. c. 71. 
7 Taunt. 436. 1 Moorc^ 131. S. C 
*6 Moore, 168. 
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OF PROCSfcD^KOS ON MESNE PRbCESS^ &C. 

Thm statutes however^ except so far as they probBft the holdiiig to 
bail for causes of action under twenty jpomda, are not directly restrictive 
of any authority antecedently exercised by the courts^ in respect to the 
holding to bail ; but of the act of the plaintiff only ^ And as the prac- 
tice of the courts^ anterior to the statutes^ appears to have been, to re- 
ceive affidavits sworn out of England, and verified here, for the purpose of 
making orders thereupon, to hold defendants to special baiP; so this 
practice, not being inconsistent with the letter of the statute 12 Geo. 1. 
c* 29. has prevailed ever since : and accordingly it is now settled, that the 
defendant may be arrested, under an order of the court or a judge, upon 
an affidavit made out of England, and verified here, as well where the af- 
fidavit is made abroad, out of his majesty's dominions, before some ma- 
gistrate or person of competent authority there, as where it is made before a 
judge or other person authorized to take affidavits in Ireland and Scotland 
And on similar grounds, though the plaintiff is prohibited by the statutes 
from arresting the defendant upon his own affidavit only, in an action for 
general damages, as in assumpsit or covenant to indemnify, &c. or in an 
action for a tort or trespass, yet the court or a judge is not restrained 
thereby, but may make a special order upon such affidavit, for holding the 
defendant to special bail^. In trespass for the mesne profits, after a re- 
covery in ejectment, the action is bailable or net, at the discretion of the 
court or a judge : and when an order for boil is made, the recognizance is 
usually taken in two years value of the premises ; but this is also discre- 
tionary «. 

There are three cases provided for by these statutes \ first, where the 
cause of action does not amount to twenty pounds ; secondly, where it 
amounts to twenty pounds or upwards, and no affidavit is made thereof ; 
thirdly, where it amounts to twenty pounds or upwards, and there is an 
qffidavil made and filed of the cause of action In the two first cases, 
the process against the person is not bailable^: and the defendant can- 
not be arrested thereon, but must be personally served with a copy of it ; 
on which there must be written an English notice, of the intent and mean- 
ing of such service ^ ; which in effect reduces it to a mere summons ^ 
This notice (which is only necessary on the copy of the process served, 
and need not be on the writ itself^,) is required by the statutes, where 
the cause of action amounts to twenty pounds or upw^ds, and no affidavit 


* 8 East, S70. 

^ 8 Mod. 3S8. Barnes, 466. but see 8 Str. 
1209. 8 Bur. 655. 

® 8 East, 864. And see the statute 55 
Geo. HI. c. 157. for empowering the courts 
of law and equity in to grant com- 

misaiona for taking affidavits in all parts of 
Ortak JSHittins Bwara v. BesesU, M. 84 
Geo. III. K. B. J^rmm v. Phepoe, H. 84 
Geo. III. K. B. Veght v. Elgin, H. 38 Geo. 
HI. K. B. 1 ChiL Rep. 463. 4 Barn. & 
Cres. 886. 7 Dowl. & Ryl 478. S. C. 


^ P<wf, 172. 

« Barnes, 85. 1 Sel. Pr. 8 Ed. 36. Ad. 

8 Ed. 889. 

^ Free. Reg. 350. 

* This is frequently called common or ser- 
viceable process; though the term common 
seems more properly confined to the bill of 
Middlesex or kUUai, &c. without the clause 
of ac etiam. 

^ Append. Chap. IX. § 1, 8, 3. 

* Cowp. 455. 

k 9 East, 588, 9. 
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h nmde :thereof>,iig well aa where it does not amount, to imeidy poimda^ 

And it must be directed to the defendant ^ if hia name be not pra- Directbn of. 
fixed theretoj t]ie process is irr^ular, and may be quashed on motion. 

The notice should^ it seems^ be directed to the defendant by his ekristian, Form of. 
as well as surname ^ ; and require the defendant to appear at the return 
of the process ^ : and where the process is returnable on a general return 
day> as in the Common PleasS or King's Bench by original or on a quo 
minus in the Exchequers^ it should require him to appear on the return 
dayj though it happen on a Sunday \ and not on the quarto die post of the 
return of the process. In the King's Bcnch^ a notice requiring the de? 
fendant to appear on Friday, instead of Saturday, the sixth of November, 
is irregular ^ And so^ in the Common Pleas^ where a writ was tested on 
the twelfth of February, returnable in ffteen days of Easter, being the 
^/ifth of April, and in the notice to appear, the return day was stated to be 
ihojifth of February, instead of ihojifth of April, the court held this to 
be irregular, and set aside the proceedings K But it is not necessary that 
the year should be stated in the notice, in words at length ; it being suf- 
ficient to set out in figures K If there be no notice to appear when ne- Want of. 
cessary, or the notice be not properly directed ", &c. the defendant may 
move the court to set aside the proccc*dings. But any trifling informality lufonnulity in. 
in the notice, as setting down the day of the numth on which the defend- 
ant is to appear, without saying instant, next, or specifying the year, or 
mentioning an impossible year, will not invalidate it 

The copy of process, to be served on the defendant, must be a copy of Copy uf what 
such process as he might have been arrested upon, before the statute 12 
Geo. I. c. 29. : and therefore, where the proceedings are by original, he 
should be served with a copy of the capias, and not of the original writ of 
summons or attachment p ; and a complete copy of the whole process must 

^ 7 Durnf. & East, 337. Barnes, 404. 7. Banics, 293, 4. S. C. Notice, H. 7 Geo. 

Pr. Reg. 349. Cas. Pr. C. P. 100. 143. 1 II. C. P. 3 Bur. 1600. 

Scl. Pr. 2 Ed. 74^ 5. but sec 1 Wils. 22. >1 Chit Rep. 615. 

contra, ^ 2 Moore, 214. 8 Taunt 253. S. C. 
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^ ▼. Snow, E. 57 Geo. III. K. B. 6. 1 Marsh. 403. S. C. contra, 

1 Chit Rep. 398. and see 1 Chit Rep. 500. Cas. Pr. C. P. 100. 2 Str. 1072. 9 
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« V. Hanson, T. 42 Geo. 111. K. " Kelynge, 131. 1 Wils. 104. Barnes, 

B. Barnes, 298, 4. 2 Bos. & Put 840. 2 409. 1 H. Blac. 100. 2 Bos. & Put 2 

Plriee^ 9, Pricey 0. 1 Chit Rep. 500. 

«Baniet298. Cas. Pr. C. P. 02. S. C: "2Str.l2SS. Barnes, 425. Cur. E. 
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In county pda. be served But where the defendant is in a county palatine^ he dmald 
be lervai with a copy of the process issuing out of the.sttperior OOUrt^ and 
not of the mandate, from the officer to whom it is directed J’. And> in the 
Exchequer^ a variance in the body of the copy of process^ firom the writ 
itself, is ffital, and subversive of the process, and subsequent proceedings 
The copy of the process may be served by the sheriff or his officers, (except 
in particular franchises, having the return of writs,) or by any one else^y 
provided he be able to examine the copy with the original, so as to swear 
(if necessary,) to the service. In . particular franchises and jurisdictionsy 
the proper officer there should execute the, process ^ The court will not 
allow the copy of a writ to be amended, so as to make the service good^. 

Formerly, a copy of the process must have been served on the defendant, 
before the return day s ; but now it is holden, that service at any time, 
even after the rising of the court, on the return day, is sufficient K And 
it may be served at any hour, however late, at night ; process not being 
within the rule of court as to service of notices, &c. before ten o'clock K 
In the Exchequer, we have seenS service of a writ on Candlemas day, is 
deemed good service. In the King's Bench, a bill of Middlesex must not 
be served in London, or elsewhere out of the county of Middlesex ^ ; nor 
whilst the defendant is attending his* cause at the sittings : And a latitat 
cannot regularly be served in any other county than that to the sheriff of 
which it is directed So, in the Common Pleas, a capias directed int(i^, 
one county, cannot be regularly served in another, although it happen that 
the same officer is filacer for both counties ^ : And a capias directed into 
Kent, cannot be well served in the Cinque ports or city of CanterburpK 
But where there is any dispute as to the boundaries of the county, the 
courts will not determine it on motion And, in order to set aside the 
service of a writ in a wrong county, there must be a positive affidavit, in 
the King's Bench, shewing that there could be no dispute as to the boun- 
Hov. darics On serving the copy, it is not necessary, though usual, to shew 


By whom. 


When. 


Where. 


* Fr. Reg. 354. Barnes, 405. S. C. 

2 Barnard. K. B. 318. 327. 337. 398. 
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ptocesar^^ unless demanded^;: But if a defmdiuit> ut the time 
lie ig sarved with' a copy of process^ in the King’s Bencb> demand to see 
the original^ and is refused^ the service is irregular^. And where the de- 
fendant was served with a copy of a captor, and, a quarter of an hour after- 
ivardg, demanded to see the original, which was refused by the officer, 'the 
court of Common Pleas set aside the service and subsequent proceedings^. 
If the defendant refuse to accept a copy of process, it may be left in his 
house ® ; or, if he lock himself in, it may be put through the crevice of his 
door^; or, in the Common Pleas, it seems that if he keep out of the way> 
to avoid being served, it may be sent him in a letter by the post g : But 
sending process by the post, in a letter, which the defendant refuses to 
receive, is not good serv^e ; although the refusal may have been wilful, 
and accompanied with a long avoidance of service K And where the de- 
fendant, on being served with a copy of process by the name of John, 
observed his name was Nicholas, upon which the person who served it was 
about to alter the name, when the defendant said, never mind ; 1 am the 
person, and will take care of it ; ” the court notwithstanding held, that the 
service was irregular, and set it aside, but without costs K If a latitat has 
been served by mistake on a wrong person, the right person may after- 
wards be served with an alias cajnas issued thereon K 

In a joint action against two or more defendants, eaeh of them must be 
served with o, copy of the process \ But, in an action against husband and 
wife, it is deemed sufficient to serve the husband only Whenever the 
defendant would take advantage of a mistake in the copy of process, or 
notice to appear thereto, he must produce the copy served, and swear that 
he was served with no other And where there is an irregularity in the 
notice to appear to, or service of process, the rule, we have seen should 
be to set aside such service, and not the process itself. 

If, upQn the service, the defendant speak contemptuous words of the 
court, or its process, he is liable to an attachment. And where the words 
are spoken of the court, the attachment 'issues in the first instance ; for 
it would be to no purpose to grant a rule to shew cause, which would 
probably expose the court to further insult % But the court will not grant 
an attachment, for violent or contemptuous behaviour, after service of the 
process'. It has beem doubted, whether, when contemptuous words are 
oworn to by one person only, the rule should be absolute, or only to shew 

> 1 Chit Rep. SIO. 

^ 2 Bam. & Cres. 95. S DowL & RyL 
254. S. C. 

> Pr. Reg. S5I. 
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^ 2 Str. 877. Barnes, 302. 422. 

^ Cas. temp. Hardw. 138. 

2 Barn. & Cres. 761. 4 Dowl. & RyL 

317 . s. a 

^ 5 Moore^ 162. 

* Bamei^ 278. Bates, qui tarn, v. Maddi- 
son, M. 23 Geo. III. K. B. and see 7 DowL 
& Ryl. 233. 
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Barnes, 406. S. C. and see Barnes, 422. 

» 5 Taunt 186. 1 Marsh. 8. S. C. 
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OF 8BKVICB OF PROCESS. 


eauae* ; the rule in Ciiaiicery requiring two affi<bvits, to deprive the party 
of ^ benriitof ahewing cause; and. In tin King’s Bench, the rule is only 
to diew eauae, nrhen the words are qmken of its jprocei*'*’. 

* i Str. 1068. the street^ &c. and the court said, that on 

Say. Rep. Hi. In the case of Adanuon a return the sherifl! the rule for an at- 
V. Gibsm, H. 27 Geo. III. K. B. an attach- tachment was absolute in the first instance ; 
ment was moved for against the defendant’s but on affidavits, the party must have an op- 
wife and daughter, for treating the process of portunity of answering, 
the court with contempt, throwing it into 
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CHAP. X. 


Qf the Arrest, vpon BAiiiASLE Process. 

In treating of the law of arrest, it is proposed to consider, first, for what Amit. 
cause of action it is allowed ; 2dly^ the affidavit to hold to bail ; 3dly, 
what persons may^ or may not be arrested ; and lastly, by whom, and 
under what authority, when, where, and in what manner the arrest may 
be made. 

When the cause of action amounts to twenty pounds or upwards, and Wlien allowed 
an affidavit thereof is made and filed according to the statutes, the process for^harsuiu!*^ 
is bailable; and the defendant may in general be arrested, and holden to 
special bail. But where the plaintiff, having a debt due to him under an 
arrestable sum, procured a promissory note to be indorsed to him by another 
creditor, for the purpose of holding the defendant to special boil, the courts 
considering this as a practice to evade the statute, discharged the defendant 
out of custody, on filing common bail K And, by the statute 7^8 ^co. In fTatet, or 
IV. c. 71*** no sheriff or other officer, within the principality of Wales, or palatine, 
the counties palatine of Chester, Lancaster or Durham, shall, upon any 
mesne process issuing out of his majesty's courts of record at Westmin^ 

** ster, arrest or hold any^person to special bail, unless such process shall 
be duly marked and indorsed for bail, in a sum not less ffly 
pounds." 

With respect to the cause of action, it is a rule, that where there is a When debt is 
certain debt to the amount of twenty pounds, or damages to that amount moges may^be 
which may be reduced to a certainty, as in assumpsit or covenant for the reduced to a cer- 
payment of moneys the defendant may be arrested, as a matter of course, 
on an affidavit shortly stating the cause of action. And he might formerly In trwer, or cfe- 
have been arrested in like manner, in an action of trover or detinue; for 
these were considered as being more properly actions of property, than of 
UjtL But where the defendant, being a custom-house officer, was arrested 
in an action of trover, brought against him for seizing goods, and it ap-* 
peared by affidavit that there was a reasonable foundation for the seizure, 
that the goods were deposited in the king’s warehouse, and that the do- 

* 1 Ken. 371. old ddit, cannot hold the defendant to bail 

^ § 7. and see stat. 11, 12 W. III. c. 9. thereon by affidavit, as for so much money 
§ 2. 2 Str. 1102. paid for his use. S East, 169. 

^ Barnes, 79, 80. 108. But one who be- ^6 Mod. 14. Barnes, 80. 2 Str. 1 192. 
came sur^y for the defendant, before his 1 Wils. 2S. S. C. 1 Wils. SS5. Say. Bep. 

discharge under an insolvent debtor's act, and 33. S. C. and see Cowp. 589. Append. Clia|i. 
was afterwards obliged to give a new security X. § 82, &c. 
by bond and warrant of attorney, &c.'for the 
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lowed* without 
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For sum certain* 
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In debt on sta- 
tute. 


FOR WAt CAUSE Ok* ACTION 

fendant had used due diligence in proceeding towards a condemnation in 
the Exchequer^ the court ordered common bail to be accepted^. And by 
a late rule ^9 in all the courts^ no person can be' held to special bail> in an 
action of , /rover or detinue, without an order made for that purpose by the 
Lord Chief Justice^ or one of the judges." 

On the other hand^ where the damages are altogether uncertain as in 
assumpsit or covenant to indemnify^ &c. or in actions for a tort or trespass 
there can be no arrest^ without a special order of the court 6r%a judged 
on a full affidavit of the circumstances^; for it would be unreasonable that 
the defendant should be arrested^ for what damages the plaintiff fancies 
he has sustained, and is pleased to swear to. And it is not usual to grant 
a special order, except where tliere has been an outrageous battery or may-«‘ 
hem 8, or the defendant is about to quit the kingdom. An affidavit sta- 
ting that the defendant was indebted to the plaintiff in 3000/. and up- 
wards, being the value of certain bars of silver, delivered by the plaintiff 
Or on his account to the defendant, to be by him carried and delivered, 
and by the defendant undertaken to be carried and delivered, to E. B. at' 
Gottenhurgh in Sweden, for the use and on account of the plaintiff, but 
which bars of silver, or any part thereof, the defendant had not carried or 
delivered to the said E. B. at G. aforesaid, or to any other person, or at 
any other place, for the use of the plaintiff," was deemed sufficient to hold' 
the defendant to special bail, on a judge's order ; although it was objected, 
that it did not state any debt owing from the defendant to the plaintiff,' 
and that there Avas no averment that the plaintiff had any property in the 
silver, or was damnified by the non-delivery of it K 

There are also some cases, where the defendant cannot be arrested, 
though the action be brought for a sum certain ; and others, where he 
cannot be arrested for the whole of the legal debt, btit only for so much 
as is equitably due. Thus, in an action of debt on a pesial statute the' 
defendant cannot be arrested, though it be for a sum certain ; as it is a 
maxim, that every man shall be presumed innocent of an offence, till he^ 
be found guilty : But where an action is brought on a remedial statute, as 
for money Avon at play \ or on a statute which expressly authorises an ar- 
rest, as for exporting avooI^, double value for holding over*^ having un- 


e Blac. Rep. 1018. 1 Wils. SS5. Say. 
Rep. 53. S. C. semb, contra, 

0 R. H. 48 Geo. III. K. B. C, P. and 
Excheq. 9 East, 395. 1 Taunt. 203. Man. 
Ex. Append. 225. 8 Pricey 507. Append. 
Chap. X. § 85. 

Barnes, 79, 80. 108, 9. 

^ Id, 61. Pr. Reg* 63. S. C. Barnes, 76. 
Pr. Reg. 66. Cas. Pr. C. P. 149. S. C. 

* Append. Chap. X. § 87. 
fid, §66. 08. 

>R.M. 1654.S9.K.B. R.M.1654. 
§ 12. C P. 

^ 2 East, 453. but see 2 Bos. A Pul. 282. 


1 Chit. Rep. 168. (a). 

» Yelv. 53. Gilb. C. P. 37. Barnes, 80, 
k 9 Ann. c. 14. 2 Sir. 1079. 7 Durnf. & 
East, 259. but sec 2 Wils. 67. Tlic statute 
is remedial^ where the action is brought by 
the party injured : but penatt where brought 
by a common informer. Per NareSt J. 2 
Blac. Rep. 1227. And for the farm of an 
affidavit to hold to bail on thia statute^ see^ 
Append. Chap. X. § 80.^ 

1 10, 11 W. III. c. 10 '. § 20. Com. Rep. 
75. 

4 Geo. II. c. 28. §1.6 Durnf. & East, 

364 . 
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wrotight silks % or insuring lottery tickets^ &c. the defendant may 
he arrested. So> in an action of debt upon a recognizance of bailj. the de«* 
feiidant cannot be arrested^ : for besides .that the suffideney of the. bail 
must have been proved^ or admitted^ previous to their being allowed/there 
are many things to be enquired intOj wliich may shew them not liable ^ ; 
and it is commonly said, that if the defendant were arrested in such an 
action, there would be bail in if\finitum. And for similar reasons, an ar- 
Test is not permitted in an action of debt upon a bail^ or replevin^ bond ; 
whether the action be brought in the name of the sheriff or of his as- 
signee. But, after judgment has been obtained against the bail in such 
action, the defendant may be arrested in an action on the judgment k. A 
defendant cannot be arrested, on an affidavit stating him to be indebted to 
the plaintiff for goods bargained and sold\ or, for goods sold^, without 
saying that they were delivered : for there is no reason why the plaintiff 
should have the security of the defendant’s body under arrest, and also 
retain the security of the goods in his own hands K And the court of 
Common Pleas will not permit a defendant to be arrested, in an action 
feunded on the prothonotary’s allocatur, for costs ^ ; nor on a policy of 
assurance, for a total or partial loss, without an adjustment, or express 
promise to pay the amount”'. But a defendant may be arrested on a 
guaranty, or undertaking to be answerable to a certain amount, for goods 
sold to a third person, in the event of his failing to pay for them 

A party cannot be arrested and held to bail for a penalty, but only for 
the sum secured by it And hence it is, that in an action of debt upon 
.bond, conditioned for payment (tf money, though the penalty is, strictly 
speaking, the legal debt, yet as it is now considered, upon the statute for 
the amendment of the law to be merely a security for principal, interest 
and costs, the defendant cannot be arrested for more than the sum really 
due by the condition. And, in like manner, where the bond is conditioned 
for the performance of covenants or to save harmless ^ 4*c. the defendant 
ought not to be arrested for the penalty, but only for the amount of the 
damages really sustained by the breach of the condition. But, upon a 
bond in a penalty, conditioned for paying a less sum by instalments and 
interest, though a part only of the instalments are due, the obligee may 
arrest for the aggregate amount of all the instalments, and the interest 


. * 26 Geo. II. c. 21. § 8. 8 Bur. 1569. 

^ 27 Geo. III. c. 1. § 2. Append. Chap. 
X. § 81. 

« Per Buller, J. M. 28 Geo. III. K. B. 

^ R. M. 8 Ann. (c). K. B. 

M Salk. 99. 

' 0 Durnf. & East, 836. 8 Durnf. & East, 
450. 

‘ BuU V. ]\£oore ^ another^ haU of Reade, 
28 Geo. 111. K. B. 8 Durnf. & East, 

86 . 

12 East, 898. 

* 8 Moore, 366. 1 Bing. 867. & C. 

^ Per Bayley, J. 18 East, 899. 


» 4 Taunt. 705. 

5 Taunt. 201. 1 Marsh. 19. S. C. Id, 
21. (a), and see 1 Maule & Sel. 494. 

" 9 Pricey 156. 

** 6 Durnf. & East, 217. 2. East, 409. 
And for tlie difference between penalHet and 
liquidated damages, see 2 Bos. & PuL 846. 
Holt NL Pri, 45. n. 2 Price, 200. 8 Moore, 
244. 1 Bing. 802. S. C. 6 Barn. & Ores. 
216. 

i* 4v 6 Ann. c. 16. $ IS. 

« I Sid. 6S. 1 Salk. 100. Barnes, 109. 
Say. Hep. 109. Doug. 449. 5 Taunt. 247. 

* Barnes, 109. 
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aeemed due befinre the actiofi brought*. An arrest may also be made fsr 
the penalty of a bond conditioned for the perfonSiance of a promwe mar- 
fiage^, Ac. where the penalty is the real debt^ or rather in nature of 
stated damages. And where an agreement was made in writing, to de- 
lii^ a certain quantity of goods, within a certain time, at the price of 
300/. or in de&ult thereof, that the defendant would fbrfSeit and pay to 
the plaintiff 100/. ; in an action brought for the penalty, the judges of 
the Common Pleas were of opinion, that the defendant might be held to 
bail^. 

Where there have been mutual dealings between the parties, the ba- 
lance is considered as the debt at law, as well as in equity : And there- 
fore, upon an unliquidated account, if the plaintiff were to swear to the 
sum due to him on the debtor side only, it would be looked upon as a 
mere evasion ; and if not sufficient to support an indictment for perjury; 
would it seems entitle the defendant to a special action on the case, for a 
malidons arrest ^ : And, at any rate, if the balance did not constitute an 
arrestable debt, the defendant would be entitled to his costs, under the 
statute 43 Geo. III. c. 46. § 3. as having been arrested and held to bail, ' 
without any probable cause *. 

The defendant having been once arrested, cannot in general be arrested 
again, for the same cause of action Nemo debet bis vexari, pro eddem 
eausd. Thus, where the defendant was arrested on a writ taken out pending 
a prior action, wherein he had been previously arrested for the same cause, 
the court discharged him on common bail 8, So the defendant was dis* 
charged, where he had been arrested a second time, pending a writ of er- 
ror, and before judgment was given thereon, or the action discontinued \ 
And where the plaintiff, not liking the bail in the^former action, obScined a 
side-bar rule for leave to discontinue upon payment of costs, and afterwards 
proceeded to charge the defendant in custody with a declaration in a new 
action, the court conceiving this to be a trick, discharged the side-bar rule ; 
so that the bail to the former action still continued liable K But where 
it appeared that the bail in the prior action were forsworn, the court re- 
fused to assist the defendant, though he was arrested before the former 
action %vas discontinued ; saying, the plaintiff was right in laying hold of 
him as he did ; for had he discontinued, the defendant would probably 
have run away K And it has been determined, that the plaintiff, after 
suing out common process, may sue out a bailable writ for the same cause. 


* 7 Taunt. 861. 

* 1 WilK. A9. 8 Bur. 1851. 1878. Doug. 
449. 

Barnes, 86. but see id, 108. 

* Dr. TuHington's case, 4 Bur. 1996. 
And for the facts of this case, sec 1 Ken. 
484. See also 6 Bam. & Aid. 618. 1 Dowl. 
& Ryl. 67. S. C. 8 Bara. & Ores. 698. 4 
DowL A RyL 187. S,C. 3 Barn. & Ores. 
139. 4 Dowl. A Ryl. 653. S. C. but see 8 
Campb* 694. afm5. contra. 


* 5 Barn. & Aid. 518. 1 DowL & RyL 
67. S. C. And see further, as to the cause 
of action, for which a defendant may or may 
not be arrested and holden to bail, Petersd. 
Part I. Chap. II. 

f R. M. 15 Car, 11. reg. 8. K. B. 

* 8 Sir. 1809. and see 18 Price, 8. M *Clel. 
8. S. C. 

* 7 Taunt 198. 

> 4 Bur. 8508. 

^ 8 Sir. 1816. 



All .ARREST 1T9 

and fwmt the defisndaiM;^ before be dfoeoAtliMm the first . action; for.tbia 
is not a case within the role of foA permitting the defimdantto be twice 
arrested for the same cause ^ By rule of Mich* 15 Car. II>« it is or* 
dered, that ^'if a defendant be lawfully delivered fn»n arrest upon any 
process. He shall not be arrested again at the same time, by virtue of ttnr> 
other process, at the suit of the same plaintifil*’ But, . notwithstanding 
this rule, the court of King’s Bench held, that the plaintiff might lodge 
a detainer against the defondant, in custody upon mesne process, after his 
bail had justified, the defendant not having completed his disdiarge, but 
being still within the prison ; and that he was not entitled to be dis-» 
charged, upon an affidavit that the sum for which the detainer was lodged, 
was due at the time of the first arrest ^ 

The rule for preventing vexatious arrests, was formerly so rigidly ad-i Nonjirot. « 
hered to, that where the plaintiff was nonprossed for want of a declara-i 
tion, he could not afterwards have arrested the defendant, in a second 
action for the same cause And this is still the practice in the Common 
Pleas ^ But, in the King’s Bench, it has been determined, that after a 
nonpros, the defendant shall find bail in the second action^; for the 
plaintiff, it is said, suffers enough by paying costs in the first action, and 
therefore ought not to be in a worse condition than before. For a similar DiMoatinuancc. 
reason, where the plaintiff, having misconceived his action, moves to dis^ 
continue upon payment of costs, he may, after the costa are taxed and 
paid 9, take out a new writ for the same cause, and have the defendant 
arrested de mvo^. But where the plaintiff held the defendant to bail, 
before the cause of action accrued, and afterwards discontinued and paid 
costs, and then arrested him de novo for the same cause, after it accrued ; 
the court of King’s Ben<^ discharged the defendant on common bail K 
If the plaintiff be nonsuited, in an action of debt on bond, for not suf* Nonsuit, 
ficiently proving the execution of it, on non est factum ^ ; or on the ground 
of a variance in a former action, in which the defendant was arrested 
he may be arrested again, in a second action for the same cause : But 
this is not allowed after a nonsuit on the merits’”. So, where an action Cassetur inlh, 
was brought against one ef two partners for a joint debt, and the defendant 
having been arrested therein, pleaded the partnership in abatement, it waa 
liolden, that the. plaintiff might, after entering a cassetur bUla, bring a 
new action against both partners, and arrest the defendant again for the 

same debt And where the plaintiff becomes bankrupt, before inter- Bankruptcy of 

pUdntiK 

* 6 Durnd & East, 616. and see Wightw.’ * 8 Str. 1809. S Haul. & Set. 168. 6 
78. Dmiim v. Ckaorth, H. 68 Geo. HI. Barn. & Aid. 906. 1 DowL & ByL 666. 8. 

K. & 1 Cbit. Rep. 876. m tMis, IS Ericev C. 7 Moore^ 818. 

8.M<CleI.8.S. C. » 8 Wils. SSI. Bamei, 899. 

§ 8. K. B. 1 6 Maule & Sd. 98. 

' 3 Manle & 8e1. Ui. k Barnet, 78. 

<lU.Bqnn.679. Coin.Rep.94. S.C. > 1 Cbik Rq). 878. 

* 8 Moores 607. 1 Brod. & Bing. 880. ~ Ar Cbr. R. 19 Geo. III. K. & 

S.a 4Mooret804.'lBrad.&Bing.614. •SBBdmryr. WMUatt, H. 48 Goo. HI. 

S.C. K.B. IMardbSOdke. 

< 1 Str. 489. 
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FOR WHAT CAUfiOB OF ACTION 

looatiMry jud^ent^ the defendant may be arrested and hdd* to hUl by the 
assignees^ in a second action for the same cause*. Sut inhere tibe de» 
fendasit has been arrested in an action brou^t in the name of a baskmpt^ 
the authority of his assignees^ he cannot be afterwards arrested^ at thc< 
suit of the assignees^ for the same cause of action^ unless the first action 
has been discontinued^ and the costs taxed and paid \ 

Wherever the second action appears to be vexatious or the defendant 
is arrested or detained in custody therein, after being superse^i or super- 
sedeahk in a former action, by the laches of the plaintiff^, the court will 
discharge the defendant on common bail ; even though he be arrested on a 
note given subsequent to the supersedeas *, or in a different form of action, 
BO as it be substantially for the same cause And where a defendant was 
arrested in the mayor's court of Hereford, by the practice of which court, 
a plaintiff is not bound to declare, without a rule for that purpose, and the 
defendant, without conforming to the practice, superseded the action for 
want of a declaration, and was again arrested in London for the same 
cause of action, the court, without entering into the irregularity of the dc« 
fendant's proceedings, discharged him on filing common bail b. But where 
there are no laches in the plaintiff, and d fortiori where the defendant is 
in fault, the court will not assist the latter : Thus, where A. having been 
arrested at the suit of B- gave him a draft for part of the demand, and 
agreed to settle the remainder in a few days ; after which, the draft being 
dishonoured, B. sued out a new writ against A., and arrested him again 
on the same affidavit ; this was holden to be regular \ And if the defend- 
ant be discharged out of custody, on account of some act for which the 
plaintiff is not answerable, such as an alteration in the warrant to arrest 
by the sheriff's officer, without the plaintiff’s knowledge, in such case tho 
defendant may, after the first action'^is discontinued, be again held to bail 
for the same cause K So, where the first action is compromised, and a 
second brought for the same cause, the court will not set aside the bail 
bond taken on an arrest, unless tho proceedings appear to be vexatious^. 
The defendant having given a bond, conditioned for the payment of a sum 
of money, if the sentence of a Vice-Admiralty court should be affirmed on 
appeal, and the appeal having been dismissed for want of prosecution, the 
defendant was arrested and holden to bail ; after which, the appeal being 
restored upon petition, the action was suspended, and the bail discharged ; 
but being again dismissed, a new action on the bond was commenced ; 
and the court of Common Pleas held, that the defendant might be again 
arrested and holden to bail *. So, where the defendant has been arrested, 
abroad, he may be again arrested here, for the same cause of action ; at 


• Barnes, anignee of Saunders, v. lldlm, 
M. 2a G«o. in. K. B. 15 East, 631. 

^ 1 Glut. Uep. 276. 

' 2 Blac. Rep. 809. 

^ 2 Str. 782. 943. 10:9. 2 Wils. 03. 
Cowp. 72. CooksoH V. Faslrr, T. 23 Geo. 
III. K. B. but Kc Barnes, 62. 

* 2 Str. 1218. 8 East, 334. 


f 3 East, 809. 

* 3 Dowt & RyU 189. 

^ 6 Durnf. A Ea^t, 52. and sec Pcnfdd v. 
M. 57 Geo. III. K. B. I Chiu 
Rep. 275. 

* 6 Dumf. & East, 218. 

1 Chit. Rep. 161. 

» 1 Now Rep. C. P. 1.3. 
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least, where it does not appear that the plaintiff may have the same redress 
and benefit by the proceedings abroad, as in this country *. It is no 
ground for discharging the defendant out of custody, that a previous ap- 
plication had been made to the court of Chancery, for a wit of tte exeat 
regnoy for the same sum So, wliere A. proceeded by foreign attach- 
ment against B. who surrendered, and pleaded to the jurisdiction of the 
court, upon which A. discontinued the foreign attachment, and arrested 
B. by process out of the King’s Bench, the court of Common Pleas held, 
that the foreign attachment was not such a proceeding as to entitle B. to 
be discharged out of custody in the present suit, on entering a common 
appearance And where the defendant being in custody within a local 
jurisdiction, the plaintiff lodged n detainer against him, but discontinued 
the action from fear of a plea to the jurisdiction, and then arrested the de- 
fendant in the King’s Bench, without having i)aid the costs of the first 
suit ; the court hold, that the defendant was not entitled to be discharged 
on filing common bail, the second suit not being vexatious ‘I Wlicre a de- 
fendant was twice arrested, and put in bail to two writs in difrerent 
counties, for the same cause of action, the court of King’s Bench refused 
to make a rule absolute for setting aside one of the two writs ; tlie proper 
course being, that an exonerclur sliould be entered on one of the bail- 
pieces ®. 

Upon the same principle, of not permitting the defendant to he twice 
arrested for the same cause, it is holden that in an action of debt upon 
judgment, whether after verdict or by default, the defendant cannot be 
arrested, if he was previously arrested in the original action ; even though 
the bail in that action have since become insolvent or the plaintiff hasre- 
Icased them, by declaring in a different county \ or the defendant has .wr- 
rendered in their discharge, and obtained a supersedeas *. And if a defend- 
ant, being arrested upon process of tlie King’s Bench, give a warrant of 
attorney to confess judgment, and be afterwards holden to bail in the Com- 
mon Pleas, in an action upon that judgment, the latter court will discharge 
him upon a common appearance But if*the defendant were not arrested 
in the original action, he may be arrested in an action of debt on the judg- 
ment K And, in the Common Pleas, the defendant may be arrested in 
such action, notwithstanding a writ of error has been brought, and bail 


^ 7 Durnf. Sc East, 470. 2 East, 453. 

^ 8 Taunt. 24, 

' 5 Taunt. 851. 1 Marsh. 305. S. C. and 
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Bystat.4S Geo. 
III. c. 40. 


Bv stat. 7 Sc B 
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Affidavit of 
cause of action, 
by whom made. 


put in thereon*. Where a cause, in which the defendant has been ar- 
rested, is referred to arbitration, and the arbitrator awards to the plaintiif 
a sum exceeding twenty pounds, the defendant may be arrested again, in 
an action upon the award ^ 

It was formerly holden, that where the judgment was merely for coxtx 
upon a nonsidt S or the debt was originally under ten pounds, but raised 
to a larger sum by the addition of costs ^ ; or the action was f^r general 
damages, which were reduced by the judgment to a sum certain above ten 
pounds the defendant could not be arrested in the King’s Bench, either 
upon the judgment itself, or upon a subsequent promise, in consideration 
of forbearance to pay the debt and costs. But it was afterwards deter- 
mined in both courts s, that a defendant might be arrested and held to spe- 
cial bail, in an action on a judgment for ten pounds, for damages and costs ; 
though the original debt alone were under that amount. This determina- 
tion seems to have occasioned the passing of the statute 43 Geo. 111. c. 46. 
$ 1 . by which it is enacted, that no person shall be arrested or held to 
** special bail, upon any process issuing out of any court in England or 
Ireland, for a cause of action not originally amounting to the sum for 
** which such person is by the laws now in being liable to be arrested 
and held to bail, over and above and exclusive of any costs, charges and 
** expenses that may have been incurred, recovered or become chargeable, 
in or about the suing for or recovering the same, or any part thereof." 
And, by the statute 7 & 8 Geo. IV. c. 71 ^^no person shall be held to 
special bail, upon any process issuing out of any court, where the cause 
of action shall not have originally amounted to the sum of twenty pounds 
** or upwards, over and above and exclusive of such costs charges and ex- 
penses as aforesaid.’* This statute, however, docs not extend to Scotland 
or Ireland *. 


The affidavit required by the statutes, of the cause of action, may be 
made by the plaintilf, his wife, or a third person ^ : and it may be made by 
one or several persons. The afllrmatiou of a Quaker is suiheient to hold 
the defendant to special bail \ And, in the Common Pleas, an affidavit 
made by a third person, need not state any connection between the depo- 
nent and the plaintiff”'. But the affidavit, or affirmation, must be made 
by some person who is legally competent to be a witness ; and therefore it 


* Barnes, 71. Pr. Reg. 57. Com. Rep. 
656. S. C. 2 Blac. Rep. 768. 

^ 2 Durnf. & East, 756. 

* 6 Bur. 2660. 2 Blac. Rep. 1274. C. P. 
contra, 

* 2 Sir. 976. 1077. 3 Bur. 1389. 4 Bur. 
2117. Butcher v. Holland, H. 26 Geo. III. 

K.a * 

< 2 Str. 1243. I Wils. 120. 

^ Cowp. 129. 

* 4 Durnf. & East, 570. K. B. Barnes, 
432, 8. Pr. Reg. 60. Cas. Pr. C. P. 89. S. 


C. C. P. but see Barnes, 433. Pr. Reg. 61. 
S. C. semb, contra. 

* § 1. and see stat. 51 Geo. III. e. 124. 
§ 1. continued by 57 Geo. III. c. 101. 
*§10. 

^ 1 Wils. 339. Say. Rep. 59. S. C. 1 
Bos. & ful. 1. 1 Chit. Rep. 58. 161. 9 

Price, 322. 

' Cowp. 382. and see Willes, 292. n. Ap- 
pend. Chap. X. § 5. 

*" 1 Bos. & PuL 1. 4 Taunt. 231. 1 Chit. 
Kc|\58. 161. 
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is bad, if made by a person convicted of felony, or other infamous crime K 
An affidavit however, that the plaintiff is a transported felon, cannot be 
read in answer to an affidavit to hold to bail, made by a third person ^ : And 
a plaintiff convicted of a conspiracy, is not incompetent to make an affida- 
vit to hold to bail The true place of abode and addition of every person Must contain 
making the affidavit must be inserted therein In the King's Bench how- and*^ 

ever, the deponent may be described as “of the city of London, merchant ^ ” addition. 

And, in the Common Pleas, the addition of “ manufacturer ” to the depo- 
nent’s name, has been deemed sufficient^. But the court of King’s 
Bench will not try the real place of the plaintiff's abode upon affidavits ; 

And there is no occasion to insert in the affidavit, the addition and de- AUter of de- 
scription of the defendant In an affidavit to hold to bail, the plaintiff’s 
clerk may state his place of abode to be the office where he is employed the cicntdcscrii)tioii. 
greater part of the day, though at night he sleep at another place * : and 
it is sufficient to describe him as clerk to his employer, whose address is 
stated K So a foreigner, whose general residence is abroad, and who only 
landed here for a temporary purpose, may properly describe his place of 
abode to be in his own country, and not at the place where the affidavit 
'was sworn * : And where a deponent had been a few days before dis- 
charged out of prison, but by permission had still continued to lodge there 
at night, having no other place of residence, his describing himself bond 
Jide, in an affidavit to hold bail, as late of such a prison, has bc^en deemed 
sufficient : But a deponent who has left one place of residence, and 
resides in another, cannot regularly describe himself as latcoi the former 

The affidavit may be sworn in court, or before a judge, or commissioner U(.roro wiiom 
of the court authorized to take affidavits, by virtue of the statute 29 Car, “*^‘*^’* 

II. c. 5 or else before the oHicer who issues the process, or his deputy 
And it may lie sworn before a commissioner, although he be concerned as 
attorney for the plaintiff **. But a special capias, issued upon an affidavit 
sworn at the bill of Middlesex office, is irregular : and though it was con- 
tended, that the practice was for the filacer, upon transmitting to liiin 
either the original affidavit or an office copy of it, to issue the writ, yet 

* 5 Mod. 74. S Salk. 461. Barnes, 79. Rep. 15. 

Pr. Reg. 49. S. C. 2 Str. 1148. S Wils. *■ 1 Chit. Rep. 464. in niUis, 

225. and see Peake's Evid. 5 Ed. 12!1, &c. > 3 East, 154. 

but sec Barnes, 1 16. cmlra, "Ml East, 528. 

1 Chit. Rq>. 166. " Id. ibid. 

® 4 Dowl. & Ryl. 144. ** Extended to the isle of by statute 

* R. M. 15 Car. II. rcg. 1. K. B. 1 East, 6 Geo. III. c. 50. $ 2. And see tlic statute 

16.830. 4 Taunt. 154. 2 Barn. & Cres. 55 Geo. III. c. 157. for empowering the 

663. 4 Dowl. & Ryl. 45. S. C. but see 6 cou/ts of law and equity in Ireland^ to grant 

Taunt. 73. by which it appears that there is commissions to take affidavits, in all parts 

no such rule in the Common Pleas. of Great Britain. The commission for tak- 

" 3 Maule & Scl. 165. ing afiidavits in England, should be stamped 

^ 3 Bos. & PuL 550. with a ten shilling stamp. Stat. 55 Geo. III. 

^ Per Cur. H. 45 Geo. III. K. B. 2 Smith c. 184. Sched, Fhrt II. § 3. 

R. 207. S. C. «• Stat. 12 Geo. I. e. 29. § 2. 

»* Per Cur. T. 41 Geo. III. K. B. R. E. 15 Geo. II. reg. 2. K. B. K. K. 

* 1 !VIaule & Std. 103. and see 2 Cliit. 13 Geo. II. rrg. 1. C. P. 

N 2 
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Jural of, when 
inmle liy fo • 
rrigner. 


Title of cause. 


Of court) &c. 


the court saitl that such could not be the practice ; for that an affidavit 
made for one specific object^ could not be transferred to another^ and per- 
jury could not be assigned on the office copy \ So> in the Common Pleas^ 
where, on an affidavit of debt sworn before and filed with the filacer for 
Devonshire, a capias ad respondendum issued to the sheriff of that county 
against the defendant, who not being found there, an office copy of such 
affidavit was filed with the filacer for London, on which another capias is- 
sued, directed to the sheriffs of London, under which the defendant was 
arrested, the court held, that this was irregular ; for, by the terms of the 
statute, an affidavit must be made before a judge, or commissioner of the 
court authorized to take affidavits, or before the officer who issues the pro- 
cess or his deputy ; and in this case therefore, the affidavit should have 
been sworn before and filed with the filacer in London ^ But where the 
defendant was arrested on a iestalum capias into Devonshire, without any 
affidavit filed on issuing the testatum capias, an affidavit having l>een filed 
on issuing a previous capias into Cambridgeshire, the court held it to be 
regular, though the testatum was not tested on the quarto die post of the 
original ; the filacer for Cambridgeshire being the proper officer to issue 
writs into Devonshire^. By the jurat to an affidavit of debt, made by a 
foreigner, it was certified by the signer of the bills of Middlesex, that the 
affidavit was interpreted by F. C. professor of languages, (he having first 
sworn that he understood the English and Frc;/c/i languages,) to the depo- 
nent, who was afterwards sworn to the truth thereof; and this was 
holdcn to be sufficient''. 

There being no action depending in court, at the time when the affida- 
vit is made, it ought not regularly to be entitled in a cause : and in one 
case, the King's Bench discharged the defendant out of custody on com- 
mon bail, on account of its being so entitled ; but in a subsequent case 
they thought that ns the practice liad obtained so long, of adding a title to 
affidavits of this kind, it would be too much to determine, that such 
practice had been erroneous ; particularly as this was a mere question of 
form, and did not interfere with the justice of the case. A rule of court 
however has been since made in the King’s Bench, '' that affidavits of any 
cause of action, before process sued out to hold defendants to bail, be not 
entitled in any cause, nor read if filed «.* ** And, in the Common Pleas, if 
an uffidaWt to hold to bail be entitled in a cause, it is bad ; and the de- 
fendant may be discharged, on entering a common appearance \ It was de- 
termined in one case', to be no objection to an affidavit to hold to bail, that 
it was not entitled In the King's Bench : but in a subsequent case 
it was holden, that an affidavit of debt, not entitled in any court, and only 
subscribed with the words “ By the Court,” at the bottom of the jural. 


* 1 Maule & Sel. 8S0. 

»• 8 Taunt, 848. 8 Moore, 198. S, C. 
and see 3 Bing. 39. ante, 154. 

^ 4 Bing. 63. and tee 8 Taunt. 164. 166. 
ante, 154. 

^ 4 Barn. & Cres. SdS. 6 DowL & Ryl. 
514. S. C. 


* 6 Durnf. & East, 640. and sec Say. Rep. 
818. n 

' 7 Durnf. & East, 331. 

B R. T. 37 Geo. 111. K. B. 7 Durnf. & 
East, 464. 

1 Bos. & Pul. 36. 837. 

^ 7 Durnf. & East, 451. 
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is hot sufficient*; though where the name of one of the judges of that 
court is affixed to the affidavit^ it will entitle the partj^ to read it^ as sworn 
in court**: And an affidavit not entitled in the court, but purporting 
at the foot, to have been sworn before the depuhf placer, is sufficient 

An affidavit made abroad, out of the king's dominions, is put on the Affijiavii made 
same footing as an affidavit sworn in Scotland or Ireland ; which, though 
not sufficient of itself to authorize an arrest, will be a good ground for ap- 
plying to the court or a judge, for an order to hold the defendant to spe- 
cial bail The affidavit however, when made out of England, ought to 
contain all the requisites that arc essential to affidavits for liolding to bail 
in this country ; and therefore, while the bank acts remained in force, it 
was deemed necessary to state, in an affidavit made in Ireland, for the pur- 
pose of arresting the defendant in this country, that he had not made a 
tender of the money in bank notes***. It has been said, that where an afli- In Sroilawl, or 
davit of debt is made in Scotland or Ireland, the party verifying it must ^***^^*'**‘^* 
swear, that it was made by the plaintiff ; that the hand- writing sub- 
scribed thereto, is of his own hand-\vriting ; that the said affidavit was 
made and taken before a magistrate, who, deponent believes, had compe- 
tent authority to administer an oath ; and that the hand-writing of the 
person subscilhing the said affidavit, is the hand-writing of such magis- 
trate But in practice it is deemed sufficient, where the affidavit of debt 
is made in Scotland or Ireland, to swear to the hand- writing of the judge be- 
fore whom it was made k : And accordingly, where an affidavit of debt con- 
tained no place in \\\o jural, but purported to be sworn before the Chief Jus- 
tice of the King’s Bench in Ireland, and to be signed by him, and such 
signature was verified by affidavit here, the court held, that it was a suffi- 
cient foundation for arresting the defendant, under a judge's order, on mesne 
process ^ : Though if an affidavit of debt be made abroad, out of the king’s 
dominions, it is usual to swear to the other circumstances before stated K 
An affidavit to hold to bail, on an Irish judgment, must shew the value of 
the sum recovered in Irish money And where an affidavit to hold 
to bail, made before a British Consul in a foreign country, stated that 
the defendant was indebted to the plaintiff in 100,000/. slerlmg, for money . 

had and received, it was holdcn that the affidavit was insufficient; inas- 
much as it did not appear with certainty, whether the defendant was in- 
debted iti British sterling money *. It is not settled, whether a British 

» 3 Maule & Sel. 157. Die. % Ed. 20. 

^ Id, 157, 8. and see 13 East, 189. And * 1 Chit. Rep. 721. Append. Chap. X. §7. 

for the form of the junil, on an affidavit to * 1 Manic & Sel. 302. 

hold to bail, see Append. Chap.X. § 1. * Ver Lord Kenyon, T. 30 Geo. III. K. 

^ 1 Chit. Rep. 166. B. Sed yuanre? and see 1 ChiL Rep. 463. 

^ Ante, 166. 721, 2. 7 Durnf. & East, 251. ' Haydon v. 

* Nedntt v. Pym, 7 Durnf. & East, 376. Fedcrid, E. 38 Geo. III. K. B. 8 East, 

(c). Stewart v. Smith, 1 Bos. & Pul. 132. 364. 1 Chit. Rep. 464. in noiis. 

(a). 1 Chit. Rep. 464. in notis: but see 2 ^*2 Chil. Rep. 16. and see 1 Chit. Rep. 

Chit. Rep. 17. And for the form of an afli- 28. 2 Bam. & Aid. 301. S. C. 

davit in England, to arrest in Irdand, sec * 4 Barn. A Cres, 886, 7 Dowl. A Byl. 

Append. Chap. X. § 6. 478. S. C. by three judges, Abbott, Ch. J. 

^ I Sel. Prac. 2 Ed, III. Lee’s Prac. dissentientc. 
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Must be direct 
and positive. 


Swearing to be- 
lief, when sufli- 
cient. 


By executor or 
administraturf or 
assignee of 
bankrupt. 


Co-assignee of 
debt. 


Aasignee of 
bond. 


Coriiul, or Vice^CouBuU resident in a foreign country, has authority, by vir- 
tue of his office, to administer an oath, for the purpose of holding a defend- 
ant to bail in this country ; the judges of the King’s Bench, in a late 
case ”, being equally divided in opinion on this point. 

In point of form, the affidavit should be direct and positive, that the 
plaintiff has a subsisting cause of action : and therefore, if it be merely by 
way of argument, or reference to books or accounts, &c. or as the party 
making it believes, it will not in general be sufficient But an affidavit 
that the defendant is indebted to the plaintiff in such a sum, as he computes 
it, has been adjudged good And in an affidavit to hold to bail, made by 
the plaintiff’s agent, (the plaintiff himself being abroad,) the debt on a 
judgment being first positively sworn to, a subsequent statement that the 
judgment is still in force, unpaid and unsatisfied, as deponent verily 6e- 
Ueves, will not vitiate **. Where the plaintiff sues as executor or adminis~ 
trator, or as assignee of a bankrupt, it is sufficient for him, or a clerk of 
the testator ®, &c. to swear that the defendant is indebted, &c. as appears 
by hooks, 4 * 6 *. and as he verily believes ^ : but even in that case, a mere re- 
ferctice to books, &c. unsupported by the party's belief, is not sufficiently 
positive i and, in the Exchequer, an affidavit by an executor, of a debt 
due to his testator, as appears by a statement made from \he testator's 
books, by an accountant employed to investigate the same, as deponent 
verily believes,** is insufficient to hold a defendant to special bail So, 
where the affidavit to hold to bail was made by a bankrupt, who swore 
that, at and before the date and suing out of the commission, the defend- 
ant was indebted to deponent, and, as he believed, was still indebted to 
his assignees, on a bill of exchange accepted by the defendant, indorsed 
by the drawer to deponent, and, as he believed, still unpaid ; the court 
thought the affidavit insufficient A co-assignee of a debt, arising out 
of bills of exchange in his own possession, may sue in the name of the ori- 
ginal creditor, and hold the defendant to bail on his own affidavit, 
swearing positively ns to all the facts required which are within his own 
knowledge, and to the best of his knowledge and belief, as to such as are 
within the knowledge of his principal and co>assignees And where the 
assignee of a bond swore, that the obligor was indebted in ninety pounds. 


• 4 Barn. A Cres. 886. 7 Dowl. & Ryl. 
478. S. C. and see 8 East, 664. 1 Chit. Rep. 
463. 8 Moore, 638. And for other cases, 
res|>ect\ng the oilicer before whom affidavits 
made abroad are to be sworn, sec 1 Chit. Rep. 
463. in notis* 

^2 Sir. 1157. 1209. 1219, 1226. 1270. 
1 W’ils. 121. 231. 27«). 339. Say. Rep. 59. 
S. C. 2 Bur. 655. 3 Bur. 1447. 1687. 4 
Bur. 2126. Browti v, I^hcfwc, U. 24 Geo. 
III. K. B. 1 Durnf. Sc East, 716. 2 Durnf. 
Si East, 55. 3 Dunif. & East, 575. 5 Durnf. 
Sc East, 364. Barnes, 87. but sec 3 Wils. 
164. 2 Blac. Rep. 740. S. C. C. T. For 
the forms of aHidavits in diflerent coses, see 
-Append. Chap. X. § 1, Ac. 


* 2 Bur. 1032. but see 1 Durnf. A East, 
717. 

^ 1 Chit. Rep. 165. 

' Etherington v. , M. 45 Geo. III. 

K.B. 

f 4 Bur. 1992. 2283. JJrown v. P/iepoe, 
H. 24 Geo. III. K. B, 1 Durnf. A East^ 83. 
4 Durnf. A East, 176. 8 Durnf. A East, 
419, 2Q. 2 Bos. A Pul. 298. and see Ap- 
pend. Cha]!. X. § 93, 4. 97, 8. 102. 

« 2 Str. 1219. 1 Durnf. A East, 83. 1 
Chit. liep. 92. 

1 Pricey 402. 

^ 4 Bing. 142. 

^ 8 Durnf. A East, 418. 
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for principal and interest upon the bond> as he believed^ the affidavit ^vas 
deemed sufficient to hold the defendant to special' bail * : But it is usuah 
iu such casej for the obligee and assignee to join i|i an affidavit^ stating 
the execution of the bond, the assignment of it, and how much is due for 
principal and interest ^ An affidavit of debt, stating that A. was in- Of debt, in 
debted to B. for goods sold and delivered in HoUandy and that the debt 
was assigned to C. according to the laws of that country, and concluding 
with a statement that the assignee of a debt may sue the debtor according 
to the laws of HoUandy as deponent is informed and believesy' has been 
deemed sufficient to hold the defendant to bail iu this country 

It is also requisite, that the affidavit^ should be certain and explicit, as Must be certain, 
to tile nature of the cause of action : Therefore, an affidavit that the dc- 
fendant is indebted to the ploiiitifT in such a sum, without more^, or 
geneniUy upon promises ^y or in so much upon a bond for performance of 
covenants or upon breach of articles fi, or as a balance of accounts be- 
tivcen the parties **, has been liolden to be too general. So an affidavit to Fur goods sold 
liold to bail, stating only that the defendant is indebted to the plaintiff, ‘*®**'®*‘®*** 

“ for goods sold and delivered, (without ^ying bjf the plain tijf to the rfe- 
fendanty) and as the acceptor of a bill of exchange V* or for goods sold 
and delivered (not saying bt/ the plaintiff,) to the defendant S” or " for 
goods sold and delivered for the defendant V' is insufficient. And, in the Work mul In- 
King’s Bench, an affidavit to hold to liail, stating that the defendant, lieing 
captain of a ship, was indebted toplaintifl^ “ for work and labour of plain- 
titf done on board* the ship, and f<Ir materials found by plaintiff and used 
therein, and for goods sold and delivered, and money paid by plaintiff, at 
the request of defendant,” At'as holdcii to he defective, in not stating that 
the work was done, or money paid for, or the goods sold to defendant 
But where it was stated in the affidavit, th^t the defendant was indebted, l/sc and occupa- 
“ for the use and occupation of a certain dwelling house, &c. of the plain- 
tiff, held and enjoyed by the defendant as tenant thereof,” without saying 
that he was tenant to the plaintiff, it was deemed sufficient So, in the Wages, &c. 
t^mmon Pleas, an affidavit to hold to bail, stating the debt to be for 
money paid laid out and expended, and wages due to the plaintiff for his 
services on board the defendant’s ship,” is sufficient, without expressly 
stating that the wages were due from the defendant So an affidavit to Hire of mr- 
hold to bail, which states that the defendant is indebted to the plaintiff, 
for the hire of divers carriages, Ac. of the plaintiff, to and for the use of 
the defendant, is sufficient, without stating that they were hired of the 


* 1 Wils. 232. anil see 7 Taunt 275. I 
IVIoorc, 24. S. C. 

2 Bos. & Pul. 363. anil sec Apjicnd. 
Chap. X. § 75. 

* 4 Dowl. & Ryl. 180. 

•> 1 H. Blac. 10. 

* Doug. 467, 

^ Say. Rep. 109. and see 4 Maule & Sel. 
330. 

® JSooker v. Friend, cilcd in Say. Rep. 109. 


Per Cur. M. 41 Geo. III. K. B. 

» 4 Taunt 154. 2 Chit Rep. 16. 

' 7 East, 194. 

k 8 East, 106. 11 East,3l5. OTaunt 192. 
1 Marsh. 535. S. C. 

> 2 Barn. & Aid. 596. 1 Chit. Rep. 331. 
S.C. 

2 Maule & Sel. 603. 

" 9 Price, 322. 

” I Marsh. 317. 
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OF THE AFFIDAVIT 

pldntiff, or by whom tbey were Hired ^ So> it has been deemed sufficient 
to 8tatc> in an affidavit to hold to baib that the defendant is indebted to 
the plaintiff in such a sum^ ** for money had and received on account of 
the plaintiff" without adding, that it was received by the defendant 
And, in an affidavit of debt for money paid to the use of the defendant S 
or for work and labour as the defendant's servant it is not necessary, in 
the Common Pleas, to state that it was at his request ; but it is otherwise 
in the King's Bench ^ An affidavit made by a married woman, that the 
defendant is indebted for the rent of lodgings, and for money lent hy 
her to the defendant," was held sufficient ; although it did not state to 
whom the lodgings were let, and the person 'making the affidavit was her- 
self incapable of lending money ; for she might have lent it as agent to 
her husband'. And an affidavit that JR. Fatten is indebted for money 
paid to the use of the said R. Jackson, is well enough s. But an affidavit 
stating tlic defendant to be indebted to the plaintiff, for money had and 
received to the use of his wife** ; or that E. I. is indebted, &c. for money 
due from the said G. P. E. I. &c. * is insiifficicnt. An affidavit to hold to 
bail on a bill of cxcliange, has been deemed sufficient, though it do not 
state in what character the plaintiff sues, whctlicr as payee or indorsee ^ : 
And an affidavit, stating that the defendant was indebted to the plaintiff 
on a bill of exchange, payable to a third person, at a day now past, was 
deemed sufficient ; without stating at what day the bill was payable, or 
shewing the connexion between the payee and the plaintiff ^ But an 
affidavit, that the defendant is indebted to the plaintiff, as indorsee of a 
promissory note, or bill of exchange, made or accepted by defendant," 
without stating the date of the note or bill, or that it was payable on de- 
mand, or at a day past, is insufficient ^ : and it seems that the affidavit 
must state in what character the defendant is sued So, an affidavit stat- 
ing the defendant to be indebted to the plaintiff, on a promissory note, 
drawn in favour of ,/. E. & Co. and duly indorsed to the plaintiff, has been 
deemed insufficient 

In an action on a mottcy bond, the affidavit to hold to bail should regu- 
larly state that the defendant is indebted, &c. for principal and interest 
due on a bond, bearing date, &c. and made and entered into by the de- 
fendant to the ])laint]ff, in the penal sum, &c. conditioned for the payment 


“ G Taunt. 380. 2 Marsh. 83. S. C. 

^ 8 Durnf. & East, 338. unci see id. 27. 

® 6 Tmint. 704. 751. 1 Mnrsh.815. S. C. 
8 Moore, 832. 1 Bing. 338. S. C. accord. 

^ 5 Taunt. 756. 1 Marsh. 317. (a). S. C. 
6 Taunt. 380. S. P. 

5 Maulc & Seh 446. 
f Per Cur. T. U) Geo. III. K. B. 

K 3 Maulc A Sel. 178. 

^ 4 Bing. 50. 

* 1 Dowl. & Kyi. 150. 

^ 7 East. 94. 194. 3 Smith K. 117. S. C. 
K. B. 7 Taunt. 171. 2 Marsh. 483. S. C. 


C. P. accord, but see 6 Taunt. 25. 1 Marsh. 
424, S. C. 6 Taunt. 531. 2 Marsh. 281. 
S. C. contra, 

1 1 Chit. Rep. 648. and see 4 Moore, 18. 
5 Moore, 52. 2 Brod. & Bing. 838. S. C. 
/(/. 343. 2 Dowl. & Ryl. 148. 

2 Maulc & SeU 148. 475. 3 Barn. & 
Aid. 495. K. B. 7 Taunt. 171. 2 Marsh. 
483. S. C. 4 Aloorc, 18. C. F. accord, but 
see 1 New Rep. C. P. 157. contra, 

" 2 Marsh. 231. 6 Taunt. 531. S. C. 

" 4 Bing. 114. 
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of 1 and interest, at a certain day now past®. And where the affidavit 

stated^ that the defendant was indebted, &c. in a certain sum, for principal 
and interest due on a bond, made by the defendant, in a greater penal sum, 
it was holden to be good ; though it did not state the* condition of the bond 
to be for the payment of money \ But the affidavit must shew that the 
bond was then due and payable ; otherwise the defendant will be discharged 
on common bail^. And an affidavit, stating that the defendant is indebted 
to the plaintiff in 6000/. upon a bond, bearing date, A'c. and made and 
entered into by defendant to plaintiff, in the penal sum of 25,000/.** with- 
out shewing the condition of the bond, was holden insufficient ; and the 
court discharged the defendant on common bail \ So an affidavit to hold 
to bail, in an action against a surety on an arbitration bond, must set out 
the condition, and shew that a demand of the money was made on the 
principal, if required by the award®. 

In holding a defendant to bail for stipulated damages, for not perform* For stipulated 
ing an agreement, it is necessary that the affidavit should state what 
the agreement was, and the breach of it And as a party cannot be held 
to bail for a penalty, but only for the sum secured by it, an affidavit stating 
tliat the defendant was indebted to the plaintiff in 1000/. " under an 
agreement in writing, whereby the defendant undertook to pay the plain- 
tiff the balance of accounts, &c. which balance is still due and unpaid,** is 
insufficient, without stating that the balance was 1000/f?. So an affidavit, 
that the defendant is indebted to the plaintiff in 50/. by virtue of ait 
agreement, whereby he bound himself in that sum for the performance of 
the said agreement, and which he had neglected and refused to perform,** 
witliout stating what the agreement was, or the breach of it, is not suffi- 
cient^. So an affidavit, stating that the defendant is indebted to the 
plaintiff in so much for interest money, under and by virtue of an agree- 
ment under the hand of the defendant or for his subscription as member 
of a certain reading club, according to the rules and regulations of the 
same \ is not sufficient. So, if a tenant bind himself in a penalty, for 
performance of rejiairs within a certain time, the court will not permit him 
to be arrested for the penalty, upon an affidavit which docs not shew in 
what respect, and to what amount, he has violated his contract ^ So, 
where an affidavit stated, that the defendant was indebted to the plaintiff 
in 245/. ‘‘ for money lent by plaintiff to defendant, for the use of another, 
and for which the defendant promised to be accountable, and repay or cause 
to be paid or secured to the plaintiff, &c.** the defendant was discharged 
on common bail ; it not appearing in the affidavit, but that the money had 
been secured, according to the agreement And where an affidavit stated. 
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that the defendant was indebted to the plaintiff^ upon a written agreement 
to many plaintiff^ at a time specified^ or pay her l000/.« and that he had 
not done cither^ although the time had elapsed^ and plaintiff was ready 
and willing to marry defendant^ and requested him to marry her ; the 
court held that this was insufficient, as they can take nothing by intend- 
ment in an affidavit of debt ; and hcre^ no consideration for the defendant's 
For damages promise was shewn But, in the Common Pleas, an affidavit to hold to 

rost^^ bail, stating the defendant to be indebted, for damages awarded, and for 

costs and expenses taxed and allowed,” is sufficiently certain ; for it will 
be inferred, that the award and taxation arc such as will support the ac- 
On charterparty, tion^. And, in that court, an affidavit stating that the defendant was 
indebted to the plaintiff, upon and by virtue of a certain charter-party of 
affreightment, bearing date, &c. for and on account of the hire of a ship, let 
to hire by the plaintiff to the defendant, and by him taken, for a certain 
voyage from to , was deemed sufficient So, an affi- 

davit to hold to bail, stating that the defendant was indebted to the plain- 
tiff, in trust for the deponent, under a deed, by whicli the defendant had 
covenanted to pay money, ^^at certain times, and on certain events, now 
])a8t and liappencd,” was holdcn to be sufficient 
In trover. It wos formerly sufiicient, in order to hold to bail in trover, to make a 

general affidavit, that the defendant had possessed himself of divers goods 
and cliuttels of tlie plaintiff, of the value, &c. which he had refused to 
deliver to the plaintiff, and had converted the same to his own use But 
an affidavit, stating that the defendant was indebted to the plaintiff in 
trover^,** or that the defendants had possessed themselves of certain 
goods, &c. of the plaintiff, and of* other persons^” or that the plaintiff’s 
cause of action against the. defendant was for converting and disposing of 
divers goods of the plaintiff, to tlie value of 250/. which he refused to de- 
liver, though the plaintiff had demanded the same, and that neither the 
defendant nor any person on his behalf had offered to pay to the plaintiff 
the 250/. or value of the goods V’ has been deemed insufficient. And to 
obtain a judge's order, uuder the late rule S the affidavit should fully set 
forth the circumstances under which the defendant has possessed himself 
of the goods, the particulars of which they consist, and the value of them, 
and in what manner the defendant has converted them to his own use. In 
order to hold to boil in trotter for a bill of exchange, it should be stated 
that the bill remains unpaid^. And an affidavit to hold to bail in trover, 
by the assignees of a bankrupt, stating that the defendant possessed him- 
self of the goods, which he refused to deliver, and has converted them to 
his own use, ns appears by the bankrupt’s books of account, and by the 
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letters of S. (the agent,) and letters of the pidiitiib, as depon^t helietfes/' 
was holden not to be sufficiently certain, to shew a conversion ; and there- 
fore the court discharged the defendant on common bail \ 

An affidavit to hold to bail on the h/iery act, must s|>ecify the nature of 
the offence, and aver that the defendant has incurred the forfeiture** : but 
the offence need not be described circumstantially, nor is the plaintiff 
obliged to swear, that the defendant is indebted to him to the amount of 
the penalty : In such an affidavit, several offences of the same nature may 
be included ^ ; and it need not state that the defendant received any con- 
sideration for making the insurances, or set out the plaintiff’s authority to 
bring the action ®. 

By the BanX: acts which were passed during the late reign, for re- 
straining cash payments, the affidavit to hold to bail was required to state, 
that no offer had been made to pay the sum sworn to, in notes of the go- 
vernor and company of the Bunk of England, expressed to be payable on 
demand, (fractional parts of the sum of 20^. only excepted s). These acts 
of parliament were construed to extend to affidavits made in Ireland, for 
the purpose of being used in this country ^ : And if an affidavit was made 
here, to be used in Ireland, it must have negatived the tender in Irish, as 
well as English bank notes. But the acts did not apply to the case of a 
defendant holden to bail in trover, which could only be done under ii 
judge's order, on an affidavit of the circumstances *. By these acts " no 
action or suit could have been prosecuted against the governor and com- 
pany of the Bank of England, during the continuance of the restriction 
thereby imposed on payments by the said governor and company in cash, 
to compel payment of any note of the said governor and company, ex- 
pressed to be payable on demand, or of any note of the said governor and 
company, made payable otherwise than on demand, or of any sum of 
money whatsoever by the said governor and company, which they were 
willing to pay in their notes, expressed to be payable on demand." But in 
other cases, bank notes, if objected to, were not made a legal tender by 
these acts * ; though they arc so considered, if not objected to at the time”". 
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It was not necessary^ however^ that the affidavit should be very par- 
ticular^ In negativing a tender in bank notes : for, by the statute 43 Oeo. 
III. c. 18 . 5 2. it was enacted, that " in ease of any application to any of 
his majesty’s courts in fVestminster haU, by any person who had been or 
should be held to special bail, under or by virtue of any process out of 
such court, to be discharged upon common bail, by reason of any defect in 
such part of the affidavit on which he was so held to bail, as negatived or 
was intended to negative any offer having been made to pay the sum in 
such affidavit mentioned, in notes of the governor and company of the bank 
of England^ the person or persons making such application so to bo dis- 
charged, should not be entitled to such discharge, unless he she or they 
should at the same time make proof, by affidavit, that the whole sum of 
money, fur which he she or they had been so held to bail, had been or was, 
before such holding to bail, offered to be paid, either wholly in such notes, 
or partly in such notes and partly in lawful money of this kingdom." 
This statute, however, was not intended to remedy the total omission of 
a clause in the affidavit, negativing h tender in bank notes, but merely to 
cure formal slips And, by the statute 59 Geo. III. c. 49. § 1 . the re- 
strictions on payments in cash, under the several bank acts, finally ceased 
and determined on the ^rst day of Mat/ 1823 : So that it is no longer 
necessary to negative a tender of the debt in bank notes, in an affidavit to 
hold to bail. 

Lastly, it is a general rule, that the affidavit to hold to biiil should be 
single : and therefore if it contain two or more different causes of com- 
plaint, that cannot be joined in the same action, citlier at the suit 4if one 
or several plaintiffs or against one ‘ or several ^ defendants, it is irre- 
gular, and the courts on motion will set aside the proceedings 

If there be no affidavit, or the affidavit be dtfeclivc *, or materially dif- 
ferent from the process ^ or declaration R, or not duly ^led or if the sum 
sworn to be not imlorjicd on the writ *, the court will discharge the de- 
fendant upon common bail. But if the affida\4t be merely informal, the 
defendant cannot object to it, after he has voluutarUy given a bail-bond \ 
put in * or perfected ™ bail above, taken the declaration out of the office ", 
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picked to the action \ or let judgment go by default ^ And it is a rule Court wiU not 

in the King’s Bench, that when the affidavit to hold to boil is r^lar, the ^ 

court will not go out of it, or prejudge the cause, by entering into the 

merits upon which it is founded The plaintiff therefore, in that court. Supplemental or 

must stand or fall by his affidavit,* it being the constant and uniform affiaavit|^fnK.B 

practice of the court, in cases of arrest, not to receive a supplcmefUal or 

explanatortf affidavit on the part of the plaintiff, nor a counter or con* 

iradiclory one on the part of the defendant Even an affidavit of the 

plaintiff's confession, that the defendant owes him nothing, will not here* 

ceived ®. This practice however must be understood with reference to the 

merits of the cause ; it being competent to the defendant to shew by a 

counter affidavit, that he was privileged from arrest, or had been before 

holden to bail in this country, for the same cause of action 

In the Common Pleas, where the affidavit to hold to bail is defective. In C. P. 
by reason of the omission of some circumstance necessary to complete it, 
as where it is not sworn, in an affidavit made by an executor, that ho bc« 
lieves the debt to be due or that the defendant acknowledged an account 
stated**, &c. the court will permit the deficiency to be supplied by a sup* 
phmcntal affidavit. And so, where the matter of bail is discretionary, ns 
in an action for a malicious prosecution *, Ac. the court, in determining 
whether an order shall be granted for special bail, will permit a contra* 
dictory affidavit to be read on the part of the defendant. But where the 
affidavit is a mere nullity, as being made by a person convicted of felony \ 
or does not contain any positive oath *, or cause of action the court will 
not receive a supplemental affidavit : nor will they try the merits of the 
cause on a contradictory one, except in cases where the matter of bail is 
discretionary In the Exchecpier, if there be probable ground to suspect 
that the securities upon which the defendant is held to bail are illegal, the 
court, it is said, will discharge him upon filing common bail 
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Howlo^ affidap An ttfiidavit to hold to bail continues in force for a year ; during which 
force!”*"*'*** *** P®riod the defendant may be arrested, on the first or any subsequent pro- 
cess sued out thereon But an affidavit made more than a year before 
the suing out of the writ, is not sufficient to authorize an arrest, in the 
King's Bench ; for the act requires an oath of a subsisting debt, at the, 
time of suing out the process ; and after a year, it will be presumed that 
New one, when the debt has been paid, if nothing appear to the contrary ^ It is therefore 
necessaiy. necessary that a new affidavit should be made, before a writ is sued out, 
when more than a year has elapsed since the making of the former af- 
fidavit. 


Privilege from 
arrest. 


Of the sovereign, 
and his servants. 


Writ of protec- 
tion. 


King's debtor. 


Having thus shewn for what cause of action, and upon what affidavit, 
the defendant may be arrested, and held to special bail, it will next be 
proper to consider the privilege from arrest 5 which is personal, temporary, 
or local ^ : and either existed at common law, or was created by act of 
parliament. 

Where the defendant is not subject to a capias, he cannot of course be 
arrested and held to special bail. Thus, iii the first place, not to mention 
the sovereign, it is holden that the servants in ordinary of the king, or 
queen regent, though subject to a capias, ought not to be arrested, even 
upon process of execution \ without notice first given to, and leave ob- 
tained from the lord chamberlain of his majesty's household ^ : And a 
servant of this nature is not liable to be arrested, although the debt be 
contracted in tlie course of trade, which he publicly carries on But the 
servants of a queen consort or dowager have no such privilege And as 
the privilege is confined to the king's servants in ordinary with fee, in re- 
gard of their attendance on his person, it has been determined, that a gen- 
tleman of the king's privy chamber \ or the fort major or deputy governor 
of the tower of London is not privileged from arrest. So, where one of 
the wardens of the tower, on being arrested, claimed his privilege, but 
afterwards executed a bail-bond, the court refused to order it to be de- 
livered up to be cancelled K The king hath moreover a special prerogative, 
(whicli indeed is very seldom exerted,) that he may, by his writ ivf pro» 
lection, privilege a defendant from all personal and many real suits, for one 
year at a time, «nd no longer, in respect of his being engaged in his ser- 
vice out of the realm. And the king also, by the common law, might 
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take kis debtor into hia protection^ so that no one might sue or arrest him, 
till the king's debt were paid : but by the statute .25 Edw. HI. stat. 5^ 
c. 19. notwithstanding such protection, another creditor may proceed to 
judgment against him, vrith a stay of execution till the king's debt be 
paid ; unless such creditor will undertake for the king’s debt, and then 
he shall have execution for both ». 

By the law of nations, as declared by the statute 7 Ann. c. 12* Amliasradors 
Ambassadors, and other public ministers are privileged from arrest ; as vantsl**^'*^ 
are also their domestic servants ; it being enacted by the above statute, 
that all writs and process against the person or goods of an ambassador, 
or other public minister of a foreign prince or state, or the domestic ser^ 
rant of such ambassador or public minister, shall be utterly null and 
void, to all intents and purposes whatsoever.” But a consul is not con- 
sidered as a public minister, nor consequently privileged from arrest **. 

And it has been adjudged that a defendant claiming the benefit of this 
act, as domestic servant to a public minister, must be really and bonujldv 
his servant, at the time of the arrest ® ; and"' must clearly shew by af- 
fidavit, the general nature of his service, the actual performance of it, 
and that he was not a trader or object of the bankrupt laws For, by 
the laws of nations, a public minister cannot protect a person who is not 
hofnnjidc his servant. It is the law that gives the protection : and though 
tlie process of the law shall not take a bond fide servant out of the service 
of a public minister, yet, on the other hand, a public minister shall not 
take a person, who is not b(ynd fide his servant, out of the custody of the 
law, or screen him from the payraont of his just debts R. So, where the 
servant of an ambassador did not reside in his master's house, but rented 
and lived in another, part of which he let in lodgings ; the court held, 
that his goods in that house, not being necessary fur the convenience of 
the ambassador, were liable to be distrained for poor rates And where 
the ^vife of an ambassador's secretary was arrested, upon a writ issued 
against her and her husband, the court refused to quash the writ, though 
the husband swore that, before and at the time of the arrest, he was in the 
actual employment of the ambassador, and in daily attendance upon him, 
in writing dispatches, and other oflicial documents ; it not being sworn, 
that he was a domestic servant, or employed in the ambassador's house K 
This privilege, however, has been long settled to extend to the servants 
of a public minister, being natives of the country where he resides, as well 
as to his foreign servants^ ; and not only to servants lying in his house. 
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for many houses arc notflarge enough to contain and lodge all 
of some public ministers^ but also to real and actual servants lying out of 
his house * ; Npr is it accessary, to entitle them to the privilege, that their 
names should liave been registered in the secretary of state’s oihcc, and 
transmitted to the shcrid^’s office ^ ; though, unless they have been so re- 
gistered and transmitted, the sheriff or his officers cannot be proceeded 
agiunst for arresting them And it is not to be expected, that every par- 
ticular act of service should be speci^ed : 'Tis enough, if an actual botii 
Jide service be proved : and if such a service be sufficiently made out by 
affidavit, the court will not, upon bare suspicion, suppose it to have been 
merely colourable and collusive 

By the common law, Pc«w of the realm of England and , Peeresses^ 
whether by birth or marriage arc constantly privileged from arrest in 
civil suits, on account of their dignity, and because they arc suppased to 
have sufficient property, by which they may be compelled to appear : which 
privilege is extended, by the act of union with Scotland R, to Scotch peers 
and peeresses ; and, by the act of union with Ireland to Irish peers and 
peeresses. And they arc not liable to be altachedf for the non-payment of 
money, pursuant to an order of nisi prius, which has been made a rule of 
court K But this privilege ^vill not exempt them from ailachincnls, for 
not obeying the process of the courj^s ^ ; nor docs it extend to peeresses by 
marriage, if they afterwards intermarry with commoners *. And though 
the servants of peers, necessarily employed about their persons and estates, 
could not formerly have been arrested yet this privilege seems to have 
been taken away by the statute 10 Geo. III. c. 50. § 1 Where & capias 
issues against a peer, the court will set aside the proceedings for irre- 
gularity ° : But it seems, that the sheriff is not a trespasser for executing 
it P. And the court will not, on motion, cancel a bail-bond, given by a 
person claiming to be an Irish peer, unless his peerage be clearly made 
out % 

By the law and custom of parliament. Members of the House of Commms 
arc privileged from arrest, not only during the actual sitting of parliament, 
but for a convenient time, sufficient to enable them to come from, and re- 
turn to any part of the kingdom, before the first meeting, and after the 

* 8 Sir. 797. S WUs. 85. and see 1 Bam. 7 Taunt. 679. 1 Moore, 410. S. C. 


& £rcs. 563. 8 Dowl. & llyl. 840. S. C. 

pet Abboli, Cli. J. 

^ 4 Bur. 8017. 3 Durnf. & East, 79. 

See the statute, $ 5. 1 WUs. 80. and a 
modern order. 

*» 3 Bur. 1481. 

*6 Co. 68. 9 Co. 49. a. 6S. a. Hob. 61. 
Sty.Eep.888. 8 Salk. 518. 8 H.Blac.878. 
3 East, 187. 

r 6 Co. 52. Sty, Rep. 853. 1 Vent 898. 
8 Chan.Cas. 884. 

* 5 Ann. r. 8. art. 83. and sec Fort 165. 
S S*r. 990. 

39 df 40 Geo. III. c. 67, art 4. but see 


* Ld. Falkland's case, E. 36 Geo. III. K. 
B. 7 Dumf. & East, 171. and see id. 448. 

k 1 Wils. 338.^ Say. Rep. 50. S. C. 1 Bur. 
G31. 

> Co. Lit 16. 8 Inst 50. 4 Co. 118. 
Dyer, 79. 

*" Ordo Dorn, Proc. 28 Juniit 1716. 1 
Mod. 146. 2 Str. 1065. 1 WUs. 878. 

" 5 Durnf. & East, 687. 1 Chit Repw 
83. 

'‘4 Taunt 668. Ante, 118. 

P Doug. 671. 

3 Dowl. A Rvl 488. 



fiittl dimSoiimi of it • ; etai obo^fiif Torljji days miy prorogation^ 
and befiirt the next appointed m^tilig : which is noW^in effect as long as 
the parliament exists^ it l>eing seldom prorogued fot more, than fourscore 
days at a time ^ Ahd the courts will not grant an attachment against a 
member of the house of commons> for non-payment of money porsuiftit to ' 
an award 

Memb&s of Convocation are allowed, by statute •, the %ame privilege Of Convoemlon. 
from arrest in coming, tarrying, and returning, ns members of the house 
of commons. And members of corporations aggregate and hundredors a,' Corporations, 
not being liable to a capias, cannot be arrested for any thing done in their *>«ndredon. 
corporate capacity, or on the statute 7 ^ IV. c. 31. 

Attornies md other Officers, on account of *the supposed necessity of Attomies, and 
their attendimee, in oider to transact the business of the courts, are gc- 
nerally speaking, privileged from arrest \ And a barrister has been dis- Barristers, 
charged from aii' arrest on the circuit But the sheriff cannot take* no-* 
tice of their privilege ^ ; nor is he bound to discharge them, even upon 
producing their writs of privilege, except where the arrest washy process 
issuing^'^out of an inferior court, in which case their writs of privilege 
ought to be allowed instanter I 

All other persons, being subject to a capias, were formerly liable to bo Other personi. 
arrested. Aud indeed, before the statute 12 Qeo. I. c. 29. where a capias 
issued, there was no other way of bringing them into court. But era* Bxecutori and 
aitors and administrators arc privileged from arrest, where they merely »J»n*nwtratorf. 
act eit outer droit, and have duly administered the effects of the deceased”* ; 
though where an executor or administrator hath personally promised to 
pay a debt or legacy ”, he may bo arrested on such promise. 8o, be may 
be arrested in an action of debt on judgment, suggesting a devastavit ” ; 
if it appear by aftidavit, or the sheriff's return p, that he has wasted the 
effects of his testator, or intestate. Hdrs and devisees, in like manner. Heirs and do- 
are privileged from arrest, when sued on the obligation of their ancestors, 
or devisors ; For although an heir, havfog assets by descent in fee simple, 
is liable to be sued in the debet and detinel, on the obligation of his an- 
cestor ; yet the action, being rather instituted to recover the value of the 
assets descended and in his possession, than brought against him personally, 
he cannot be arrested and holden to bail on his ancestor’s bond : And the . 

** Slat. 10 Geo. Ilk c. 50. 2 Str. 985. ^ Co. Lit. 131. 1 Salk, 1. aod leo Doug. 

Fort 159. Com. Rep. 444. S. C. 1 Ken. 671. 4 Taun). 681. 4 Moore, 86. (6). 

186. ' Cm. Pr. C. P. 8. 8 Blue. R^i. lOSi;. 

0 8 Lev. 78. 1 Chan. Ca.. 881. S. C. but jinle, 81. 
m 1 Sid. 8?. - Yelv. 63.' BrovrnL 893. 3 Bnbt. 8I«. 

*-1 Bbc. Com. 166. R. M. 15 Or. II.n«. 8. K.B. n.M. 1666. 

* 7 Duni£ & East, 646. § 18. C. P. Gilb. C. P. 37. 

* 8 Hoi. VI. e. 1. 1 Eq. Cas. Abr.369. " 1 Durnf. & East, 716. 

* .Qro. Abr. tit Corporation, 43. ° 1 Sid. 63. 1 I^. SO. Cacth. 866. 1 

* 3 Kcb. 186^ 7. Salk. 98. Higbmoto on BtO, 10. 

* 1 Mod. 10. but mfe ante, 80, 81. * Comb. 806. 386. 

* 1 H. Blac. 636. 
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Wii OF TRB PBIYILBGE, 

mums rale and rearming apply to deTisee8> chaji^geaW under the statute 
3&4W.>M.c. 14. . St , 

Married women, In an action against Husband and Wife, the husband alo|^ is liable to 

thdr huSindfc arrested, on mesw process ; and sliall not be discharged, until he have 
put in bail for himself and his wSe If the wife be arrested on mesne 
process, she shall be discharged on common bail ; and that, whether she be 
arrested singly \ or jointly with her husband But where the wife is 
taken in execution, sho shall not be discharged^ ; unless it appear that she 
has no sepmte property, out of which the demand can be satisfied**; or 
that there is fraud and collusion between the plaintifif and her husband, to 
keep her in ppson ®. And where a woman, who had given a warrant of 
' attorney, married during the term, and was afterwards taken in execution, 
on a judgment signed as of that term, and therefore having relation to the 
When loed first day of the term, it was holden that she could not be relieved In 
“*®"‘’** an action against the wife only, if it be clear and notorious that she is 

o^ert, the court will dischiu'ge her out of custody, upon her own affidavit 
of the fact, which must be positively sworn to and that her husband is 
aliv^ ; or, if she has given a hail-bond, will order it to be delivered up to 
,be cancelled, on filing common bail, or entering a common appearance ** ; 
unless she has deceived the plaintiff, by representing herself to be a feme 
sole And common bail was ordered, in a case where the plaintiff, at 
the time^of giving credit to the defendant, knew that she was a married 
woman, though living apart from her husband, with a separate maint^ 
nance K So where a feme covert, separated from her husband by a sen* 
tence of divorce a mensd et thoro, was holden to bail, while an appeal was 
still pending against the sentence, the court, on motion, ordered the bail* 
bond to be cancelled, on her entering a common appearance *. In order 
to entitle a fcme-covert to her discharge, it is not necessary tliat her co- 
verture should be known to the plaintiff ; nor is it sufficient to prevent 
it, that she has appeared and acted as a feme sole, and obtained credit in 
that character, unless she represented herself to be single And where 
no fraud was intended, the court of King’s Bench discharged her on com- 
mon bail ; though, ot the time of the credit given her by the plaintiff, she 
informed him by mistake that her husband was dead’^. But if the fact 

® 1 Vent 49. 1 Mod. 8. S. C. 0 Mod. 17. Barnes, 203. 3 Wils. 124. 2 Bkc. Rep. T30. 
86. R. E. 6 Geo. II. 1. (6). K. B. 1 Barn. S. C. C. P. 

& Aid. 165. 2 DowL & Ryl. 226. but see 1 ^ Per J. in v. TtisMS 

H. Blac. 235. ^ Vac. 1815. Man. £xehe(|,»67, 8. and see 4 

Cro. Jac. 44iC Fr. Reg. 65, 6. 1 Barn. East 521. 

& Aid. 165. 6 Moores 128. t 5 Barn. & Aid. 747. 

• 1 Lev. 216. 1 Salk. 115. 6 Mod. 17. 2 H. Blac. 17. S Taunt S07. 

2 Str. 1272. 1 Dumf. & East 486. 2 Dowl. * 6 Mod. 1.05. tMod. 10. 6 Dumf. & 

& RyL 225. K. B. Barnes, 96. 3 VTUs. 124^ East, 451. 1 Nevr Rep^ C. P. 54. 

2 Blac. Rep. 720. & C. 6 Moore^ 128. C. P. ^ 7 East 582. 3 Taunt 307. 

but see 1 Taunt. 254. contra. > 6 Moor^ 265. 3 Brod. & Bing. 92. & 

Chaik V. Beacon ^ u^, T. 2 Geo. IV. C. and see 3 Bam. & Cres. 291. 

C. P. 6 Moore, 128. and see 5 Bam. & ' 1 New Rep. C. P. 54. 

Aid. 759. , ■ 1 East 16. 

• 2 Str. 1167. 1237. 1 TVils. 149. K.B. 
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PROfM AttRimr. 

of the eomture he doubtfiil, or the defendant has ohtah»ed4ltedi^ by im» 
posing herself od the plaSi^ff a feme 8oIe> she must find apa<!ial bdl^ 
and plead hei^ coverture, or bring a writ of emr *. And the ecmrt of 
Common Pleas refesed to disdioigi a defendant on the ground of co» 
vertnre, die being a foreigner, and her husband abroad ; though she was 
not separated from him by deed, had no separate maintenance, nor had 
ever represented herself as a single woman ^ 8o that court would not, 
upon a summary application, cancel the bail-bond, ahd permit the defend- 
ant to enter a common appearance, where a great part of the debt sue^fev 
was contracted before she disclosed her coverture, and it appeared that she 
had acted with great duplicity in eluding payment, and, at the time of the 
application, ^vas residing out 0f the jurisdiction of the court Where a 
married woman had been arrested as acceptor of a bill of exchange, at the 
suit of an indorsee, the eoiirt of Common Pleas would not order the bail- 
bond to be cancelled on an affidavit that the drawer, when he drew the 
bill, knew the defendant to be a married woman And where a womfei 
was arrested as drawer of a bill, at the suit of an indorsee, that court re- 
fused to discharge her, on the affidavit of a third person, that she Was 
married®. But where a married woman had been arrested as acceptor of* 
a bill of exchange, at the suit of an administratrix, to whoso intestate the 
bill was indorsed, the court ordered the bail-l)ond to be delivered up to be 
cancelled, on an affidavit that the drawer and intestate knew, at the time 
the bill was drawn accepted and indorsed, that the defendant was mdr- 
ried ^ If a plaintiff knowingly arrest a married woman, thecou rt of 
Common Pleas will make him pay the costs of the motion for her dis- 
charge s : And, in the Exchequer, the court would not order a feme co- 
vert to pay costs, ilbr impose any terms, on her being discharged, although 
it was sworn that she \vaB carrying oi> business on her own separate ao 
count, and that the action was brought for goods furnished to her in the 
way of her trade 

The Parties to a suit, and their AUomles and Witnesses, tare for the 
sake of public justice, protected from arrest, in coming to, attending upon, 
and returning from the courts ; or, as it is usually termed, eundo, moraw- 
do, el redeundoK And this protection extends to persons attending the 
insolvent debtors* court ^ ; or who come feenn abroad to give evidence. 


* WUson V. Campbell, M. SO Geo, III. K. 
B. 8 Blac. Hep. 903. 3 Bos. ft Pul 380. 
5 Dumf. & East, lOt. 1 East, 16. 

^ 2 New Rep. C. P. 380. March ▼. Ca- 
pdlh H. 39 Geo. III. I East, 17. (a), somb. 
eoCtra : but this uas arid by Heath, J. to be 
a very loose note. 8 New Rep. C. P. 381. 
and see 8 Salk. 646. 8 Esp. Rep. 654. 1 
Bos. ft Pul 367. 

* 1 Bing. 344. 8 Moores 346. S, C. 

^ 8 Marsh. 40. 


^ 7 Taunt 56. 8 Marsh. 885. S. C. 
f 8 Moore, 811. 

■ 3 Taunt 307. 

>• 9 Price, 161. 

* 8 Rol Abr. 872. 8 Lil P. R. 309. 1 
Mod. 66. S.C. 1 Vent 11. Gilb. C. P. 807, 
&c. Barnes, 87. 378. 8 Str. 986. Peake’s 
Evid. 5 Ed. 198, 9. I CrnipK 889. 4 Moores 
34. 

^ 6 Taunt 366. 8 Marsh. 67. S. C. 
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]>ail, &c. 


IV'rsons attend- 
ing arbitrators. 


OF THE PRIVILEGE 

without a subpeena \ ^ Nor have the courts been nice in scanning this pri- 
vilege ; but have given it a .large and liberal c^truction. Thus a plain- 
tiiF^ who was attending from day to day at the sittings^ in expectation of 
his cause being tried, was held to be privileged from arrest, whilst waiting 
for that purpose at a coffee house in the vicinity of the court, before the 
actual day of trial And where the defendant was attending his cause, 
at tlic sittings, and though it was put off early in the day, stayed in court 
till five in the afternoon, and then went with his attorney and witnesses 
to dine at a tavern, where he was arrested during dinner ; the court held, 
that such a necessary refreshment as this Ought not to be looked upon as a 
deviation, so as to cancel the defendant's privilege rcdcundo So where a 
witness, having attended a trial at Winchester assizes, which was over on 
Friday about four in the afternoon, was arrested on Saturday about seven in 
the evening, as she was going home in a coach to 'Portsmouth, the court 
held that she ought to be discharged, her protection not being expired ; 
olid that a little deviation or loitering would not alter it*^. There, is in- 
deed a case in the year books ®, where a man was arrested in a tmvn, 
which was forty miles out of his way, and yet was allowed his privilege ; 
for perhaps, it is said, he went there to buy a horse, or other ni^cessarics 
for his journey. But the sheriff, not being bound to take notice of the 
privilege of a witness, is not liable to an action of false itoprisiSimcnt for 
arresting him, when privileged redeundo from attending the court And 
where an attorney had been attending a cause at the Middlesex sittings in 
term, which was put off to the adjournment day, after which he went with 
his .witnesses to a coffee house, where he was arrested, three hours after the 
rising of the court, on an attachment for non-payment of mcm^'ihe court 
held that an attorney was not to be allowed so long a time to speak to his 
witnesses on such an occasion; before he went home ; and that he was pro- 
perly taken B. In the same case, the attorney having been discharged, on 
payment of the money for whicli the attachment issued, was taken in exe- 
cution at the door of the court, as he was going away ; and the court held, 
that os he was decided to have been in legal custody, he was not entitled to 
hny privilege rcdcundo. 

The privilege we are speaking of has been holden to extend to all per- 
sons who have any relation to a cause, which calls for their attendance in 
court, and wbo attend in the course of that cause, though not compelled 
by process; such as bail, &c^. And it has Ijeen determined, that the 
party to a cause is privileged from arrest for debt, during his attendance 
on an arbitration, under an order of nisi prim, made a rule of court * ; or 

• fFaljtole V. jUesander, H. 28 Geo. III. » ito v. Priddte, M. 27 Geo. III. K. B. 
K. B. • and sec 1 Smith R. 865. 


U East, 439. 

* 2 Blac. Rep. 1118. 

® Gilb. Cas. K. B. 808. 8 Str. 986. S. C. 
cited. 

• Bro. Abr. tit. Privilege, 4. 
f^2Blae.Rep. 1190. 


H^alpole V. Al^tander, H. 22 Geo. HI. 
K.B. 1 H. Blac. 686. 1 Maule & Sel.6S8. 
2 Rose, 28. (d), 

* 8 Blac. Rep. 1110. 8 Durof. & East, 
536. 3 East, 69. 8 Bam. & Aid. 252. 1 
Chit. Rep. 679. S. C. Id, 682. 



FROM ARREST. 

i - ^ -r ; l U . 

on the ex^tion of a writ of inquiry ^ So, the summons of an arbitrator, 
to whom a ^use has been rcf^d by order of the court of Chancery, pro- 
tects a party from arresJ,^ under process of the court of Kihg^ Bench, 
whilst employed in bona Jtde obedience to thd'summons * ** . But where a 
|)arty residing in London, \ms sumnioned to attend an arblt^Mfer at Exeter, 
and required to bring with him certain papers then at and he 

went to the latter place, where all his papers were, to make u selection, 
and having stayed there more than i went if four hours for that purpose and 
necessary refreshment, was arrested ; a majority of the judges of the court 
of King's Bench held, that he was not entitled to be dischar^d Of 
custody, having no right to stop and sort his papers \ It is likewise 
holdcu, that all ])crsons attending under the summons of commission- 
ers of bankrupt, arc protected from arrest^ : And a witness attending 
commissioners, in order to tender his testimony upon a subject of* inquiry 
before them, witliout having been summoned for that purpose, is privi- 
leged from arrest during such attendance, and in returning But the 
court of King's Bench would not discharge a person in custody, by pro- 
cess of the sheriff's court, in a cause afterwards removed into the King's 
Bench, Ijtccause he was arrested while attending commissioners of bankrupt, 
to prove a debt A wifness is not privileged from arrest by his bail, on 
his returii from giving evidence ^ : And where he has absconded from his 
bail, he may be retaken by them, even during his attendance in court 
8o, a capital burgess of a borough, attending an election of co-burgcsscs, 
under a summons from the mayor, issued in obedience to a mandamus, di- 
recting the corporation to proceed to such election, is not privileged from 
arrest, di|ring his attendance there for that purpose*'. If a party be ar- 
rested, in cbitiing to attend the trial of his cause, the judge at nisi prius 
will grant a habeas corpus to discharge him ; and will put off the trial 
until he is released So, where a witness from the country, on his arri- 
val in London, for the purpose of giving evidence in a cause which stands 
for trial during the sittings, is arrested for debt, the proper course for ob- 
taining his discharge, is to bring him before a judge at chambers, by writ 
of habeas corpus If a defendant be arrested by quo minus, while pro- 
tected as a suitor, by the privilege of the Common Picas, he may be dis- 
charged either by that court, or the coifirt of Exchequer *. And where a 
solicitor was arrested on his w'ay to Lincoln* s Inn Halt, for the purpose of 
attending a petition in bankruptcy, he was ordered to be discharged on 
motion, having been first sworn by the Register, and examined by the 
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Boforp commit- 
siuiicrs of bank- 
rupt, &c. 


When not pri- 
vileged. 


lluw discharged. 


* 4 Moore, 34. 

** 3 Barn. & Aid. 253. 1 Chit. Rep. 679. 
S. C. But, in the same cise, a majority of the 
judges of the court 6f j^chequer were of a 
diflerent opinion. 1 Chiu' Rep. 682. 7 Price, 
699. 

* 7 Vet. SJ2, 1 Rose, 265. n, 

* I Vcs. & B. 316. 1 Rose, 451. S. C 

if protected euiirfo^ Id, 

* 4 Dumf. & East, 377. but see 7 Ves. 


316. 1 Rose, 265. n. 2 Hose, 24. tetnb, 
contra, and see 1 Atk. 55. 2 Blac. Rep. 
1142. TH. Blac. 636. West on Extents, 95. 
f 3 SUrk. Nu PrL 132. 

* Dowl. & RyL Ni, Pri, 20. and see I 
SeL Pr. 1 Ed. 180. 

7 Tsiint 682. 1 Moore, 413. S. C. 

> 1 Camiib. 229. 

^ 1 Stark. Ni, Pri, 470. 

1 3 AniU. 941. and see i Moore, 86. 




Lord Chancellor But an arbitrator, or ooinmkBioner of baidbmpt, is 
tltii empowered to disdiarge a person arrested during his attendance before 
them ^ ; nor can the under sheri/T discharge a person arrested, when at- 
tending on the execution of a writ of inquiry ^ 

Witnesses at- By the mutiny act ^ all witnesses duly summoned by the judge ad- 
mar^^"******^ ** vocate, or person officiating as such, shall during their necessary attend- 
ance on courts martial, and in going to and returning from the same, be 
'' privileged from arrest, in like manner as witnesses attending any of his 
" majesty's courts of law are privileged ; and if any such witness shall be 
“ ** nndul|^ arrested, he shall be discharged^ from such arrest, by the court 
** out of which the writ or process issued, by which such witness was ar- 
rested, or if the court be not sitting, then by any judge of the court of 
** King's Bench, &c. as the case shall require, upon its bdng made ap- 
pear to such court or judge by affidavit, in a summary way, thct stich 
" witness was arrested in going to, or returning frbm, or attending upon 
such court martial." 

Seamen, marines, and soldiers are also, under certain circumstances, 
^nivii, and nia- privileged from arrest. Thus, with regard to seamen and marines, it is 
enacted *, that no person who shall serve as a petty officer * or s^man, or 
be embarked as a non-commissioned officer of marines, or marine, on 
** board any of his majesty's ships or vessels, shall be liable tO be taken 
out of his majesty's service, by any process or execution whatsoever, 
either in Great Britain, Ireland, or any other part of his majesty’s do- 
** minions, other than for some criminal matter, unless such process or 
execution be for a real debt, which shall have been contracted by such 
** petty officer or seaman, non-commissioned officer of marines, or marine, 
when he did not belong to any ship or vessel in his majesty'# service, 
** or other just cause of action ; and unless, before the taking out of such 
process or execution, not being, for a criminal matter, or for a debt con- 
** tracted in the service as aforesaid, the plaintiff or plaintiffs therein, or 
some other person or persons on his or their behalf, shall make affidavit, 
before one or more judge or judges of the court of record, or other 
court out of which such process or execution shall issue, or before some 
person authorized to take affidavits in such courts, that to his or their 
knowledge, the sum justly due to the plaintiff or plaintiffs, from the 
" defendant or defendants in the action, or cause of action on which such 
process shall issue, or the debt or damage and costs for which such exe- 
cution shall be issued out, amounts to the l^ue of twenty pounds at 
the least, and that such debt, lo amounting to twenty pounds or up- 
wards, was contracted by the said defendant, when he did not bdong 

• 16 Ves. 413. See also 14 Ves. 188. S. Barnes, 95. 114. ud see the statutes 8S 

P. in which Uie Lord Chancellor adminis- Geo. III. e. 38. § 83. 44 Geo. IIL c. 18. 11 

tered the oath, and examined the party, in the B&st, 85. 

abaence of the Reguter. f For a description of pUiy or inferior 

^ 4 Moor^ 86. per 'Park, J. officers, seamen, and non-commissioned 6f- 

* 4 Moores 84. ficenrof marines, or marine, see the staU 38 

- 7 & 8 Geo. IV. c. 4. 5 88. Geo. 111. c. 34. § 8. 

1 Geo. II. slat 8. c. 14. $ 15. * ' 



FROM ARfijSST. 

as aforesaid to any ship in his mqesty's^ seitioe ; a memorandum of ' 

iviiich oath sh^ be marked on the back of suck process or writj for 
** which memorandum or oath no fee shall be taken/* 

A similar privilege is allowed^ by the annibd mutiny an^fnarine acts% Volunteer lol- 
to volunteer soldiers^ who are not liable to be taken out.of jbis majesty's ^**'^®* 
service^ by any process or execution whatsoever^ other than for some cri- 
minal matter^ unless for a real debt^ or other just cause of action ; and 
unless, before the taking out of such process or execution, (not being for 
a criminal matter,) an affidavit shall be made os before mentioned, that the 
original sum justly due and owing to the plaintiff or plaintiff}, from the 
defendant or defendants in the action, or cause of action on which such 
process shall issue, or the original debt for which such execution shall be 
sued out, amounts to the value of twenty pounds at least, over and above 
all costs of suit in the same action, or in any other action on v^hich the 
same shall be grounded. 

These acts have been construed to extend not merely to common sol- 
diers, and troopers ^ in the life guards, &c. but also to non^commissiiMed 
or officers, as gunners S Serjeants, and drummers^: For a rer- 

jeant is^a soldier with a halbert; and a drummer is a soldier with a drum ^ 

These acts, however, do not extend to commissioned officers ; nor to the 
case of skiers imprisoned for disobeying orders of justices or on any other 
criminal account And if a non-commissioned officer has been arrested 
and given bail, the court of Common Pleas will not, after judgment re- 
covered against the bail, set aside the proceedings, and cancel the bail- 
bond K It should also be observed, that volunteer drill serjeants, &c. 
though subject to the regulations of the mutiny act, so far as relates to 
trial aud punishment by volunteer courts martial, according to the statute 
44 Geo. III. c. 54. § 21. are not privileged from arrest, for debts under 
20/. as regular soldiers 

By the same acts of parliament, if petty officer or seaman, non- Ilowdudiargcd. 
commissioned officer of marines, or marine, or any volunteer soldier, shall 
'' nevertheless be arrested contrary thereto, it shall and may be lawful for 
** one or more judge or judges of the court out of which the process or 
** execution shall issue, upon complaint thereof made by the party him- 
self, or by any of his superior officers, to examine into the same, by the 
** oath of the parties or otherwise, and by warrant under his or their 
** hands and seals, to discharge such petty officer, &c. so arrested, without 
paying any fee or feei^ upon due poof made before him or them,^ that 
such ptty officer or seaman, non-commissioned o$cer of ma|ine^ or 
marine, was actually belonging to one of his majesty's ships or vessels, 
or that such soldier was legally inlisted as a soldier in his majesty's scr- 
<< vice, and arrested contrary to the intent of the before-mentioned acts ; 


* ST Geo. III. c. SS. § 63. and see 7 & 8 
Geo. IV. c. 6. 5 70. 

** I Str. a. Say. Rep. 107. 

• 1 Str. 7. 

1 Wils. ail6. 1 Blac. Rep. 29. S. C. 


* 1 Blac. Rep. SO. 

f 2 Durnf. & East, 270. 

* 5 Durnf. & East, 1^6. 
i Taunt. 5d7, 

> 8 East. 105. * 
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Determination* 
OQ that statute. 
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f the pMjy » •wn|»WiJiig»i«isli- oMte uraqdt 

AaJUrttJljwk rwoniWf ; 'for the nwretf •he.ahall 

thi^ like rei^edy, ib&% tke peisoa who tekee out the mi execution 
might Us coets^ or the plaintiff in the like eetioii mighfi 

have had 4or the recovery of his costi^ in case judgment had been given 
for him with Oosts^ against the defendant ia the said action*/’ ^ ; 

By other acts of parliament ^ for the speedy and effectual recruiting of 
his majesty's land farces and marines^ “ no person^ Usted by virtue of 
those act8> shall be liable to be taken out of his majesty’s service, by 
any process^ other than for some criminal matter." But these latter 
acts ivere only meant to privilege such persons as were compelled to serve 
against their will^ ; or rather to prevent their being taken out of the ser* 
vicc> by means of feigned actions. 

The privilege of bankrupts from arrest may be considered in a threefold 
point of vicu' : firsts as it respects the time allowed them for coming to 
surrender^ and finishing their examination ; secondly, after the time al- 
lowed for these purposes is expired, and hfore they have obtained their 
certificates ; and thirdly, after they have obtained their certificates. 

By the statute 5 Geo. II. c. 30. § 5. bankrupts, who were not previously 
in custody, were exempted from the arrest of their creditors, in coming to 
surrender; and from their actual surrender, for the two and^br/y days men- 
tioned in the act or such further time as should be allowed for finishing 
their examination : which privilege was allowed in all cases, except that 
of a surrender in discharge of bail On this statute it was holden, that 
the surrender of the bankrupt to the commissioners, at a private meeting, 
entitled him to the benefit of this privilege^; and it extended to the end 
of the forty second day 6, and afterwards, if the bankrupt surrendered 
within two and forty days, to the end of the enlarged time allowed by the 
commissioners, or the lord chancellor, in pursuance of the statute 5 Gko. 
II. c. 30. § 3 But commibsiouers of bankrupt were not authorised by that 
statute, to enlarge the time, for an^jndefinitc period, iik order to enable a 
bankrupt to make a full disclosure of his estate and effects K Where a 
bankrupt, whose lust examination had been adjourned sine die, gave his 
voluntary attendance before the commissioners, in order to be examined at 
a meeting under his commission fur a distinct purpose, and was there ar- 
rested, the chancellor held him to be entitled to his discharge K So it 
was holden, that a bankrupt attending the hearing of a petition for leave 
to surrender, after the time had expired, was privileged from arrest, as a 
party attending his own cause K So, a bankrupt attending, upon notice 
for that purpose, a meeting of the commissioners, to declare a dividend of 


• Stat 1 Geo. II. c. 14. § 15. 32 Geo. 
in. c. 8S, § 22. S7 Geo. IIL c. S3. § 63. 

» 29 Geo. II. c. 4. § 14. 30 Geo.ll.c.8. 
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ptolect^difrwm^ at ibe ilfifiof during «iich 

ttttoadotiQe^'* ioA nAere 

a^bankrupt arrested on a vrrk of to 

give evidenoe befbie eominissicmara of bankrupt^ the di^lil^or ^^arged 
liim^ as being privileged from amst at common hia^^» Bat^ the king 
was ifot bound by the statute 5 Geo. II. c. 30. it was hold^> tbat a bank- 
rupt was not entitled to be discharged by virtue of that statute^ when ar- 
rested on a writ of extent, during the time of privilege^. It should also 
be observed^ that the privilege we are now speaking of> is a particular 
privilege^ to enable bankrupts to surrender^ and till their actual surrender^ 
is confined to the act of going with that view ; not a general privilege^ 
during the whole time which the act of parliament allows them for that 
purpose*^. And they may be taken> in order to be surrendered by their 
bail, at any time ; even during their examination before the commission- 
ers ^ So where a bankrupt, having escaped out of the custody of the 
marshal, and being at large, surrendered to a commission subsequently 
issued, and received the protection conferred by*the statute; the court 
held, that he might notwithstanding be retaken, and detained in custody 
by the marshal 

At present, the privilege of bankrupts from arrest, in coming to sur- By atat. 6 Geo. 
render, &c. depends on the statute 0 Geo. IV. c. 16*. by which it is 
enacted, that ** the bankrupt shall be free from arrest or imprisonment, 
by any creditor, in coming to surrender ; and after such surrender, 

** during the forty two days mentioned in the act **, and such further 
time as shall be allowed him for finishing his examination ; provided 
he was not in custody at the time of such surrender: And if such bank- Howdischarged. 
rupt shall be arrested for debt, or on any espape warrant, in coming to sur- 
render, or shall, after his surrender, be so arrested within the time afore- 
" said, he shall, on producing the summons under the hands of the com- 
missioners to the officer who shall arrest him, and giving such officer a 
copy thereof, be immediately dischai^ed : And if any officer shall de- Penalty for de- 
tain any such bankrupt, after he shall have shewn such summons to 
him, so signed as aforesaid, such officer shall forfeit to such bankrupt, 
for his own use, the sum of Jive pounds for every day he shall detain 
such bankrupt, to be recovered by action of debt, in any court of record 
at Westminster, in the name of such bankrupt, with full costs of suit.** 

This provision being similar in substance to that of 5 Geo. II. c. 30. § 6. 
the decisions on the latter statute, which have been already stated wiU 
of course be applicable thereto. 

* 8 Durnf. & East, f 34. 3 Esp. Rep. 117. Bam. & Aid. 308. And for the eases 

S. C. in which a bankrupt is protected from arrest, 

^ Etc jHirte Etuufl, 1 Rose^ 278. see 1 Rose, 264, 5. a.; and for those in which 

^ Ex ptsrte Temple, 2 Rose, 22. and see he may be discharged on motion, or must 

West on Extentc, 96. app]^ by petition, id. 230. 

* Cowp. 166. * § 117. andsceatat. 5 Geo. 1I.C.S0. § 6. 

* 1 Atk. 238. 1 Bur. 339. 466. 5 Dumf. ^ § 112. 

& East, 209. 3 Taunt 426. and see Co. B. * jttUe, 200, 201. 
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Ands'by a sabseiiueiit clause in the statute 6 Gteo* IV. c* 16*. ^ it shall 
" faelflMrfiil for the commissioners, at the time appointed for the last exa- 
mination of the bankrupt, or any enlargement or adjournment thereof, 
** to adjoom such examination sine die; and he shall be free front arrest 
** or imprisonment for such time, not exceeding three calendar months, as 
they shall, by indorsement upon such summons as aforesaid, appoint, 
with the like penalty upon any officer detaining such bankrupt, after 
" having been shewn such summons.** 

When a bankrupt is in prison, or in custody, under any process, attach* 
ment, execution, commitment, or sentence, the commissioners are autho- 
rised by the statute 6 Oeo. IV. c. 16 \ by warrant under their hands, 
directed to the person in whose custody such bankrupt is confined, to 
** cause such bankrupt to be brought before them, at any meeting, either 
" public or private ; and if any such bankrupt is desirous to surrender, he 
*** shall be so brought up, and the expense thereof shall be paid out of his 
estate; and such person shall be indemnified by the warrant of the 
commissioners, for bringing up such bankrupt ; provided that the as- 
'aignees may appoint any persons to attend such bankrupt from time to 
time, and to produce to him his books, papers and writings, in order to 
** prepare an abstract of his accounts, and a statement to shew the par- 
** ticulors of his estate and effects, previous to his final examination and 
discovery thereof; a copy of which abstract and statement, the said 
bankrupt shall deliver to them, ten days at the least before his last ex- 
amination.** 

When the time of privilege allowed to the bankrupt, in coming to sur- 
render, and for finishing his examination, has expired, he is liable to be 
arrested, till he has obtained his certificate, for debts contracted previous 
to the date and issuing of the commission, and not proved or claimed un- 
der it. And the court would not discharge a defendant out of custody on 
common bail, on the ground that the plaintiffs, at whose suit he was ar- 
rested, were assignees under a commission of bankrupt, sued out above 
three years before, against the defendant, under which they had received 
dividends ; though they suspended the execution of the rule on the sh^iff 
to bring in tlie body, to give the defendant time to make application to 
the lord chancellor for reliefs So, where the plaintiff had petitioned for 
a sequestration in Scotland against the defendant, this was holden not to 
be a sufficient cause for discharging him on common baiH. And the 
drawer of a bill of exchai^, who has paid the amount to the holder, after 
a commission of bankrupt issued against the acceptor, may sue the latter, 
before he has obtained his certificate, and arrest him upon the bill, not- 
withstanding the holder has proved it under the commission ^ But, by 


* § 118. and see itat, 5 Geo. II. c. 30. 
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the statute 6 Geo. IV. o. 16 no ereditor who has brought any action, 
or instituted any suit, against any bankmpt, in^reqpeet of a demand 
prior to the bankruptcy, or which might have been proved as a debt 
under the commission against such bankrupt, shall prove a^ebt nnder 
such commission, or have any claim entmred npon the proceedings under 
such commission, without relinquishing such action or suit ; and in case 
such bankrupt shall be in prison or custody, at the suit of or detained 
by such creditor, he shall not prove or claim os aforesaid, without 
giving a sufficient authority in writing, for the discliargc of such bank- 
nipt ; and the proving or claiming a debt under a commission, by any 
creditor, shall be deemed an election by such creditor to take the benefit 
of such commission, with respect to the debt so proved or claimed : 
Provided that such creditor shall not be liable to the payment to such 
** bankrupt, or his assignees, of the costs of such action or suit so relin- 
** quished by him ; and that where any such creditor shall have brought 
any action or suit against such bankrupt, jointly with any other person 
or persons, his relinquishing sudh action or suit against the bankrupt, 
shall not affect such action or suit against such other person or p'er- 
sons : Provided also, that any creditor who shall have so elected to prove 
** or claim as aforesaid, if the commission be afterwards superseded, may 
** proceed in the action, as if he had not so elected ; and in bailable ac- 
tions, shall be at liberty to arrest the defendant de novo, if he has not 
put in bail below, or perfected bail above ; or if the defendant has put 
in and perfected such bail, to have recourse against such bail, by re- 
quiring the bail below to put in and perfect bail above, within the first 
eight days in term, after notice in the London Gazette, of the super- 
** seding such commission, and by suing the bail upon their recognisance, 
if the condition thereof is broken.*' 

In the construction of a similar clause, in the statute 49 Geo. IIL e. 
121 ^ it has been holden, that the words of the statute must be taken 
to relate to cases where a party, who has proved under a commission, ar- 
rests the same person under whose commission he has proved^: There- 
fore, where separate commissions of bankruptcy had been issued against 
three of four partners, to which they conformed and passed their exami- 
nations, and an order was made for allowing the joint crediton to prove 
their debts under the commission of one of the three bankrupts, under 
which commission the plaintififs proved their joint debt, and afterwards 
sued all the partners for the same debt, and arrested one of the other two, 
under whose commission they had not proved ; the court held, that he was 
not entitled to be discharged out of custody The election also is con- 
fined to the debt Actually proved : Therefore, where two parcels of goods 
were sold at different times, and paid for by bills, and the vendee after- 
wards becoming bankrupt, the vendors proved under the commission, for 
the amount of the first parcel, for which they still held the bill of ex- 
change ; and the bill for the other parcel having been negotiated by them 

* § 59. and see sUt. i9 Geo. HI. c. ISl. ^ $ 14. 

§ U. 16 East, 859. 
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prioi$ifeQ^,bi,nknipt^^ and being then tHatstandingj was ^fterw^rds dis- 
y the couct held« t^t the yendorS: were not precluded bjrthe 
above statute^ from suing the bankrupt for the amount of the lest parcel of 
goods *. And the proof of a debi under the commission^ cannot be pleaded 
in bar to an action brought for its recovery ; though it may be a ground 
for the defendant to apply to the court in which the action is brought^ to 
sta^ the proceedings^ or to the chancellor^ to expunge the debt \ But it 
seems that the proving of a debt under a commission^ is m^lectwn by^ the 
credHorj within the statute 49 Geo. III. c. 121. § 14. which deprives him 
of his remedy by action against the bankrupt^, in the cases cxccjHed by 
the statute 5 Geo. IL c. 30. § 9 And where the plaintiff^ in an ac- 
tion against a bankrupt^ makes his election to proceed under the commis- 
sion, the defendant is entitled to have some entry or suggestion, r^rdiiig 
the election, put on the record 

. After a bankrupt has obtained his certificate, his privilege from arrest 
principally depends on the statute 6 Geo. IV. c. 16 by which it is 
cnatted, that ** every bankrupt who shall have duly surrendered, and 
In all things conformed himself to the laws in force concerning bank- 
rupts, at the time of issuing the commission against him, shall be dis- 
charged from all debts due by him when he l)ccame bankrupt, and from 
all claims and demands thereby made proveable under the commission^ 
in case he shall obtain a certificate of such conformity, so signed and 
allowed, and subject to such provisions, as thereinafter directed : but 
no such certificate shall release or discharge any person who was partner 
with such bankrupt, at the time of his bankruptcy, or who was then 
jointly bound, or had made any joint contract with such bankrupt 
The bankrupt being discharged, by the above statute, from all debts 
proveable under the commission, it may not be deemed an improper di- 
gression to consider, in the next place, what debts may or may not be 
proved under it. By that statute s, every person with whom any baiik- 
rupt shall have really and donri fide contracted any debt or demand 
before the issuing of the commission against him, shall, notwithstanding 
** any prior act of bankruptcy committed by such bankrupt, be admitted 
to prove the same, and be a creditor under such commission^ as if no 
such act of bankruptcy had been committed ; provided sudi person had 
'' not, at the time the same was contracted, notice of any act of bank- 
** ruptcy by such bankrupt committed.” And, with regard to debts pay- 
able on a future day, ** any person who shall have given credit to the 
bankrupt upon valuable consfdcration, or for any money or other matter 
or tiling whatsoever, which shall not have become payable, when such 
bankrupt committed an act of bankruptcy, and whether such credit 
shall have been given upon any bill, bond, note, or other negotiable se- 
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other security^ as if the same was payabh^preseeftlyi aiid hsetfrit^ dlsi* 
dends equallj^'with other creditors, dec^lhstiiig only thcnoout a^relKite 
interest for what he shall so receive; Ae rate of dv>e^)ibr oe»/., to be 
computed from the declarattoii of a dividend, to the' thne such debt 
would have become payable, according to the terms dpoifc which it was 
contracted*." 

Previously -to the above statute, contingent debts, not due at the time Contingent 
of issuing the commission, ITOFC not in general proveaUe under it {‘and 
therefore, where the action was fbimded upon a recognizance of ba^ in ^ 
error **, or bail-bond «, or on a bond given by a member of parliament, 
being a trader, under the statute 4 Geo. III. c. 33. § 1 \ which was not 
forfeited at the time of issuing the commission, or upon a promise of in- 
demnity which was then unbroken*, or upon a promissory note sub- 
sequently indorsed by the banknipt he might have been arrested there- 
on^ notwithstanding his certificate. So, where the obligor in a bastardy 
bond, after the bond had been forfeited, became bankrupt, and obtained 
his certificate, the court held, that the parish officers were not precluded 
thereby from recovering upon the bond, fbrthcr expenses incurred sub- 
sequent to the bankruptcy s. But now, by the 6 Geo. IV# c. 16*», " if a When proveoble 
bankrupt shall, before the issuing of the commission, have contracted ^ 

" any debt payable upon a contingency which shall not have happened be- 
** fore the issuing of such commission, the person with whom such debt 
** has been contracted may, if he think fit, apply to the commissioners, 
to set a value upon such debt, and the commissioners are thereby re- 
** quired to ascertain the value thereof, and to admit such person to prove 
the amount so ascertained, and to receive dividends thereon ; or if such 
" value shall not be so ascertained, before the contingency shall have hap- 
" pened, then such person may, after such contingency shall have hap- 
pened, prove in respect of such debt, and receive dividend with the 
other creditors, not disturbing any former dividends; provided such* 
person had not, when such debt was contracted, notice of an act of 
bankruptcy, by such bankrupt committed." 

This statute, however, is confined to debts payable on a contingency : When not 
And therefore, where the demand rests in damages^ and cannot be ascer- 

* 6 Geo. IV. c. 16. § 61. 4nd see stat, 7 110. S. C. ' 

Geo.I.c. 31. §1,2. 49 Geo. III. c. 121. « 1 Barn. & Aid. 491. 2 Skark JViiVi. 

§ 9. 2 Sfr. 949. Barnes, 101. 3 Wils. 17. 188. S. C. and see 5 Maule & S^. 21#, 1 

Cowp. 22. Doug. 669. 1 Durnf.A East, 17. Moore, 196, 2 Moore, 826. 8 Taunt. 315. 

*• 2 Str. 1043. and see 2 Blac. Rep. 811. S. C. 3 Barn. & Aid. 621. S. C. in Error. 2 

2 Taunt. 246, 7. Barn. & Aid. 802. 3 Bing.‘l64. 

® 1 Bur. 486. but see Cowp. 26. 4 Moore, § 66, And see stat. 19 Gfeo. II. c. 82. 

850. 3 Dowl. & Ryl 5SS. 2 Bam. & Cres. 49 Geo. III. C. 121. § 16. and 6 Geo. IV. 

626, 4 DowL & RyL 160. S, C. c. 16. § 53. as to the claim and proof of debts 
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Bing. 320. S. C. in Error. of assurance, where the lose or contingent 

* 3 Wils. IS. 2 Blac. Rep. 794. 839. has not happened at the time of issuing the 

* 1 Bing. 281. 8 Moore^ 261. S. C. but commission, 
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So, wliere theVlefendant covenanted for the due jttyioinitby 
JiB.cF a premium upon a policy of insurance effected to secure a debt 
due from A. B. to the plaintiff ; which pr^ium became due JiMitel7ib, and 
being unpaid by A. B. or the defendant, was paid by the pkintiff ; andon 
June 20th, the defendant obtained his certificate under a commission of 
bankrupt ; the court held, that his certificate did not discharge him from 
the amount of the premium ^ So, where an action j's brought for the re- 
covery of general damages, and the defendant becomes bankrupt between 
verdict and judgment, he is not discharged by his certificate But where 
the plaintiff in an action of. trespass, having obtained a verdict, signed 
final judgment after the defendant had committed an act of bankruptcy, 
hut hrfore the issuing of the ammissiofi; the court held, that the debt was 
proveable under a commission subsequently issued, and that the defendant, 
who had been arrested on a capias ad satisfaciendum, was entitled to be 
discharged, on obtaining Ms certificate'^. So where the plaintiff, in an 
action of assumpsit, obtained a verdict against the defendant on the 4th 
June : and on the 18th June, judgment was signed as of Trinity term, 
which commenced on the 7th of that month ; and on the 15th June, u 
commission of bankrupt issued against the defendant, on an act of bank- 
ruptcy committed on the 7th May preceding ; the court held, that at thd? 
time of issuing the commission, the plaintiff had a debt proveable under 
it ®. 

Before the making of the statute 49 Geo. III. c. 121, a surety, or per- 
son liable for the debt of another, could not have come in and proved the 
debt, under a commission issued against the principal, unless it had been 
paid before the issuing of the commission nor could the grantee of an 
annuity have proved the value of it as a debt under the commission 
issued against the grantor, unless the annuity had been secured by bond, 
which was forfeited by non-payment of the arrears, before the bank- 
^ruptcy B ; and consequently an action might have been maintained in these 
cases, notwithstanding the certificate, for the money paid, or arrears of 
the annuity, after the issuing of the commission ; in which the defendant 
might have been arrested and held to special boil. These defects were re- 
medied by the above statute^; by which it was enacted, that in all cases 
** of commissions of bankrupt thereafter to be is^ed, where, at the time 

ef issuing the commission, any person should be surely for, or be liable 
" for any debt of the bankrupt, it should be lawful for such surety or per- 


* 7 Durnf. & East, 612. 
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lu^^debt' under the commission^ .taelauii iil^'the place ^ the creditor^ as 
to the dividends upon sudi proof; and where the creditor should not 
have proved under the conunissiouj it should be lawful for such suret^j 
'' or person liable^ to prove his demand^ in respect of such payment,^ as 
'' a debt under the commission^ not disturbing the former dividends^ and 
to receive a dividend or dividends, proportionably with the other cre- 
ditors taking the benefit of such commission : And every person against 
whom any such commission of bankrupt should be awarded, and who 
should obtain his certificate, should be discharged of all demands, at 
** the suit of every such person having so paid, and being enabled to 
'' prove, nr to stand in the place of such creditor os aforesaid^ with regard 
to his debt in respect of such suretyship or liability, in like manner, to 
all intents and purposes, as if such person had been a creditor before 
the bankruptcy, for the whole of the debt in respect of which he was 
'' surety or liable as aforesaid.*' 

This branch of the statute was extended to all cases of sureties, where 
relief could be had under the commission, though the money was not paid 
till after it issued \ And where, upon a dissolution of partnership between 
three partners, two of the three assigned to the other all their shares in 
the partnership debts and effects, and the latter covenanted to pay all 
debts then due from the partnership, and to indemnify the two from the 
payment of the same, and from all actions, &c. by reason of the non-pay- 
ment thereof, and afterwards became bankrupt, and a commission issued 
against him, under which he obtained his certificate, and afterwards the 
holder of a bill accepted by the three partners, and due before the disso- 
lution of the partnership, sued the two, and they were obliged to pay the 
bill ; the court held, that the certificate might be pleaded in discharge of 
an action brought by the two against the other, upon his covenant \ And 
the certificate was holden to be a bar, not only to an action, at the suit of 
a surety, for the recovery of money paid in discharge of the original debt, 
but to any action for consequential damages, acciuing from the notl-pay- 
ment by the bankrupt of such debt when due : Therefore, where the ac- 
ceptor of an accommodation bill brought an action against the drawer, who 
had become bankrupt and obtained his certificate, for not providing him 
with funds to pay the bill when due, whereby he had incurred the ooets of 
an action, and was obliged to sell an estate in order to raise money to pay 
the bill, the certificate was holden to be a good bar to such actiola><v But 
the drawer of a bill of exchange, who has paid the amount to thd* holder, 
after a commission of bankruptcy issued against the acceptor, may, we 
have seen <*, sue the latter, h^cre he has obtained his certificate, and arrest 

* 5 Barn. & Aid. IS. Bam. & Aid. IS. S. C. in Error. 

2 Maule & SeU 195. « Ante. 202. 
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him biU> notwithstejoding the hcdder. has pSoVi^ it listder the 

oommissioii And where a surety in a warrant of attorney^ in order to 

disdiaTge himself from personal liability^ paid'part of the debt due to the 
creditor of a bankrupt who had proved under the mniorfissic^; Ind there*- 
upon satisfaction was entered on the record, the court h^ld, that this did 
^t fall within the statute 49 (}eo. III. c. 12L § 8. as being a payment of 
^t of a debt in discharge of the whole, and consequently that the bank- 
rupt's certificate was no bar to an action by the surety, to recover the mo- 
ney so paid by him \ So, a surety in an annuity deed, who had been com- 
pelled by the annuity creditor, after the bankruptcy and allowance of the 
certificate of the principal, to^ay several sums fur arrears due after the 
issuing of the commission, was holden not to be within the statute 49 Geo. 
III. c. 1#1. § 8. ; and therefore might have an action against the principal 
for such suiis, and hold him to bail And such surety was not entitled, 
by that statute, to prove the value of the annuity as a debt under the com- 
mission : and therefore, where such a sur^y had redeemed the annuity, 
subsequently to the bankruptcy, it was holden, that he was entitled to 
maintain an action for the value against the bankrupt, who had obtained 
his certificate, although the grantee had proved under the 17th section 
Bail to the sheriff, being only answerable for the defendant’s appearance ^ 
or bail above, who might ha^ discharged themselves by rendering the de^ 
fendant were also not considered as sureties for, or liable for the debt of 
a bankrupt, within the meaning of the above statute. 

Proof of debts The statute 49 Geo. III. c. 121. was repealed by the statute 6 Geo. IV. 
on iitat which came into operation on September 1st, 1825 **. And by the 

IV. c. 16. latter statute it is enacted, that any person who, at the issuing of the 
commission, shall be surety or liable for any debt of the bankrupt, or hail 
** for the bankrupt, either to the sheriff, or to the action, if he shall have 
** paid the debt, or any part thereof in discharge of the whole debt, (al- 
though he may have paid the same after the commksion issued,) if the 
creditor shall have proved his debt under the commission, shall be en- 
** titled to stand in the place of such creditor, as to the dividends, and all 
** other rights under the said commission, which such creditor possessed, 
or would be entitled to, in res{)ect of such proof; or if the creditor 
** shall not have proved under the commission, such surety or person 
liable, or bail, shall be entitled to prove his demand, in respect of such 
payment, as a debt under the commission, not disturbing the former 
dividends, and may receive dividends with the other creditors, although 
he may have become surety, liable, or hail as aforesaid, after an act of 
bonkruptey committed by such bankrupt ; provided that such person 

* 8 Maule k Sel 91. and see S Dowl. k Bing. 413. S.C. 18Price,24.S.C. in Error: 

llyl. 269. but see stat. 6 Geo. IV. c. 16. $ 55. 

^ 6 Bam. & Aid. 852. 1 Dowl. k Ryl. * 6 Taunt. 329, SO. 2 Marsh. 37. 192. 
521. S. C. and see 2 Maule k Sel 551. S. C. 

* 4 Maule & Sd. 833. and see 2 Moore, ' 4 Barn, k Aid. 493. 

644. 8 Taunt. 584. S. C. > § 52. 

« 3 Bara, k Aid. 186. 8 Mooiv, 480. 1 » 4 Bing. 212. 
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M Mi flrlittft k 9 boeomc^todh ift^BO litMe tfMtiIkdMIiS, 

notiee of ftny ad of btnkraptc^, by<Gttch bankrttpt eoiniiiittefl^i'^** \ ^ 
By the same statute ^ it is enacted that any annuity Mditdr of any 
bankrupt^ by whatever assurance the ^ame be secured^ and whether 
there were or not any arrears of‘*such annuity due at the baukTuptty^ 
" shall be entitled to prove for the value of such annuity ; which va!u& 
she oommisbioneis shall ascertain, regard being had to the origiilaf 
" price given for the said annuity, deducting therefrom suck diminution 
in the ualue thereof, as shall have been caused by the lapse of time 
** since the grant thereof, to the date of the commission/' In the con- 
struction of a similar clause, in the statute 49 Geo. III. c. 121 it 
was determined, that the bankruptcy and certificate of one of several 
grantors of an annuity, who had jointly and severally covenanted^ fi)r its 
payment, as wdl as gio^ a warrant of attorney to confess joint and so- 
reral judgments, discharged the bankrupt ^ ; but did not affect the lia- 
bility of the other grantors : and the act made no difference in this respect 
between principals and sureties^. 

And, by another clause in the same statute S ''it shall not be lawful for 
" any person entitled to any annuity granted by any bankrupt, to sue 
" any person who may be collateral surety for the payment of such an- 
"^uity, until such annuitant sliall have proved under the commission 
" against such banluupt, for the value of such annuity, and for the pay* 
" ment thereof ; and if such surety, after such proof, pay the amount 
" proved as aforesaid, he sliall be thereby discharged from all claims in 
" respect of such annuity ; and if such surety shall not (before any pay- 
" ment of the said annuity, subsequent to the bankruptcy, shall have be- 
" come due,) pay the sum so proved as aforesaid, he may be sued for the 
" accruing payments of such annuity, until such annuitant shall have 
" paid or satisfied the amount so proved, with interest thereon at the rate 
" of Jbui per cent per annum^ from the time of notice of such proof, and 
" of the amount thereof, being given to such surety; and after such pay- 
" ment or satisfaction, such surety shall stand in the place of such annui- 
" taut, in respect of such proof as aforesaid, to the amount so paid or 
" satisfied as aforesaid, by such surety; and tho'^ certificate of the bank- 
" rupt shall be a discharge to him, from all claims of such annuitant, or of 
" such surety, in respect of such annuity : Provided that such surety sliall 
" be entitled to credit in account with such annuitant, for any dividends 
" received by such annuitant under the commission, before such surety 
" shall have fully paid or satisfied the amount so proved as aforesaid.” 

Interest is proveable by the above statute ^ though not reserved, on bills 
of exchange or promissory notes, over-due at the time of issuing the com- 
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miMum. . ^Hd where an action is brought for the recoverjr debt due 
be%e the iankniptcy^ the bankrupt is discharged by his certificate, ftovx 
the payment of interest » and costs as well as the debt ; and that, whe- 
ther the action was brought before, or after the issuing of the commis- 
sion ; and if before, whether the bankruptcy happened before verdict **, or 
after verdict and before final judgment ^ And a certificate will discharge 
a cognovit, given after a secret act of bankruptcy, for a debt previously 
due, with interest and costs So where, on a commission of bankrupt 
being sued out against the plaintiff, he brought an action 4)f trespass 
against the commissioners for false imprisonment, and Avas nonsuited, and 
they entered up judgment accordingly, and the commission was afterwards 
superseded, on which another was sued out, founded on the same act of 
bankniptcy as the first, under which the plaintiff obtained his certificate, 
and the defendants afterwards charged him in exertion for the costs of 
the nonsuit, the court of Common Pleas held, that he was entitled to be 
discharged out of custody ; as such costs were provcable under the second 
commission And, by the statute 6 Geo. IV. c. 16.*' if any plaintiff, in 
** any action at law or suit in equity, or petition in bankruptcy or lu- 
** nacy, shall have obtained any judgment, decree or order, against any 
person who shall thereafter become bankrupt, for any debt or demand, 
in respect of which such plaintiff or petitioner shall prove under the 
commission, such plaintiff or petitioner shall also be entitled to prove 
** for the costs which he shall have incurred in obtaining the same, al- 
though such costs shall not have been taxed at the time of the bank- 
ruptcy.” But where the plaintiff is nonsuited*, or has a verdict against 
him and afterwards becomes bankrupt before judgment, the costs, not 
being proveable under the commission, are not barred by his certificate. 
And where a bankrupt, sued as executor, pleaded a false plea, between 
the issuing of the commission and tho obtaining of his certificate, he was 
holden to bo liable to costs for such plea, de bonis propriis\ So, the 
costs of a suit in Chancery, directed to be paid by an award, made before 
the bankruptcy of the defendant, but which costs were not taxed till after 
he became bankrupt, cannot be proved under the commission ; but the 
bankrupt remains liable to be attached for the nonpayment of them 
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And in a bte ease it was hoUten, that a oerttteate is no W'ji^aii'ttttach- 
ment for tbe nonpayment of costs^ pursuant to % rule of ooUrt made Itefore 
the bankruptcy^ but which were not taxed until the day of issuing the 
commission^. 

The bankrupt laws do not extend to debts contracted in foreign conn* Certificate when 
tries : And where the plaintiff resided here, the court would not order aU contrac^c?^* 
exoneretur to be entered on the bail-piece^ on the ground that the debt abroad, 
was contracted while the defendant was resident in a foreign' country, and 
before he became a bankrupt by the laws of that country, though he might 
have obtained his certificate there \ But an insolvent’s certificate, ob- 
tained in Newfoundland, under the statute 49 Geo. III. c. 27* § 8. may 
be pleaded in bar to an action brought in this country, for a debt con- 
tracted here prior to the insolvency And a debt conti^acted in Eng* 
land, by a trader residing in Scotland, is barred by a discibarge under a 
sequestration issued in conformity to the statute 54 Geo. III. c. 137- in 
like manner as debts contracted in Scotland^ So a certificate, obtained 
under an Irish commission of bankruptcy, has been holdcn to be a bar to 
an action brought in this country, for a demand arising upon a bill of ex- 
change drawn in Ireland, and payable by the defendant who resided 
there But a bill of exchange drawn by the defendant in Ireland, and 
accepted and paid by the plaintiffs in England,' is a debt contracted in 
England, and cannot therefore be discharged by a certificate under an 
Irish commission 

Before the making of the statute 6 Geo. IV. c. 16. a bankrupt who had Liability of 
obtained his certificate, could not have been arrested, in the King's Bench, 
upon a subsequent promise, to pay a debt due before his bankruptcy * ; 1“®"^ promise, 
though it was otherwise in the Exchequer And now, by that statute ^ 

** no bankrupt, after his certificate of conformity shall have been allowed, 
under any commission of bankrupt already issued, or hereafter to be 
** issued, shall be liable to pay or satisfy any debt, claim or demand, from 
** which he shall have been discharged by virtue of such certificate, or any 
part of such debt, daim or demand, upon any contract, promise or agrees 
ment, made or to be made after the suing out of the commission, unless 
such promise, contract, or agreement be made in writing, signed by the 
bankrupt, or by some person thereto lawfully authorized, in writing, by 
** such bankrupt." 

* FisAer v. Coates, E. 8 Geo. IV. K. B. K. B. Co. B. L. 7 Ed. 464. 4 Durnf. &' 

^ 8 Durnf. & East, 609. and sec 2 H. East, 185, 6. S. C. and see 2 H. Blac. 553. 

Blac. 553. 1 East, 6. 2 Chit. Rep. 53. 55. ' 4 Barn. & Aid. 654. 

3 Moore, 244. 1 Brod. & Bing. 13. S. C. * 6 Barn. & Aid. 116. 2 Dowl. & Ryl. 

but see SaUafUine v. Golding, M. 24 Geo. 240. S. C. and see 2 Bur. 736. 2 Ken. 436. 

III. K. B. Co. B. L. 7 Ed. 464. 4 Durnf. S. C. 3 Maule & Sel. 595. but see Drew v. 

& East, 185, 6. 5 East, 124. leffenes, H. 26 Geo. III. K. B. 8 Price, 

° 3 Moore, 623. 1 Brod. & Bing. 294. 531. semb, contra, 

S. C. i» 8 Price, 526. and see Cowp. 549. 2 H. 

* 3 Barn. Sc Cres. 12. 4 Dowl. Sc Ryl. Blac. 116. 5 Esp. Rep. 198. 6 Taunt. 563. 

658. S. C. 9 Price, 19, 20. 27. 1 Bing. 281. 

« SaUantine v. Golding, M. 24 Geo. Ill, ^ § 131. 
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OF THE PRIVILEGE 

When a bankrupt is clearly entitled to the benefit of his oeftificate^ he 
may- be discharged in fwo ways : 1st, by pleading his certificate, if in 
time ; and secondly, by applying to a judge, on aii affidavit of the certifi- 
cate", under the statute 6 Geo. IV. c. 16 K by which it* is enacted, 
that any bankrupt who shall, after his certificate shall have been allowed, 

bo arrested for any debt, claim or demand, thereby made proveable iin^ 
dor the commission, against such bankrupt, shall be discharged upon 
common bail : And if any such bankrupt shall be taken in execution, or 
detained in prison for such debt, claim or demand, where judgment has 
been obtained before the allowance of his certificate, it shall be lawful 
" for any judge of the court wherein judgment shall have been so ob- 
tained, on such bankrupt producing his certificate, to order any officer 
" who shall have such bankrupt in custody by virtue of such execution, to 
** .discharge such bankrupt, without exacting any fee ; and such officer 
" shall be thereby indemnified for so doing.” But where the commission S 
or certificate **, appears to have been fraudulent, or unduly obtained, the 
court will not discharge the defendant upon common bail. And where the 
validity of the commission is disputed, the court it seems will in general 
direct it to be tried on a feigned issue, notwithstanding the certificate, 
before they discharge the defendant But Avhere the defendant in an 
action had become bankrupt, and obtained his certificate, after which pro- 
ceedings were taken against the bail, the court of King’s Bench relieved 
them on motion, without directing an issue to try the fact of the bank- 
rupt’s being a trader ; the certificate, by the statute 5 Geo. II. c. 30. § 7 
& 13^. being made sufficient evidence of the trading, The court of 

Common Pleas would not formerly have relieved a bankrupt, in a sum- 
mary way, where his goods were taken in execution under a Jleri facias, ' 
after he had obtained his certificate ; and lliercforo if he had not obtained 
his certificate in time, so as to plead it, he must have brought an audila 
qucrcia *• : But in a modern case, where a Jicri facias issued against the 
goods of a bankrupt, before he had obtained his certificate, and was not 
executed till after, the court ordered the goods to be restored ; for it is now 
the practice to give that relief in a summary way, which might be obtained 
by audita qucrcia 

Insolvent debtors and fugitives, discharged under occasional insolvent 
acts*^, were not liable to be arrested for debts contracted prior to the times 
prescribed by the acts. And, in the Common Pleas, an insolvent dis- 
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charged under the 41 Geo. III. c. 70- could not have been holden to baib 
on a bill drawn and indorsed over by him^ provious to the \%i March, 
1803, though not due till after that periods But insolvent debtors and 
fugitives, discharged under occasional insolvent acts, were formerly liable 
to be arres&d, for debts contracted after the time prescribed in the acts, 
and before they were actually discharged And the clauses respecting 
fugitives, in those acts, did not extend to persons who had constantly 
resided abroad ; or who had been abroad merely in the course of their 
: trade, and not for the purpose of avoiding their creditors'*. A debt de- 
pending upon a contingency, at the time of a party's discharge under 
the insolvent act, 18 Geo. III. c. 52. was not thereby discharged®. So, a 
party discharged under the 51 Geo. III. c. 125. was holden to be liable to 
his surety for the arrears of an annuity, due since his discharge, which the 
surety had been obliged to pay And the obligors in a bastardy bond^ 
discharged under the general insolvent act, 1 Geo. IV. c. 119. subse- 
f[ucntly to a judgment on the bond, were deemed liable for expenses in- 
curred, in respect of the bastard, subsequently to their discharge But 
where a party had joined in a bond with the grantor of an annuity, to se- 
cure llie payment of it, and afterwards obtained liis discharge under llic 
insolvent act, having duly inserted the l)ond in his schedule, the court held, 
that he could not be arrested upon the bond, for arrears of the annuity af- 
terwards becoming due **. In the King's Bench, it has been determined, 
tliat an insolvent who has taken the benefit of the 54 Geo. III. c. 28. is 
not liable to be arrested, upon a subsequent promise, to pay a debt con- 
tracted prior to the day mentioned in the act * ; though it has been other- 
wise ruled in the Common Pleas And, in the latter court, a cognovit 
given by an insolvent after his discharge, upon proceedings commenced 
before, has been deemed to constitute a new promise, upon which he be- 
comes liable, notwithstanding liis discharge*. 

By the last general insolvent act the court, commissioner, or justices 
therein mentioned, are authorized, upon the prisoner's SAvearing to the 
truth of his or her petition and schedule, and executing such warrant 
of attorney as is thereinafter directed, to adjudge that such prisoner shall 
be discharged from custody, and entitled to the benefit of that act, at 
such time as the said court, commissioner, or justices, shall direct, in 
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OF TUB FRlViliEOE 

tmrsfi&iice of the provisions thereinafter contained in that bdia]( as to 
the ^Veral debts and sums of money dne^ or daimed tCfdm due, at the 
time of filing such prisoner’s petition^ from such prisonar/to the several 
** persons named in his or her schedule as crediteVB^ or dau&dn^ be ere- 
. " ditors for the same respectively; or for which sudi personjB shall have 
** given credit to such prisoner, before the time of filing 8U<|^ petition, and 
which were not then payable ; and as to the claims of all other persons, 
** not known to such prisoner, at the time of &fiidi adjudication, who may 
be indorsees or holders of any negotiable securi^ set forth in such 
sdiedule.” 

But, by a subsequent clause of that act S in all cases where it shall 
** have been adjudged, that any such prisoner shall be so discharged, and 
so entitled as aforesaid, at some future period, such prisoner shall he 
'' subject and liable to he detained in prison, and to he arrested and 
** chaigcd in custody, at the suit of any one or more of his or her credi- 
tors, with respect to whom it shall have been so adjudged, at any time 
** before such period shall have arrived, in the same manner as he or she 
would have been subject and liable thereto, if that act had not passed. 
Provided nevertheless, that when such period shall have arrived, such 
** prisoner shall he entitled to the benefit and protection of that act, not- 
withstanding that he or she might have been out of actual custody, 
** during all or any part of the time subsequent to such adjudication, by 
reason of such prisoner not having been arrested or detained during such 
time, or any pari thereof.” Previously to the above act, where ^ de- 
fendant was ordered by the insolvent debtors* court to remain in cUM^y, 
at the suit of certain creditors by name, until sixteen months had expired, 
and was found at large within six months ; the court held, under the sta- 
tute 3 Geo. IV. c. 123. that any of his scheduled creditors, though not 
named in the order, might arrest him, and cause him to be confined, until 
the sixteen months were expired ^ 

The cfiTcct of tlie discharge of an insolvent debtor is declared, and mode 
of relieving him when arrested pointed out, by the statute 7 Geo. IV. c. 
57 .®, by which it is enacted, that '' no person who shall have become en- 
titled to the benefit of that act, by any such adjudication as aforesaid, 
shall, at any time thereafter be imprisoned, by reason of the judgment 
so as aforesaid entered up against him or her, according to that act, or 
for or by reason of any debt or sum of money, or costs, with respect to 
which such person shall have become so entitled, or for or by reason of 
any judgment, decree or order for payment of the same ; but that upon 
every arrest or detainer in prison, upon any such judgment so entered 
up as aforesaid, or for or by reason of any such debt or sum of money, 
or costs, or judgment decree or order for payment of the same, it shall 
and may be lawful for any judge of the court from which any process 
** shall have issued in respect thereof, and such judge is thereby required, 
upon proof made to his satisfaction, that the cause of such arrest or de- 

* § 55. * $ 60. and see stat. 1 Geo. IV. c. 119. 

* 4 DowL & Ryl. 347. and see id. 816. $ 86. 
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tajii^r is sudh as thereinbefore mentioiied^ to release sudi prisoner from 
eustody, un^ it shall appear to such ju4ge» upon inquiry^ that such 
a^iudicatidh^jiforeaaid was made without due notice, where notice is 
by thatJ,qi^ii;Squired, being given to^pr adcnowledged by the plaintiff, or 
** such procie^^ mr being by him or her dispensed with, by the acceptance 
of a divided under that act, or otherwise ; and at the same time, if 
such judge shall in his discretion think fit, it shall and may be lawful 
for him to order silch |^intiff, or any |)cr8on or persons suing out such 
process, to pay such prisoner the costs which he or she shall have in- 
curred on such occasion, or so much thereof as to such judge shall seem 
just and reasonable, such prisoner causing a common appearance to be 
entered for him or her in such action or suit/* Where a party is ar- 
rested for a debt for which he has been discharged under the insolvent act, 
and gives bail, the court will order the bail bond to be delivered up to be 
cancelled*. But though certificated bankrupts, or persons discharged 
under insolvent acts, are privileged from arrest, yet the sheriff, or his ofiiccr, 
is not liable to an action of false imprisonment for arresting them \ 

Aliens have, in general, no privilege from arrest : But, in order to pro- 
tect foreigners, residing in this kingdom, who had quitted their own coun- 
try in consequence of the French Revolution, it was enacted by the statute 
3(1 Geo. III. c. 50. ^9^. that aliens abiding in this kingdom, having 
quitted their respective countries by reason of any revolution or troubles in 
France, or in countries conquered by the arms of France, should not be 
liable to Ixi arrested, imprisoned, or held to bail, or to find any caution 
for their forthcoming or paying any debt, nor to be taken in execution on 
any judgment, nor by any caption, for or by reason of any debt or other 
cause of action, contracted or arising in any parts beyond the seas, other 
than the dominions of his majesty, while such aliens were not within tho 
said dominions of his majesty ; and in case any such alien should be ar- 
rested, imprisoned, or held to bail, or taken in execution on a judgment, 
or by any caption, contrary to the intent of that act, such alien should be 
discharged therefrom, by order of any of his majesty's courts in Wesl* 
minster Hall, or of the court of Session in Scotland, 'or of any judge of 
such courts in vacation time.” This statute seems to have been occasioned 
by the case of Melan v. Duke de Fiiz- James ^ : And it was extended by 


* 6 Barn. & Cres. 106. but see 3 Dowl. 
6c Hyl. 600. contra, 

*» Doug. 671. anil see 4 Taunt. 631. 

‘ Tliis statute was made pcr|jetual by 4S 
Geo. HI. c. 92, § 23. which however was 
repealed by 43 Geo. III. c. 155. § 1 ; and 
this latter statute was also reixailcd by 54 
Geo. HI. c. 155. § 1, which was repealed 
by 55 Geo. 111. c. 104. § 1 : but the some 
provisions are to be found in each of these 
statutes, and were finally re-cnacted 56 
Geo. HI. c. 86. § 19; which statute was 
continued by 58 Geo. HI. c. 96. 1 Geo. IV. 


c. 105. 3 Geo. IV. c. 97. and 5 Geo. IV. 
c. 37. but is now expired. 

^ I Bos. & Pul. 138. In that case it was 
decided, by two judges of the Common Plcai^ 
tliat a defendant could not be held to bail in 
this country, on an instrument entered into 
in jFrance, by which his property only, and 
not bis person, was, according to the law of 
France, made liable to the payment of the 
d^ sued for: But Heath, Justijec^ was of a 
difierent opinion ; and it is observable, that 
in Imley v. EUefien, S East, 453. Lord E?- 
lenborou^h expressed bis dissent from the de- 


Costs. 


SlicrifTnot liable, 
for arresting 
certificated bank- 
rupts, &c. 

Aliens, &c. 
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Privilege from 
arrest, liovr 
taken advantage 
of. 


Infancy, or in- 
Kaiiity, of de- 
fendant no 
ground for dis- 
charging his 
bail. 


BT WHOM, ANir iJiraBB AUTHORITY, 

the' statute 41 Geo. III. c. 106L to all such persons as ivere bom in any 
of the ootuHrics subject to the late king of France, or who, luKViog been 
hmk within this kingdom, passed into the dominions of the said late king, 
under the age of fifteen years, and who reside in such conn^ 

tries fls subjects of the said late king, although bom of parents subjects of 
his majesty, or his predecessors. Also, by the statute 43 Geo. III. c. 155. 
§ 28. this provision was extended to his majesty's fonr courts in Ireland, 
But its further continuance being no lon^ necessary, the acte by which 
it was created have been suffered to expire. 

In some of the preceding cases, the process is declared to be vmd ; as 
against Ambassadors, &c. In others, the court is expressly required to 
discharge the defendant And it may be remarked, in general, that where 
the defendant is clearly entitled to privilege, os the arrest is irregular and 
unlawful, the court will discharge him upon motion ; and not pnt him to 
the> necessity of suing out a writ of privilege \ or of filing comuMm bail 
Bift where the question of privilege from arrest is doubtful, the court will 
not, upon motion, discharge the party out of custody, but leave him to his 
writ of privilege And they will not discharge a defendant out of custody 
on common bail, on the ground of infancy ^ ; or that he was insane at the 
time of the arrest or afterwards became so s ; nor will they discharge his 
hail, on the ground of the insanity of their principal, although a commis* 
sion of lunacy may have issued against him, under which he has been found 
a lunatic **. The bail, however, may have a habeas corpus, to bring up their 
principal, notwithstanding his lunacy, in order to surrender him in their 
discharge K And where the return to a writ of latitat stated that the de« 
fcndsint was insane, and could not be removed without great danger, and 
continued so till the return of the writ, the court of King’s Bench refused 
an attachment against the sheriff^. 


Arrest, by whom An arrest, when allowed, is made by the sheriff or his officers ; or by 
whaUuthorhy!^ bailiff of a liberty or franchise. The sheriff’s authority is derived im- 
mediately from the court, except in counties palatine, where he acts by 
virtue of a mandate from the officer to whom the writ is directed : And 
even there, if the writ be directed immediately to the sheriff, he is bound 
to execute it ; and a bail-bond taken on the arrest is legal \ The officers 
of the sheriff are of three kinds, first, bailiffs in fee, or perpetual bailiffs, 
who have, by charter or prescription, the execution of writs within the 


cision of the court of Common Picas in the 
above case. See also Barnes, 73. 

* Ante, 19d. 201. 212. 214, 15. 

^ 2 Str. 989. Fort. 159. Com. Rep. 444. 
S. C. 1 Ken. 125, 5 Dumf. h East, 689. 
but see 1 Wils. 278. 2 Blac. Rep. 768. 

® IValpok v. Alexander^ H. 22 Geo. III. 
K.B. 

^ 2 Barn. & Aid. 234. 

‘ 1 Bt>Si3rPiil.480. 


f 4 Durnf. & East, 121. 

B 2 Durnf. & East, 390. 

^ 6 Durnf. & East, Ad3. 2 Bos. & Pul. 
362. 13 East, 355. 2 Chit. Rep. 104. 

* 3 Bos. & Pul. 550. and see Highmore 
on Lunacy, 123. 

^ 4 Bam. & Aid. 279. but see 8 Dovrl. 3s 
liyL 606. 

1 6 Dumf. & East, 71. 
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AN AKIUBST MAT BSr4iA0B. 

secondly^ common bailiff^ (called in the old bodta^ bailiflb 
.errand ^i) who are usually bound with suredies in aa obligation ftr the doe 
execution of their office^ and thence are called iound bailift^; thirdly^ 

^dai bailiffs^ nominated by the plaintiff or his attorney^ and appointed 
by the sheriff pro hoc vice ’ * 

The sheriff’s warrant^ to any of these officers ought not to be made Sheriffs war. 
out, until the sheriff have the writ in his actud custody And therefore, 
where the defendant ^vas arrested before the officer had any warrant, and 
before the writ was delivered to the sheriff, the bail bond was ordered to 
be delivered up to be cancelled s. So, where an attorney fills up the sheriff's 
warrant on a capias ad respondendum, after it is signed, sealed, and sent 
to him with a blank, this is bad \ And where the sheriff having directed 
a warrant to A. and all his other officers, to arrest B., and A. afterwards 
inserted therein the name of C. ; it ^vas holden that the warrant was ille- 
gal, and the arrest by C. consequently void K But where the sheriff made 
a warrant to four jointly, and not severally, and one of them arreted the 
defendant, the court of Common Pleas, though they were of opinion that 
the arrest was not authorized by the warrant, would not interfere to dis- 
charge the defendant out of the custody of the sheriff, on entering a com- 
nion appearance K And a defendant is not entitled to be discharged out 
of custody, on the ground of his having been arrested upon a warrant, in 
which the names of the plaintiffs arc not inserted conformable to the writ, 
if the defendant be not misled by the mistake : therefore, where the arrest 
took place on a warrant at the suit of three plaintiffs, which required the 
defendant to answer A, B, and two others, without naming them, the court 
of King’s Bench held, that he was not entitled to be discharged \ 

If the defendant reside within a liberty, the bailiff of which has the exo- Within a liberty^ 
cution and return of writs, there should regularly be a non omittas ; or 
if there be not, the sheriff, for having execution of the writ, diould make 
out his mandate, directed to the bailiff of the liberty And if there be 
two liberties in a county, and the ^eriff make his mandate to the bailiff 
of one of them, who gives him no answer, he may, upon a non omittas, ar- 
rest the defendant in either liberty " ; and even if the sheriff enter, and 
arrest the defendant in a liberty, without a non omittas, the arrest is good, 

^though the sheriff may be liable to an action 


. ^ For an account of thegui^ia^/c’, and how 
it dillers from a franchise, see 8 Co. 125. a. 
Dalt. Shcr. 185. and for the nature of the 
oiTice of a bailiff m fee, sec DalU Sher. 187. 
Gilb. C. P. SO. 

» 3 East, 130. 

. 1 Blac. Com. 346. 

^ 2 Blac. Rep. 952. 4 Durnf. & East, 
119. 1 Chit. Rep. 613, 14. (a). 

^ Append. Chap. X. § 104, 5, 6. 

' R. M. 1654. § 2. R. £. 15 Car. 11. reg. 
k K. B. R. M. 1654. $ 2. R. H. 14 & 15 


Car. II. reg. 1. C. P. Stat 6 Geo. I. c. 21. 
§53. 

^ 8 Dumf. & East, 187. 

2 Wile. 4|7. 

* 6 Dumf. & East, 182. 
k 2 Taunt. 161. 

1 1 Chit. Rep, 611. 

GUb. C. P. 25, &c. 

” 5 Co. 92. a. Gilb. C. P. 29. 9 East, 
335. 840. 

" Gilb. C. P. 27. Fitzpatrick v. Kdly, M. 
22 Geo. III. K. B. cited in 3 Durnf. & East, 



When made. 


On Sunday. 


Where made. 


OF THB T111JK> rJiAIUlf, AMO 

The arrest may be made at any HrUe (except on a Sunday,) before> or 
on the day of the return of the 'wHt i and at any place within the ooiinty> 
excejpt where the defendant is privileged. But it cannot be mad^ between 
the day of the return and quarlo die post, by original*. ^iid> Iq^the sta- 
tute 2^ Car. II. c. 7* § ** no person or personh« upon the Lar^s day, 

shall serve or execute, or cause to be served or executed, any writ, pro- 
cess, warrant, order, judgment, or '^ocree, except in cas^ of treason, 
felony, or breach of the peace: but ihoseririce of every'*euch writ, &c. 
8hall.be void, to all intents and purposes^; and the per^^ or persons 
so serving or executing the same, shaD as liable to the suit of the 
party grieved, and to answer damages to him for doing thereof, as if he 
or they had done the same, without any writ, &c/* 

In construing this statute, it has been holden, that an arrest cannot be 
made on a Sunday, upon a capias uilagatum^; or for non-payment of a 
penalty upon conviction And the statute extends not only to process 
properly so called, but also to all notices on which rules arc made : and 
hence it has been holden, that service of notice of pica filed on a Sunday 
is void, by construction of the statute ^ Where A. was arrested at the 
suit of B. and discharged, the sheriff not knowing that there was also a 
detainer in his office at the suit of C. and on the Sunday following he 
was arrested at C.’s suit, the court discharged him out of custody con- 
sidering the arrest on the Sunday, as an original taking, or os a retaking 
after a voluntary escape ^ ; and in either case it was prohibited by the 
statute. But after a negligent escape, the defendant may be retaken on a 
Sunday ; and tliat either by the officer upon fresh pursuit, or by virtue of 
an escape warrant ^ ; for this is not an original taking, but the party is 
still ill custody upon the old commitment. Also it is holden, that bail 
may take their principal on a Sunday, in order to surrender him ^ ; for 
this is not by virtue of any process at all. And it should seem that pro- 
cess of contempt, being of a criminal nature, may be served upon that 
day K But a rule nisi for an attachment, for non-payment of money pur- 
suant to the master's allocatur, cannot be so served K 

The arrest must be made in the county into which the process issues : 
Therefore, an arrest in the city of London, on a bill of Middlesex, is irre- 
gular, even though it took place on the verge of the county of Middlesex, 


*740. and see 5 Durnf. & East, 687. 0 East, 
S41, 2. 7 Taunt. 311. 1 Chit. Rep. 375. in 
notis. 3 Bam. Sc Aid. 502. 

” 1 Sid. 229. 2 Esp. Rep. M5. 

*•, 1 Salk. 78. The service of process on 
a Sunday^ being absolutely void by the sta- 
tute^ cannot be made good by any subse- 
quent waiver of the defendant, as bis not 
objecting until after a rule to plead given. 
3 East, 155. 8 East, 547. (5). 

* Barnes, 319. 

* 1 Purnf. & East, 265. 


* 8 East, 547. And see 5 Barn. & Cres. 
406. 8 Dowl. & Ryl. 204. S. C. 4 Bing. 
84. as to the validity of contracts entered into 
on Sunday, 

^ 5 Durnf. & East, 25. 

* Barpes, 373. 

» 2 Ld. Raym. 1028. 2 Salk. 626. 6 Motl. 
95. S. C. 

* 6 Mod. 231. 1 Aik. 239. but see 2 Bloc. 
Rep. 1273. 

* IS Mod. 348. 1 Atk. 55. WiUcs, 459. 

> 8 Dumf. & East, 86^ 
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if there be no dispute as to the boundaries ^ ^^Aild it is a rale, that no 
man can be arrested in his own house, jprofided the outer door be riiut ^ ; 
or in the king's presence « ; or within the verge of his royal palace^ (ex- 
cept by aa^ order of the board of green doth, ^ unless the process issue 
out of the palace court or in any place wh& the king* s justices are 
actually sitting.^. So it has been.decided, that proem Oaonot be lawfully 
executed in Kensington palace, n^oh is privileged for this purpose as a 
royal residences.* And an arre^ witiiin the tower of Xonifon, would it 
seems be bad, without leave obtained from the governor^. But an arrest, 
within the verge of the king's palace, has been holden, in the Common 
Pleas, to be no ground for discharging the defendant out of custody*. 

The privilege of the parties to a suit, and their witnesses, of which wc 

have before spoken may also in some measure be considered as of a local 

nature : And of the same kind is that of clergymen, v^ho, by several an- Of clergymen. 

cient statutes*, are privileged from arrest, in going to and returning from 

church, or performing divine service ; but not if they stay in church. With 

a fraudulent design of eluding the process of the law. And it is said, that 

the party grieved may have an action upon these statutes 

In making the arrest, the sheriff or his officer, it has been said, must In wlmt mannei^ 
actually seize or touch the defendant’s body " : but this does not seem to 
be absolutely necessary ; for if a bailiff come into a room, and tell the de- 
fendant he arrests him, and lock the door, that is held to be nn arrest ; for 
he is in custody of the officer And it is not necessary that the officer 
who has the authority, sliould be the hand that arrests, nor in the presence 
of the person arrested, nor actually in sight, nor is any exact distance pre- 
scribed : it is sufficient if he be near, and acting in the arrest p. If the Detniner, untier 
defendant be wrongfully taken, without process % or after it is return- 
able &c. he cannot be lawfully detained in custody under subsequent 
process, at the suit of the same plaintiff, though regularly issued : But 


* 3 Barn. & Aid. 406. 

5 Co. 91. but see Cowp. 1. 2 Moore^ 
207. 8 Taunt. 250. S. C. 

^ S Blac. Com. 289. 

^ Stat. 28 Hen. VIII. c. 12. 8 Inst. 141. 
2 Ld. Haym. 978. 3 Salk. 91. 284. 6 Mod. 
73. Holt, 590. S. C. 

* 8 Durnf. & East, 735. 

f 8 Inst. 140, 41. 2 Mod. 181. but see 1 
Lev. 106. 

B 10 East, 578. 1 Campb. 475. 

^ 2 Chit. Rep. 48. 51. 

* 7 Taunt. 311. and see 1 Chit. Rep. 375. 
in notis, 3 Barn. & Aid. 502. 

^ ^nte, 195, &c. 

1 50 Edw. III. Q. 5. 1 R. II. c. 15. and 
see 1 Mar. sess. 2. c. 3. 

12 Co. 100. In 5 Bac. Abr. 565. it is 
said, that the arrest of a clergyman under 


civir process, either in going to church, to 
perform divine service, or in returning from 
thence, on any day, is a false imprisonment. 
But from several later decisions it may be 
collected, that if any action would lie, which 
is doubtful, it should be an action on the case, 
and not an action of tres/ws, against the sbo- 
rifT or his oflicers. 3 WilS. 341. 2 Blac. Rep. 
1087. 1190. Doug. 671. 

^ 1 Salk. 79. and see 1 Ry. & Mo. 26. 1 
Car. & P. 158. S. C. 

" Cas. temp, Hardw. 301. and see 2 New 
Rep. C. P.211, 12. 

^ Cowp. 65. 

^ 2 Anstr. 461. and see 1 New Rep. C. P. 
135. 11 Price, 156. 345. 

' 2 H. Blac. 20. and see 3 East, 89. 1 
Rose, 261, 2. 
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third persons^ who find a defendant in custody, have a right to consider 
him 08 being lawfully in the custody in wi^ich ho is found, and to pro- 
ceed against him accordingly ; for otherwise a person under an illegal arrest, 
at the suit of one party, would be completely protected, during his impri- 
sonment, from all other process which would be productive of great in- 
convenience and suspension of justice 


‘ 2 Barn. A Aid. 748. 1 CbiU Rep. 579. S. C. and see id. 579, 80, 81. in notis. 
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CHAP. XI. 


Of the Bail Bond ; mul Puty <f Sheriffs, S^e. on the 

Arrest. 


W HEN the defendant is arrested, he is cither let out of custody, upon 
giving bail to the sheriff^ or an attorney's undertaking fbr his appearance ; 
or depositing in the sheriff's hands^ the sum indorsed on the writ^ with ten 
pounds in addition to answer costs^ &c. ; or he remains in custody^ or es- 
capes^ or is rescued^ &c. 

Bail in personal actions came in with the ciipias^: and it is cither to Boil to sheriff, 
the sheriff^ for the appearance of the defendant at t^e return of the writ^ 
or to abide the event bf the suit : The former is called bail to the sheriff, 
or bail below; the latter bail to the actum, or, when special^ bail above. 

Before the statute 23 Hen. VI. c. 9. the sheriff was not obliged to bail a Before stai. 23 
defendant j arrested upon mesne process, unless he sued out a writ of //intw- ' ^* *^* *^* 
prize; though he might have taken bail of his own accord \ This arbi- 
trary power produced great extortion and oppression of the subject : to 
remedy which, it was enacted by tho above statute, that sheriffs, &c. By that statute, 
shall let out of prison all manner of persons arrested, or being in their 
custody, by force of any writ, bill or warrant, in any action personal, or 
by cause of indictment of trespass, upon reasonable sureties of sufficient 
jicrsons, having sufficient within the counties where such persons be so 
** let to bail or mainprize, to keep their days in such place as the said 
writs, bills or warrants shall require ; persons being in their ward by 
condemnation, execution, capias utlagalum or cxcommunicatum, surety 
of the peace, or by special commandment of any justice, and vaga- 
bonds refusing to serve according to the statute of labourers, only ex- 
" cepted." 

^And that no sheriffs, &c. shall take, or cause to be taken, any oblijga- 
tion, for any cause aforesaid, or by colour of their office, but only to 
themselves, of any person, nor by any person, which shall be in their 
ward by course of law, but by the name of their office ; and upon con- 
dition written, that the prisoners shall appear a;t the day and place con- 
tained in the writ, bill or warrant. And if any sheriffs, &c. take 
any obligation in other form, by colour of their office, it shall be void." 

* Gilb. C. P. 33. And for the origini pro- F. N. B. 251. Plowd. 67. Dalt. Sher. 66. 
gressp and general nature of the law of bail, and see I Vent. 55. 85. 2 Wms. Saund. 5 
see Petersd. Part I. Chap. I. Ed. 60,61.g. 1 H. Blac.233. 16 East, 321. 

Gilb. C. P. 20, 21. 4 Bdc. Abr. 461. 
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This is apubfic act, ofwhidithe courts ^irilljudlcialiy take notice, ^th- 
QUt its being specially j>leaded*. And «i>haiEii two branches; firsts as to 
the persons to be let to baij; and> secondly^ as to thoform of the secuifty ^ 
On indictment. Upon the first branch of the statilte^ it hi^ been des&nnined; |]hat the she- 
riff has no authority to take a bon4 for the appearance of persons arrested 
by him> under process issuing upon an indictment at the quarter sessions^ 
for a misdemeanour but can only take a recognizance for their appear- 
Attachment. ance ^: And it has been doubt^ whether the sheriff can tidee bail on an 
attachment for a contempt^ issuing out of a court of law^. But it is 
holden^ that bail may be taken on attachment out of Chancery^ on mesne 
process though not after a decree ^ The practice upon dipane process 
is^ for the ^criff to tak^ a bond in the penalty of 40/. for the defendant 
to appear and answer ^ ; and an action may be brought on the bond> in 
the name of the sheriff^. But though the sheriff may^ yet he is not com- 
pcHable to take bail, on an attachment out of Chancery ; it having been 
determined, that an action will not lie against him for refusing to take 
it ^ : and fherefore, if he will not take bail, the defendant must remain in 


* 8 Durnf. & East, 569. 15 East, 383. 

** For the determinations on both these 
branches of the statute, see 2 Wms. Saund. 
5 Ed. 59. (3), &c. , 

^ 4 Durnf. & East, 505. 2 H. Bhc. 416. 

^ In an anonymous case, reported in 1 Str. 
479. tlie Chief Justice, on a mofion for an 
attachment, declared, that all the judges on 
consideration had resolved,r' that the sherifi* 
could not take bail on an attachment, but a 
Judge at Ilia chamber might. And accord- 
ingly, in a late case of Phelps v. Barrett^ 4 
Pricey 83. it ^vas determined by the court of 
Exchequer, that the sheriff cannot let out of 
custody on bail, a defendant taken under an 
attachment, issuing out of courts of law, for 
non-payment of costs ; such process l^ing in 
nature of, and in eilect an execution : and see 
Com. llcp. 864. Barnes, 64. Per Ld. jVfans« 
Jidd^ M. 83 Geo. III. K. B. accord, but see 
1 Ld. Raym. 788. 2 Salk. 608. S. C. contra. 
Tlie case of Morris v. Hayward however, 6 
Taunt 569. 2 Marsh. 880, S. C. is an au- 
thority to shew, that altliough the sheriff is 
not bound to take bail upon an attachment, 
yet if he do, he may recover upon the bail 
bond ; and sec the case of Bex v. Davoest 1 Ld. 
Raym. 788. 8 Salk. 608. S. C. accord. That 
indeed was the case of an attachment out of 
Chancery, to enforce an appearance; but pro- 
cess issuing out of courts of law and equity is 
said to stand on the same foundation: though 
it is observable, that process out of Chancery 
is not within the statute S3 Hen. VI. c. 9. 


os appears by tliat case^ wad Sludd v. Actont 
1 II. Blac. 474. The case of Mmrris v. Hay- 
ward was decided upon great consideration, 
and is at variance with the subsequent case of 
Phelps V. Barrett i the foundation of which 
was, tliat an attachment is a process in nature 
of an execution. Per Bayley^ J. in the case 
of Lerm v. Moriandy 2 Barn. & Aid. 63. 
And as it was determined, in the latter case, 
that an attachment issuing out of the court of 
King’s Bench, for non-payment of money, is 
in nature of mesne process, the principle on 
W'hich the case of Phdps v. Bandit was de- 
cided, cannot it seems be supported. In the 
case of Rex y.Aylettf T. 25 Geo. HI. K. IL 
a distinction was taken by the counsel in ar- 
gument, which seems to be reasonable, between 
an attachment for non-pa^nnent of money, 
and for not delivering papers, or other cause; 
and it was said, that on the former, the shcrifl* 
might take bail, but the latter was bailable 
only before a judge. ^ 

* Sty, Rep. 812.284. 2 Vent 287. Com. 
Rep. 864. Barnes, 64. 2 Blac. Rep. 955. 6 
Taunt. 569. 2 Marsh. 880. S. C. but see 3 
Leon. 808. contra. 

f Gilb. Rep. 84. Free. Chan. 331. S. C. 

* 1 £q. Cas. Abr. 351. 4 Bac. Abr. tit. 
Sheriff; O. 4 V. 463. 

Taunt 569. 2 Marsh. 880. S. C. and 
see Ihrice^ 884. 

* I H. Blac. 468. 6 Taunt. 571, &c. 2 
lilarsh. 883. 886. S. C. 



OF THB BAIL BOWlltr 

custody^ fold can only be relieved by apjdying to the chanoc^^ or a judge . 
of the court out of which tl|e piH^css iwued *• If t^e slieriff take bail, it 
seeips from the case of the King v. Dawes^, th^ he may be amerced^ if the 
party do noraj^peai and anstrar ; but in a sub^quenl caseS a messenger 
M-as sent^ upon t^ sheriff return ofj^^i corpusy to bring him in; which 
seems to be now the practice in Chancery, instead of making an order on 
the sheriff to bring in the body< So, in the EKchcqfu^; if the condition 
of the bond bo broken, the course is said^be, to get an order, on the re- 
turn by the sheriff of cepi corpus, for a messenger to bring in the defend- 
ant \ But wheie a defendant had been arrested on an attachment for 
contempt, in not appearing to a subpoena ad respondendum, the court 
would not grant a motion for the messenger to bring up the body, after 
the defendant had given a bail bond to the sheriff, although the penalty 
was inadequate 

When the defendant is arrested, and in actual custody, it is the duty of 
the sheriff to take bail, if required : and therefore if a bail bond be ten- 
dered, with sufficient sureties, and the sheriff refuse to accept it, and li- 
berate the defendant, he is liable to a special action on the case But in 
order to maintain such an action, it must appear that the parties who were 
offered as bail, had sufficient within the county where the arrest was made 
A bond however, mth^^ye sureties, lAree of whom are res^KJCtively worth 
more than the penalty of the bond, is sufficient, though the other iwo are 
worth less than the penalty^* The clause which requires reasonable 
sureties was introduced for the benefit of the sheriff; and therefore, though 
he may insist upon t?po sureties, yet he may take a bond with one only 
And for the same reason, the plaintiff cannot maintain an action against 
him, for taking sureties^ that arc insufficient, or do not inhabit within his 
county*^. And though the words of the statute seem to be confined to 
persons arrested and in actual custody, yet it has been holden, that the 
arrest need not be stated in an action upon the bail bond^ ; and if stated, 
it is not traversable : for it would be of mischievous consequence, if a 
bail bond, taken civilly, without exposing the party by an arrest, were not 
as effectual as if he had been actually arrested. 


• 1 Str. 479. 

^ 2 Salk. 608. 1 Ld. Raym. 722. S. C. 

^ Free. Chan. SSI. 

♦3 Price, 22S. 

• 6 Price, S2. 

f Gilb. a P. 20. Cro. Car. 196. W. Jon. 
226. S. C. 1 Sid. 22. 2 Mod. SI. 84. 180. 
2 Vent 96. 6 Durnf. & East, S66. and see 
2 Wms. Saund. 5 Ed. 61. b,c, (6.) 

■ 15 East. S20. 

6 Maule & 3el 228. 

' 10 Co. 100. b. Cro. Elis. 624. 808. 852. 
862. 9 Moore, 422. 2 Bing.227. S. C. So, 
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OF TEE BAIL BOKO.' 

The seocmd branch of the statute requires a security by bond or obliga-* 
tion*: and therefore, an agreement in wiiting^ made by a third peMn: 
with a sheriff’s officer, to put in good bail for the defendant at the return: 
of the writ, or surrender bis body to the officer, or pay the debt suid costs ^ ; 
or an attorney’s undertaking to the officer, for the appearance of the de- 
fendant or to give a bail bond to the sheriff in due time ^ has been holden 
to be void, by the statute 23 Hen. VI. c. 9. ; and an action will not lie 
upon such agreement or undertaking*^. In these cases, if bail above be 
not duly put in, the sheriff is liable to an action for an escape ; and the 
court will not ndievc him, by permitting him afterwards to put in and: 
justify bail'; nor, after the plaintiff has recovered against the sheriff for 
the escape, will the court proceed summarily against the attorney, to make 
him pay the debt and costs, for his breach of faith s. It is also settled, 
that the sheriff or his officer cannot maintain an action against the de- 
fendant for money paid, when he has discharged him out of custody on 
mesne process, without taking a bail bond, and has in consequence of his 
non-appearance, been obliged to pay the debts and costs \ 

The bail bond is usually taken in a penalty, being double the amount 
of the sum sworn to and indorsed on the writ, notwithstanding the sta-- 
tute 12 Geo. I. c. 29. which directs the sheriff to take bail for that sum,- 
and no more and the sheriff’s bail arc liable thereon to the full extent 
of the debt and costs, not exceeding the penalty of the bond K Respect- 
ing the form of the bond, there arc three things to be observed ; first, that 
it be made to the sheriff himself ; secondly, that it be made to him, by his 
name of office ; and thirdly, that it be conditioned for the defendant’s ap- 
pearance at the return of the writ, and for that only ^ Therefore, if. the 
bond be not made to the sheriff"*, or be not made to hiip by his name of 
office or if it be single, without any condition at all or with an im- 
possible condition ", or the condition be not for the defendant’s appearance "*, 
or be for that and something else "*, it is void by the statute. So it is void, 
if executed before the condition, is filled up**. And in an action on a bail 
bond, the return of the writ, on \vhich the defendant in the original ac- 
tion was arrested, must be stated with certainty p. If the objection to 
the boil bond appear on the face of the declaration, or upon qycr, the de- 
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fendant may demur ; but otherwise he should plead it ; and when^ by 
pleading or otherwise, it appears in any part of the r&ord, he may move 
in arrest of judgment •- 

If the bond be substantially good, it cannot be avoided for any trifling Variance of, 
informality, or variance of the condition from the writ, in the description 
of the plea, or of the time or place of appearance. Tims, where the writ 
was to answer the plaintiff iu a pica of debt for three hundred and tivcnt^ 
pounds, or in a pica of trespass with an ac eliam, and the condition was to 
answer the plaintiff in a plea of debt or trespass gcncratfy, or without 
mentioning the plea at all, the variances were holdcn to be immaterial ; 
for the statute only requires a bond conditioned for the dcfi^dant's ap- 
pearance, and the description of the plea is merely surplusage. And ac- 
cordingly, where the sheriff, upon ah original writ in a plea of trespass on 
the case on promises, took a bail bond conditioned for the defendant's ap- 
jKjarance, to answer the plaintiff in a plea of trespass, the court hold it to 
be valid®. So, where the writ, in trespass, was to appear before the hrd 
the king at Westminster, and the condition was to appear before the jus^ 
liccs of' the Kings Bench at Westminster the bond was holdcn good. 

And where the writ, by original, was returnable before the lord the king, 
wheresoever he shall then be in England, and the condition was without 
the words wheresoever, &c. the court gave judgment for tlie plaintiff, in 
an action upon the bond ; saying, they would understand, that by appear- 
ing before the king was meant, before the king in his court, and not before 
the king in person So, where the condition of the bond, in an action 
by original, was to appear before the king at JVcslminsler, it was deemed 
sufheient And where a declaration on a bail bond, in setting out the 
condition, stated that if the defendant should appear, &c. to answer the 
plaintiff, according to the custom of his majesty's court of Common 
Bench here,” thc^obligation should be void ; and on the production of the 
bond, the latter words were omitted ; the court of‘ Common Pleas held, 
that this was no variance, as it was only necessary to set out the condition 
according to its legal effect It has also been lioldcn, that the statute 
for preventing frivolous and vexatious arrests ^ is merely directory to the 
sheriff; and does not avoid the bail bond, where there is no affidavit of 
the cause of action or the sum sworn to is not indorsed on the writ * ** , or 
even where the bond is taken in a penalty, being more than double the 
amount of the sum sworn to K But an allegation, that an action was de« 
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in Us miycsty's court of the Bench at Westfntnster, is not sus- 
tained by proof of a plurks bill of Middlesex y for by Buch allegation the 
CbnimdH Bench must be intended*. So, where a capias ad respondendum 
was made returnable before his majesty* s justices cf the Bench at West^ 
ininster, by virtue of which the sheriff issued his mandate to the bailiff of 
a liberty, commanding him to take the defendant, so that the sheriff might 
have his body before his said majesty at Westminster ; and the bailiff took 
ii bail bond, conditioned for the defendant’s appearance before his said 
majesty at Westminster ; the court of Common Pleas held, that the va- 
riaiice between the bail bond and the wrk was fatal, and therefore that 
the bond was void, by the statute 23 Hen. VI. c. 9 \ And in an action 
on a bail bond, where the condition set out on the record was, to an- 
swer the plaintiff in a plea of trespass, and also to a bill to be exhibited 
against the defendant for GQL upon protnises,** and the bond, when pro- 
duced, did not contain the words upon promises”, the variance was 
holdeii to be fatal 

Tlie defendant having given a bail bond, could not formerly have dis- 
charged his bail to the sheriff, hy surrendmng himself before the return 
of the writ ; for it was considered as a settled point, that nothing could 
be a performance of the condition of the bail bond, but putting in and 
])crfccting bail above But it has since been determined, that if the de- 
fendant surrender himself to the sheriff, before or on the return-day of 
the writ, the bail bond may be given up to be cancelled ; after which, 
the plaintiff cannot take an assignment of it * ; nor can he rule the sheriff, 
or maintain an action against him, for not assigning it And where the 
defendant surrendered to the gaoler at the county gaol, in discharge of his 
bail to the ^eriff, before hvelve o’clock on the first day of term, being the 
return day of the writ, and the under-shcriff, who lived at a distance, 
signified his assent to the surrender by return of post the next day, it was 
held sufiicient to discharge the bail bond, of which the plaintiff had taken 
an assignment afterwards, with notice of such suiTender But it is op- 
tional in the sheriff, whether he will accept the surrender of the party, 
in discharge of the bail bond : and therefore, where notice of such sur- 
render was given to the sheriff, and to the gaoler in whose eusfody the 
party then was, at the suit of another, after which the gaoler let the 
party out of custody, the court held that the gaoler was not liable upon 
his bond of indemnity to the sheriff, as for an escape in the former suit ; 
for the party was not legally in the custody of the sheriff or his gaoler, 
merely by virtue of such surrender^. And it seems, that rendering the 
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defendant to the King's Bench prison^ befoi^ the return of the writ^ will 
not discharge his bail to the sheriff*.^ 

The provisions of the statute of Hen. VI. are not applicable to se- Attorney*! un- 
curitics taken by, or for the benefit of the plaintiff** : “And hence, an at- 
torney's undertaking to appear for the defendant is binding, if given to 
the plaintiff in the cause, though it be liiit!' exactly in the forlh prescribed. 

And an undertaking, by a third person, to sign a bail bond for the de- 
fendant, is not considered as an undertaking, within the statute of frauds S 
to answer for the debt, default, or miscarriage of another By an old 
rule of court ®, " a prisoner taken upon a capias shall not be discharged, 
till he hath given bond to appear ; unless the plaintiff or his attorney 
shall consent to take an appearance, without bail But it is now the 
common practice to take an attorney’s undertaking to the plaintiff, where 
S 2 >ccial bail is required ,* and the courts will enforce it by attachment 

It sometimes happens, that persons arrested upon mesne process may Depositing mo- 
not be able to find sufticicnt sureties for their appearance at the return of orTst^* 
the 'writ, and yet may be able to make a deposit of the money for which Geo. III. c. 
they are so arrested, together with a competent sum for costs : and there- 
fore, by the statute 43 Geo. III. c. 40. § 2. reciting that it is expedient 
that persons arrested should, upon making such dc])osit, be permitted to 
go at large until the return of the writ, without finding bail to the sheriff 
for their appearance at the return thereof ; it is enacted, that all per- 
sons who shall be arrested upon mesne process, within those parts of 
the united kingdom of Great Britain and Ireland, called England and 
Ireland, shall be allowed, in lieu of giving bail to the sheriff, to deposit 
in the hands of the sheriff, by delivering to him or to his under-sheriff, or 
other officers to be by him appointed for that purpose, the sum indorsed 
upon the writ, by virtue of the affidavit for holding to bail in thaft ac- 
tion, together with ten pounds in addition to such sum/ to answer the 
costs which may accrue or be incurred in such action, up to and at the 
time of the return of the writ, and also such further sum of money, if 
any, as shall have been paid for the king's fine upon any original writ ; 
and shall thereupon be discharged from such arrest, as to the action in 
which he, she, or they shall so deposit the sum indorsed on the writ." 

And that the sheriff shall, in every such case, at or before the re- 
** turn of the said writ, pay into the court in which such writ shall be 
returnable, the sum of money so deposited with him as aforesaid ; and 
thereupon, in case the defendant or defendants shall aftehrards duly 
** put ill and perfect bail in such action, according to the course and prac- 
" tice of such court, the sum of money so deposited and paid into court 


• Foster v. Hyde, M. 41 Geo. III. K. B. 
and see 1 Price, SG2. but see 9 Bos. & PuL 
232. 

^ Cro. Eliz. 190. 1 Sid. \92. 1 Lev. 98. 
S. C. 2 Mod. S05. 1 Durnf. & East, 481. 
4 East, 569. 2 Smith R. 58. 


* 29 Car. II. c. 3. § 4. 

1 Ry. & Mo. 846. 

* R. M. 1654. § 6. K. B. R. M. 1654. § 
9. C. P. 

U Durnf. A East, 422. 4 East, 569. 2 
Smith R. 58* 


q2 



OF THE DUTY OP SHEftlFFS, &C. 

as aforesaid shall^ by order of the courts upon motion to be made for 
that purpose, be repaid to such defendant or defendants *. But in case 
the defendant or defendants shall not duly put in and perfect bail in 
such action, tben and In such case the said sum of money so deposited 
and paid into court as aforesaid shall, by order of the court, upon a 
like motion to be made for that purpose, be paid out to the plaintiff or 
plaintiffs in siicli action, who shall be thereupon authorized to enter a 
common appearance, or file common bail for such defendant or dc- 
fendants, if the said plaintiff or plaintiffs shall so think fit ; such pay-i 
meut to the plaintiff or plaintiffs to be niad^ subject to such deductions, 
if any, from the sum of ten pounds deposited and paid to answer the 
costs as aforesaid, as upon the taxation of the plaintiff’s costs, as well 
" of tile suit as of liis application to the court in that behalf, may be 
** found reasonable^” 

Construction of In the construction of the aliove act of parliament, (which has been 
clasM decUled*"** Sometimes, though erroneously, called Lord Kllcnhoro\tgh*s act **,) it has 
thereon. been holdcn, that where money is paid to the sheriff upon an arrest, it 

shall be presumed to have liccii paid as a deposit in lieu of bail, unless a 
discharge or some acknowledgment in writing be given to the defendant 
for the debt and costs ^ This act was made in ease of defendants, and 
not for the benefit of plaintiffs : And therefore, where the defendant jmts 
in bail above, who, on being excepted to, render liim, instead of justifying, 
the plaintiff is not entitled to receive the money out of court ; but the 
defendant, if he made the deposit, may in such case receive it back ** ; or 
if the deposit was made by any other person than the defendant, the 
court will, upon bail above being put in and perfected, or the defendant 
surrendered, order it to be repaid to the bail, or other person by whom it 
was uctiially deposited, and not to the defendant ^ The above act docs 
not controul the discretion of the court, with respect to the time for putting 
in boil : therefore, where money is paid into court in lieu of bail, which is 
not put in and perfected in due time, the court, on an aflidavit of merits, 
will grant further time to the defendant And where the plaintiff had 
made application for the money to be paid out of court to him, and that 
rule ^vas discliarged on shewing cause, and it appeared, on fully discussing 
the merits of the case, that the defendant wtis entitled to the money, the 
court of Common Picas granted a rule, absolute in the first instance, for 
the money to be paid over to him If a defendant, being arrested by a 
wrong name, pay the amount of the sum sworn to, and 10/. for costs to 
the sheriff^ without prejudice, the plaintiff will not be permitted to take 
it out of court, on the defendant’s omitting to perfect bail ** : And neither 
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the aheriif^ nor officer of the courtj is entitled to poundage^ on the money 
being taken out of court * ** . ^ 

When bail above is not put in and perfected in due time, the plaintiff 
is entitled, by the express words of the statute, to haye the money paid 
liini, by order of tlie court, uppn motion made for that purpose And, 
ill the King’s Bench, where a defendant,, cannot be found, so as to serve 
him personally with a rule for taking out the money deposited in the 
hands of the sheriff, the court will allow the service to be good, by leaving 
a copy of the rule at the defendant’s last place of abode, and sticking it 
up in the office *=. In the Common Pleas, where the defendant, on being 
arrested, paid the debt and ten pounds in addition for costs, which sum 
was more than sufficient to cover them, and informed the plaintiff’s attor- 
ney, that he should reclaim only the surplus which might remain after 
payment of debt and costs, and the jdaiiitilF’s attorney, on tlie sheriff’s 
omitting after request to remit the money, proceeded in the action ; the 
court held, that the defendant was not liable to pay the costs so incurred 
after the arrest The cases in which the plaintiif may think fit to enter 
a common appearance, or 61c common bail for the defendant, are where he 
claims and means to proceed for more than the sum indorsed on the writ : 
but in these cases, there is no jirovision made by the act, with regard to 
costs, if he should not eventually recover more than that sum ; nor for his 
refunding any part of it, if he sliould recover less. In an action for a 
malicious arrest, an allegation that the plaintiff gave bail to the sheriff for 
his appearance at the return of the writ, is not su])ported by evidence 
that he paid the debt and 10/. for costs into the hands of tlie sheriff ; but 
he may still maintain the action, although he cannot recover for the con- 
sequential damages 

If the defendant, upon being arrested, remain in custody, he is qither 
conhned in a private house, or carried to the county gaol. And where a 
person was arrested, by virtue of a warrant directed to a sheriff's officer, 
but on account of illness was permitted to remain a few days in his own 
house, in the custody of the officer’s follower, who was not named in the 
warrant, but who kept the key of the house in his possession, and was 
then removed to gaol, where he continued for the remainder of two months, 
the court of Common Pleas held, tliat this was a legal imprisonment, so 
as to constitute an act of bankruptcy For preventing the oppression 
of inferior officers, in the execution of process for debt, it is enacted by 
the statute 32 Geo. II. c. 23 R. commonly called the Lords* Act, that no 
sheriff, under-sheriff, bailiff, serjeant at mace, or other officer or minister, 
shall convey or carry, or cause to be conveyed or carried, any person or 
persons by him or them arrested, or being in his or their custody, by 
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OF THE DUTY OF SHERIFFS^ &C. 

virtue w tolovtr of any action^ writ, Qrocess, or attachment, to any ta« 
" vem, alehouse, or other public victualling or drinking house, or to the 
private house of any such officer or minister, or of any tenant or re* 
lation of his, without the free and voluntary consent of the person or 
persons so arrested or in custody^ ; nor charge any such person or per- 
sons with any sum of uioney^, for any wine^ beer^ ale^ victuals^ tobacco^ 
or any other liquor or things whatsoever, save what he, she, or they 
shall call for, of his, her, or their own free accord ; nor shall cause or 
procure him, her, or them, to call or pay for any sudi liquor or things, 
except what hei she, dr they shall particularly and freely ask for ; nor 
" shall demand, take, or receive, or cause to be demanded, taken, or re* 
ceived, directly or indirectly, any other or greater sum or sums of mo- 
** ney, than is or shall be by law allowed to be taken or demanded for 
any arrest or taking, or for detaining, or waiting till the person or per* 
sons so arrested or in custody shall have given an appearance or bail, as 
" the case shall require, or agreed wth the person or persons at whose 
** suit or prosecution he, she, or they shall be taken or arrested, or until 
he, she, or they shall be sent to the proper gaol belonging to the county, 
riding, division, city, town, or place, where such arrest or taking shall 
be ; nor shall exact or take any reward, gratuity or money, for keeping 
** tho person or persons so arrested or in custody, out of gaol or prison.*' 
And that no sheriff, &c. shall carry any such person to any gaol or 
prison, within four and twentif hours from the time of such arrest, un* 
less such person or persons so arrested shall refuse to be carried to some 
safe and convenient dwelling house, of his, her, or their own nomina* 
tion or appointment, within a city, borough, corporation, or market 
town, in case such person or persons shall be there arrested, or within 
three miles from the place where such arrest shall be made, if tho same 
shall be made out of any city, borough, corporation, or market town, so 
** as such dwelling house be not the house of the person arrested, and be 
within the county, riding, division, or liberty in which the person under 
arrest was arrested ; and then and in any such case, it shall be lawful to 
and for any such sheriff, or other officer or minister, to convey or carry 
'' the person or persons so arrested, and refusing to be carried to such safe 
and convenient dwelling house as aforesaid, to such gaol or prison as he, 
" she, or they may be sent to, by virtue of the action, writ or process 
against him, her, or them : And that no sheriff, &c. shall take or re- 
** ceive any other or greater sum or sums, for one or more night's lodging, 
** or for a day's diet, or other expenses of any person or persons under ar- 
rest, on any writ, action, attachment or process, other than what shall 
be allowed as reasonable in such cases, by some order or orders made by 
justices of the peace, in pursuance of the said act*." 

These provisions are confined to persons arrested on mesne process; the 
intent of them being, that such persons may have an opportunity of pro* 
curing bail, or of agreeing with the plaintiffs : and it has accordingly been 
determined, that a sheriff’s officer is not liable to the penalties of the sta* 
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tute^ for carrying a defendant tak^n in execution to prison^ within twenty 
fimr hours after the*^ arrest \ Neither is the ^criff liable to an action of 
escape^ for taking a prisoner in execution to a loqk-up house> and keeping 
him there fourteen days before the return of the writ K No time is 
limited by the above act/ ivithin which a defendant^ arrested on mesne 
process^ should be carried to the county gaol : And where^ to an action for 
an escape on mesne process, the sheriff pleaded, that the debtor 'was 
rescued out of his custody, as he was carrying him to Newgate, to which 
the plaintiff replied, that the debtor ought to have bc^ carried to pnsoii 
within a convenient time after the arrest, and that he was rescued, because 
the defendant neglected, &c. the court thought the replication bad, and 
gave judgment for the defendant But it seems to be the duty of the 
sheriff, if possible, to carry the defendant to the county gaol, by the re- 
turn of the writ on which he Avas arrested ** ; and that afterwards the she- 
riff keeps him at his peril, in case the creditor is delayed. Where the 
defendant, however, is arrested on the return day, he cannot be carried to 
the county gaol, till the expiration of twenty four hours after the arrest 
And where the sheriff, having arrested a defendant on mesne process, 
keeps him in his custody, after the return of the writ, and then carries 
him to ])rison, he is not liable to an action on the case, as for an escape, 
if the jury find that the plaintiff has not been delayed, or prejudiced in his 
suit 

For the further protection of persons arrested, against the oppression of Duty of gaolers, 
inferior ofKcers, and the exaction of gaolers, to whose custody they may be 
committed, it is by the same statute 6 enacted, that every sheriff, under- 
“ sheriff, bailiff of any liberty, gaoler and keeper of any prison or gaol, 

“ and other person and persons, by ^vhom, or to whose custody or keep- 
ing, any one shall be arrested, taken, committed, or charged in exccu- 
tion, by virtue of any writ, process, action, or attachment, shall at all 
“ times iKjrmit and suffer every such person and persons, during his, her, 
and their respective continuance under arrest or in custody, or in «;xe- 
cution, for any debt, damages, costs, or contempt, at his, her, and their 
free will and pleasure, to send for, and have brought to him, her, or 
them, at seasonable times in the day time, any beer, ale, victuals, or 
other necessary food, from what place he, she, or they shall think fit, or 
can have the same ; and also to have and use such bedding, linen, or 
other necessary things, as he, she, or they shall have occasion for, and 
think fit, or shall be supplied with, during his, her, or their continuance 
under any such arrest or commitment, without purloining or detaining 
the same, or any part thereof, or enforcing or requiring him, her, or 
them to pay for the having or using thereof, or putting any manner of 
restraint or difficulty up<m him, her, or them, in the using thereof, or re- 

■ 4 Durnf. & East, 555. ‘ 5 Durnf. & East, 40. 

^ 4 Taunt. 60B. ^ Id, S7. but see 9 Moore^ 584. 2 jUing. 

1 Lutw. 1S8. 317. S. C. 

•* Per BuUevt J. 5 Durnf. & East, 4l. and ® § 4. 
sec 2 Bing. 817. 
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btiiig'tlieretb; and.jio such prisoner or prison^s shall pay any thing in 
respect thereof^ to any such sheriff, &c.^ And thaf no gaoler or keeper 
** of any gaol or prison, or other person thereto belonging, shall demand^ 
take, or receive, directly or indirectly, of any prisoner, or prisoners for 
debt, damages, costs, or contempt, any other or greater fee or fees what- 
" soever, for his, her, or their commitment,* Or coming into gaol, chamber 
rent there, release or discharge, than what shall be mentioned or allow- 
cd in the list or table of fees, settled, inrollcd and registered, according 
to the directions of the said act 
Punishment, for And for the more speedy punishing gaolers, bailiffs, and others em- 

extortion, &c. j Jn the execution of process, for extortiotij or oth^ abuses in their 

respective offices and places, it is furtlier enafted, that “ upon the petition 
in /erm* time, of any prisoner or person being, or having been under ar- 
" rest or in custody, complaining of any exaction or extortion by any 
gaoler, bailiff, or other officer or person, in or employed in the keeping 
“ or taking care of any gaol or prison, or other place, where afty such pri- 
soncr or person under, or having been made under arrest or in custody, by 
“ any process or action, is or shall have been carried, or in respect of the 
arresting or apprehending any person or persons, by virtue of any pro- 
" cess, action, or warrant, or of any other abuse whatsoever, committed or 
'' done in their respective offices or places, unto any of his majesty’s 
courts of record at Wcfibninslcry from whence the process issued, by 
'' which any person ^vho shall so petition was arrested, or under whose 
power or jurisdiction any such gaol, prison, or place is ; or, in vacation 
** time, to any judge of any such courts at Westminster, from whence any 
such process so issued i or to the judges of assize, &c. ; every such 
“ court, judges of assize, &c. are by the said act authorized and required 
“ to hear and determine the same, in a summary way, and to make such 
“ order thereupon, for redressing the abuses which shall by any such petition 
be complained of, and for punisliiiig such officer or person comjdaincd 
against, and for making reparation to the party or parties injured, as they 
shall think just, together with the costs of every such complaint : and all 
“ orders and detenninations which shall be thereupon made, by any of the 
said courts, iScc. sliall have the same effect, force and virtue, as other or- 
ders of the same courts, ^tc. ; and obedience thereto may be enforced in 
like manner, by attachment or otherwise And that every sheriff, un- 
“ dor-slieriff, bailiff of any liberty, bailiff, serjeant at mace, gaoler, and other 
officer and jicrsoii as aforesaid, who shall in anywise offend against the 
said act, shall, for every such offence, (over and above such other penal- 
ties or punishments ns he may be liable unto,) forfeit and pay to the 
party thereby aggrieved, the sum oi pounds, to be recovered,, with 
treble costs of suit, by action of debt, bill, plaint, or information, in any 
of his majesty’s courts of record at Westminster 

^ * § IS. latter act, the judges of the courts of Great 

^ § 1 i. Sessions in tTales are authorized to remove 

** And see stat. 3 Geo. I. c. J5. § any ofTioer of the said courts, (not nominated 

13. and 5 Geo. IV. c. 106. § 16. by which and apjiointed by the crown,) or his deputy. 
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Atiiomiiuni lav, a sheriff has no right to take fees for the execution of Fees to sherilt 
prooess*: And, by the statute 23 Hon. VI. c. 9. he is only entitled to the 
fee oifour pcnce^ for issuing Jiis ^warrant on mesne process, t6 arrest the 
defendant ^ ; although, when the plaintiff has paid the sum of' one guinea 
to the bailiff for an arrest, he has been -allowed it the master or protho- 
notary, in the taxation of costs ^ And where a sheriff’s ofheer, who had 
arrested a defendant, demanded and received from him, a larger sum 
than he was liable to pay as a caption fee, and for the expense of a bail 
bond, &c. the court of Exchequer, on motion, ordered it to be referred to 
the master, to ascertain what the officer was entitled to on that account, 
and ordered hini to restore the surplus to the defendant, and to pay the 
costs of the application Btit if, by abuse of the process of one of the 
courts at Westminster, a sheriff's officer extort a promissory note from a 
suitor, and then declare upon that note, in another of the courts at WesU 
minster, the latter court cannot interfere summarily to punish the officer, 
under the statute 32 Geo. II. c. 28. § 12^. And in order to recover a 
penalty on this statute, against a sheriff’s officer, for taking a larger 
fee than is allowed by law upon an arrest, the jdaintiff must prove what 
sum is allowed by law, either by a table of fees, or some regulation respect- 
ing it, by the officers of the court out of which the process issued The 
justices in sessions have no authority to fix the bailiff’s fees for an arrest 
And an action will not lie against the sheriff, where more than the sum 
allowed has been taken for a bail bond, by one of his officers, to whom the 
warrant was not directed, but to whose lock-up house the defeiidunt was 
brought, after being arrested 

When a defendant escapes out of legal custody, lie may cither be re- Retaking after 
taken by the sheriff or other officer on fresh pursuit, or by virtue of an cs- 
cape warrant, (if he escaped out of the custody of the marshal of the 
King’s Bench, or warden of the Fleet prison,) on the statute 1 Ann. stat. 

2. c. 6. And though in general a defendant cannot be retaken on fresh 
pursuit, after a voluntary escape yet it has been determined, that a 
bailiff who has arrested a prisoner on mesne process, may retake him be- 
fore tlie return of the writ, though he voluntarily permitted the prisoner 
to escape immediately after the arrest *. By the above statute ^ it is Escape warranL 
enacted, that if any person or persons committed or rendered to, or 
“ charged in custody of the marshal of the King’s Bench, or prison of the 

Fleet, either in execution or upon mesne process, or upon any contempt 

in not performing the order or decree of a Court of Equity, by any of 


for peculation, extortion, or other miscon- 
duct, and appoint a new officer or deputy, in 
the room of the person so removed. 

> 2 Barn. & Aid. 562. 1 Chit. Rep. 295. 
S. C. and see 2 Barn. & Aid. 770. 1 Chit. 
Rep. 529. S. C. 5 Barn. & Cres. 328. 8 
DowL & Ryl. 48. S. C. 

I Chit. Rep. 302. j)er mroyd, J. and 
sec 2 Blac. R«p. 1101. 8 Durnf. & East, 
117. 2 New Rep. C. B. 39. I SUrk. Nu 


Rn. 417. 1 Ry. &Mo. 814. 

® 4 Trice, 309. 

2 Bos. & Tul. 88. 

^ 1 £s^. Rep. 361. 2 New Rep. C. P. 59. 
^ 3 Durnf. & East, 417. 

* 4 Esp. Rep. 63. 

^ Carter, 212. 2 Bac. Abr. tit Escape, C* 
‘ 2 Durnf. & East, 172. 

1 . 



^4 OF THE DUTY OF SHERIFFS^ ‘&C. 

hh majesty’s courts ,.at Westminster, shall escape from the custody of 
** the marshal or prison of the King's Bench^ or from the prison Of thc 
** Fleet, or shall go at large^ it shall and^may be lawful^ upon oath thereof 
in writing, to be made by one or more credible person or persons, be- 
fore any one of the judges of that court where such action was enterc.d, 
or judgment and execution were obtained, or where the party was so 
committed or charged as aforesaid, to and for such judge, before whom 
such oath shall be made as abovesaid, and such judge is thereby autho- 
rized and required, from time to time, to grant untu any person what- 
soever, who shall demand the same, on^ or more warrant or warrants 
** under his hand and seal, therein reciting thc action or actfons, exccu- 
tion or executions, contempt or contempts^ with which such person or 
persons, so escaping or going at large, stood charged, or were committed, 
at the suit, of any person or persons, on whose behalf such warrant or 
tvarrants shall be demanded, at the time of such escape or going at 
large, (which said warrant or warrants shall be in force in all places 
whatsoever, within thc kingdom of England, dominion of Wales, and town 
of Berwick upon Tweed,) directed to all sheriffs, mayors, bailiffs, con- 
stables, head-boroughs, and tithingmen, therein and thereby commanding 
them, and every of them, in their respective counties, cities, towns, and 
** precincts, to seize and retake such person or persons, so escaped or going at 
large; and such person or persons, soretaken uponsuch^varrant, forthwith 
to convey and commit to the common gaol.of such county, whefe such per- 
** son or persons, so escaped or going at large, shall be retaken, there to 
remain without bail or mainprizc, or being thence upon any account 
whatsoever delivered or removed, until he, she, or they shall have made 
full payment or satisfaction to thc respective plaintiff or plaintiffs, cre- 
ditor or creditors, in such action or actions, execution or executions 
" named, or until the judgment or judgments, on which such execution 
or executions was or were sued out against such person or persons, 
** shall be reversed or discharged by due course of law, or until judgment 
iti such action or actions be given for such person or persons so cominit- 
” ted 08 aforesaid, or until the said contempt or contempts, for which 
" such person or persons were or shall be committed, be cleared and dis- 
** charged ; except such person or persons be charged with treason or 
** felony, or any other crime, matter, or cause, for and on thc behalf of 
the queen’s majesty, her heirs and successors ; and if he or slie, for any 
“ such cause, be removed to any other gaol or prison, he or she shall be, 
in thc custody of such gaol, charged with all the causes with which he 
“ or she is or shall be charged, in the gaob from whence he or she shall be 
By whom grant- removed.” Upon this statute it has been determined, that if a '^rsoii 
inga^ther^r^* charged in execution in the King’s Bench, be turned over to thc Fleet 
and escape, either a judge of the King’s Bench or Common Pleas may 
grant an escape warrant". And after a negligent escape, the defendant, 
we have seen may be retaken on a Sunday, by virtue of such warrant. 
But if one who is no odiccr, by virtue of the warrant, seize a person cs- 
• 8 Mod.m ^Ante,%\h. 
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caping^ and bring bim before the sheriifj he cannot Retain him ; for^ being 
illegally enecutedi it is the pame thing as if there bad been no warrant at 
all \ It has also been determihbd^ that a person who has a day riilej can- 
not be taken by virtue of an escape warrant^ : and if a parsed be taken 
thereon at eight in the mornings and the same day obtain a day rule, pur- 
suant to a petition which was not read in court till after ei^U, yet he 
shall be discharged ; for as to this purpose, there shall be no fraction of a 
day ^ 

The plaintiff's remedies, when the defendant escapes, arc first, by PlaintilTsrcme- 
taking out fresh process against him ; secondly, by obtdining an escape escape, 

^vafrant for retaking him, if the escape was from, the custody of the 
marshal of the King’s Bench, or warden of the Fleet ; and thirdly, by By action, &c. 
action or attachment against the sheriff or officer, for an escape : which 
remedies may be pursued, as well where the escape was voluntary, as 
wliere it was only negligent But where the sheriff, having arrested the 
defendant, suffers him to go at largc^ upon giving bail for his appearance 
at the return of the writ, he is not liable to an action of escape ; for he 
was obliged to take bail, by the statute .23 Hen. VI. c. 9 ®. And even 
where he suffers him to go at large without bail, he is not, it seems, liable 
to an action, provided he have him at the return of the writ But if he 
have him not then, or afterwards suffer him to go at large, without lawful 
autliority, he is, in cither case, liable to an action s. And where an action 
is brought against the sheriff, after he has taken bail, he must plead the 
statute ; and cannot take advantage of it on demurrer to the declaration, 
or in arrest of judgment 

An action against the sheriff for an escape may it seems be defeated, by How dcfeatnl. 
putting in bail in the original action, of the term in which the writ was 
returnable, though after the expiration of the time allowed for putting it 
in ; and even after the action for an escape is brought K To prevent this, 
the plaintiff should oppose the justification of bail, if put in : and in a late 
case where bail had been permitted to justify without opposition, the 
court of King’s Bench set aside the rule for the allowance of bail, on pay- 
ment of the costs of justification. And, in that court, bail put in after the 
term in which the urit is returnable, is not an answer to an action against 


^ 6 Mod. 154', and sec 1 Str. 99, 100. 

»» 8 IMod. 80. 

® Jd. ibid, and see 2 Bac. Abr. tit. Escape, 

£. 3 . 

^ 2 Bae. Abr. tit. Esca])e, C. £. 3. and see 
sut. 8 & 9 W. III. e. 26. 7 Moore, 362. I 
Bing. 136. S« C. 

Cro. Eliz. 624. 832. Noy, SO. S. C. 
1 Sid. 23. 1 Vent. 55. 3 Salk. 314, 15. Gilb. 
C. P. 22. 2 Wms. Saund. 5 Ed. 61. c. (6.) 

' 2 Dumf. & East, 172. 2 Bos. & Pul. 
35. and see 2 Wms. Saund. 6 Ed. 61. a. 3. 
(4.) 2 Born. & Aid. 56. 

« Noy, 35>. I Mod. 228, 9. 2 Mod. 178. 


S. C. Gilb. C. P. 22. 2 Durnf. & East, 
174, &c. 7Dumf.& East, 109. 1 Bos. & 
Pul. 225. 9 Moore, 584. 2 Bing. 317. S. 
C. 3 Anstr. 675. and see 2 Wms. Saund. 5 
Ed. 61. a. 5. (4.) 

^ Cro. Eliz. 460. Moor, 426. S. C. 1 
Sid. 22. 439. 1 Vent. 85. i Mod. 33. 57. 
S. C. 2 Wms. Saund. 5 Ed. 154, 5» 

^ 1 Esp. Rep. 87. 2 Bos. & Pul. 35. 246. 
1 Taunt. 25. 1 Chit. Rep. 575. (a). 5 Barn. 
& Cres. 244. 

^ Bosanqwt v. Simpson, £• 42 Geo, HI- 
K.B. 
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the sheriff for an csca]]e> brought before it was put in*. .So^ in thc Com- 
mon Pleas^ if the sheriff omit to take a bail bond upon the arrest^ and af- 
terwards^ upon an action being commenced against him for an escape^ he 
causes bail to be perfected^ the court will order the allowance of bail to 
be set aside^ tliat the action may proceed But the court of Exchequer 
would not set aside an order for the allowance of bail^ obtained after an ac- 
tion commenced against the sheriff for an escape^ though no bail bond Iiad 
been taken^ nor bail above put in in due time^ where the defendant had 
been rendered on the day of the expiration of the rule to bring in the 
body And in an action against the sheriff^ for not assigning a bailbond^ 
that court would not grant a motion^ to enter the recognizance of bail on 
the record^ as taken on the true day, (it being always entered generally as 
of the term,) to enable the plaintiff to proceed with his action If a bail 
bond has been taken by the sheriff, though his clerk, on inquiry at the of- 
hce, deny that he has taken one, the plaintiff cannot maintain an action 
against him for an escape It is therefore usual, in declaring against the 
sheriff, to insert three counts; 1st, for an escape ; 2dly, for not taking the 
defendant, when he had an opjwrtunity ; and 3dly, for not asvsigning the 
bail bond, on request. And, in an action for an escape upon mesne process, 
it is enough, without producing the warrant, or giving direct evidence of 
the arrest or escape, to prove the sheriff’s return of cepi corpus, and to 
shew that the party did not put in bail, and was not in tlie sheriff's cus- 
tody at the return of the writ 

When the defendant is rescued upon mesne process, as he is going to 
prison, the sheriff may return the rescue s ; but not, where the defendant 
is rescued after he is put in prison, except by the king’s enemies And 
it seems that a return by the sheriff to a bill of Middlesex, stating that he 
took and detained the defendant, until he rescued himself, and that he was 
not afterwards found, &c. is sufficient, without naming the rescuers, or 
stating them to be people of the county * ; but tlie return, not stating the 
arrest to have been made in the proper county, was holden to be bad 
And if the defendant escape, owing to the negligence of tlie officer, this 
will not justify the return of a rescue Upon the sheriff's return of a 
rescue, the plaintiff has a triple remedy against tlie rescuers ; by attach- 


“ 4- jMuuIc & Scl. S97. and see 2 Chit. 
Rep. 93, 

^ 1 Taunt. 119. and s<'o id. 23. 6 Taunt. 
1()7. 1 IMarsh. 620. S. C. 

^ 1 Price, 103. and see 6 ^riK & Cres. 
244. 

^ 3 Price, 36. but sec 9 Price, 406. 

® 6 Taunt. 326. 

^ 3 Campb, 397. And for the evidence 
necessary to charge the defendant with the 
act of his bailiff; sec 7 Durnf. & East, 1 13. 
1 Campb. 389. Holt A7. Pri. 217. 1 Stark. 
Ni. Pri. 413. , 2 Stork. A7. Pri. 189. 202. 
314. 7 Taunt 8. 5 Moore, 183. 3 Brod.& 
Bing. 26. S. C. Holt Xi. Pri. 637. 6 


Moore, 184. (b). 3 Brod. & Bing. 27. (a). 
S. C. 6 Moore, 120. 1 Car. & P. 7. (a). 3 
Bing. 164. 492. 

* Cro. Jac. 419. 3 Bulst. 198. 1 Rol. 

Rep. 388. 440. S. C. 3 Lev. 46. 1 Str. 435. 
CJilb. C. P. 23. but see Cro. Eliz. 868. 
Moor, 862. contra. 

^ Cro. Jac. 419. iBol. Rep. 441. 1 Str. 
435. 5 Bur. 2814. 

> 1 Bam. & Aid. 190. Holt Xi. Pri. 639. 
n. S. C. 

k Holt Xi. JVi. 637. 6 Moore, 184. (b). 
3 Brod. & Bing. 27. (a). S. C. and see 2 
Stark. Xi. Pri. 189. 
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inent> action on the case, or indictment •. The return of a rescue is of it- 
self a conviction ** ; and the courts will grant an attachment upon it in the 
first instance®, which should be made returnable on a general return, 
though the original process was at a day certain But, without the she- 
riff's return, the courts will not grant an attachment, upon a mere affidavit 
of the fact®. It was formerly the constant course, upon the return of a Fine, Ac. 
rescue, to set a certain fine of four nobles on each offender^: but of late 
ycars; the courts have fined according to their discretion, upon considering 
the circumstances of the case And as the sheriff $ return of a rescue is 
not traversable, the court of King's Bench will proceed to punish the res- 
cuers, without going through the ordinary course of examining them upon 
interrogatories But where a defendant in that court, was brought up 
on an attachment, for rescuing a person arrested on a warrant for obstruct- 
ing excise officers, it was said to be the invariable practice of the court, in 
such a case, to put the defendant to answer interrogatories, though he did 
not deny the charge in the affidavits, unless the prosecutor waived putting 
them*. 


“ Com. Dig. tit. Rcscoust D. An indict- 
ment for preventing an arrest, on process is- 
suing out of un inferior court, must state that 
tlie process was directed to the ofliccr of the 
court. 0 Fast, SOI. 

Cas. tcmjK Hard. 112. 

2 Salk. 680. Say. Hep. 121. i liur. 
2129. 


d 1 Str. 021*. 

® 2 Salk. 586. 6 Mod. HI. 1 Str. 531. 
and see 1 Ken. 138. Say. li< p. 238. 
t T. Jon. 198. 2 Salk. 580. 

8 1 Str. 012. 

*» 4. Hur. 2^29. but see' 2 Salk. 680. 

» 6 Durnf. & East, 302. 
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CHAP. XII. 


Of A'PPBARAKCe, and Bail to the Action. 


Heretofore, when a writ issued out of the King’s Bench, it was 
entered upon a roll ; so that though the officer had not returned the writ, 
yet the defendant might have appeared at the day given by the roll ; and 
that either to save himself from corporal pain by imprisonment, or to pre- 
vent the loss of issues, or to save his freehold or inheritance \ And so it 
was in the Common Pleas ; where they entered the writ upon a roll, by 
way of recital, viz* Dominus rex misii hreve suum clausum, in hcec verha, 
&c.« 

Appearance is the first act of the defendant in court *>; and differs from 
putting in haily which is the act of the court itself S as is evident from the 
language of (.he bail-piece in the King’s Bench, wherein the defendant is 
stated to be delivered to bail **, &c. : and it is either voluntary or cofnpul'- 
sive. A vduniary appearance is of no iJffect, in the King’s Bench, unless 
the plaintiff’s attorney, within fourteen days after such appearance, sue out 
a writ of latitat, or bill of Middlesex, where the defendant abides in that 
county But this rule cannot be taken advantage of by any but the de- 
fendant, unless some particular fraud be pllegcd ^ In the Common Pleas 
it is a rule, that no bail be put in for any party against whom no writ or 
process is sued out, without leave of the court b. And no bail is required 
in that court, but a common appearance only, if the defendant appear upon 
a summons, attachment or distress, or by supersedeas quia im provide, &:c.*' 

In actions by original, in the King’s Bench, the appearance* is entered 
with the f laser of the county where the action is brought * ; and upon a 
summons, attachment or distringas, it should be entered on or before the 
quarto die jwst of the return of the writ K So, in the Common Pleas, the 
appearance by original is entered with the proper flacer ^ : and the de- 
fendant in that court, must appear upon a summons, attachment, or dis- 
tringas, within four days after the return, which are reckoned inclusive 
both of the return day and quarto die post 


• Co. Lit. ISrn a. 1 Salk. 64. 

** Com. Dig. tit. Plvoder, B. 1. 

1 Snlk. 8. 

^ 1 Atk. 239. 

• R. T. 4 V. & M. res* 1. K. B. 
f 1 Maule & Scl. 408. (a). 

• R. H. 14 Jiic* I. tvg* 2* § 4. 


*» R. M. 1664. §12. C. P. 

* Tryc, in jnyft' and sec Append. Chap. 
XII. § 1, 2. 
k Tiye, 67, 8. 

^ R. M. 14 Jac, I. reg* 1, 3. R. M. 1654. 
§ IS. R. E. 24 Car. II. reg* 2. C. P. 

1 H. Blac. 9. 
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The appearance of the defendant is triable by the record • : and in the How triable; 
Common Pleas it is a rule **, that " all appearances for defendants, upon 
writs of capias, alias and plurics, issuing out of that court, ought to be 
entered of record, or otherwise they are not warranted by the course of 
tlie court ; neither can the defendant, if he have been arrested, plead co?/i- 
peruil ad diem, in discharge of the sheriff's bond taken for his appearance.'* 

By that rule, the apjxjarance is required to be entered with the proper 
^filacers ; but there docs not seem to be any appearance roll, or entry of 
the defendant's appearance^ except the statement of it on tiic recognizance 
roll, or on the imparlance, plea, or issue roll, and the entries in the filacer's 
books ; which entries however cannot be considered as records. 

Bail to the action are amnion or special. In the King's Bench by bill, Common, or 
common bail must be filed in all cases where special bail is not necessary, *1’®‘’***» 
or has been dispensed with by the court ; and they are particularly re- 
quired in ejectment, for the casual ejector®, and ttf authorize judgments 
by warrant of attorney, default, or non sum informatus \ These bail are 
merely nominal In the Common Pleas, there is no common bail ; but 
in that court, and also in the King’s Bench by original, a common appear^ 
itnee is entered for the defendant, in cases where special bail is not ne- 
oessiiry. 

Before the making of the statute 12 Geo. I. c. 29. the defendant being IlUtory of. 
always arrested upon process against his person, it was discretionary in 
the courts to discharge him upon common bail, oi a common appearance, 
or hold him to special bail ^ Anciently, if the cause of action were for a 
sum under ifveniy pounds, or for uncertain damages p, the courts let the 
dcfemknt out of custody upon common bail ; but if it were for a sum cer- 
tain above twenty pounds, they made him find special bail **. Afterwards, 
the sum was reduced to ten pounds * : And now, by the statute 7 & 8 By stnt. 7 & 8 
Geo. IV. c. “ no pE^rsoh shall be held to special bail, upon any pro- 
cess issuing out of any court, where the cause of action shall not have 
originally amounted to the sum of twenty pounds or upwards, over and 
above and exclusive of any costs, charges and expenses, that may have 
been incurred, recovered, or become chargeable, in or about the suing 
" for or recovering the same, or any part thereof.” So that special or GoAirned by 
common bail is no longer discretionary in the court, but is governed by ®^*^®*‘* 
the arrest; it being a general rule, tliat whenever the defendant may be 


* Cro. Eliz. 466, 7. 

*» R. M. U Jac. I. ten, 2. C. P. 

® R. T. 14 Car. II. reg. 1. R. M. S3 Car. 
II. K. 13. , 

“ R. H. I W. Sc M.' R. T. 4 W. & M. 
reg. 11. K. B. r 

* For the origin of emnmon bail, see Gilb. 
K. B. 309 ; for tlie diffi-rence between corn- 
man and sjHfcial bail, see Gilb. C. P. 34, 6. 
Cromp. lutrod. 3 Ed. lx.; and for the man- 
ner in Which the courts formerly exercised 
their discretion of allowing common, or re- 


quiring special bail, see Gilb. C. P. 35, 6. 
Crompw Introd. 3 Ed. Ixxxi. 

^ R.M. 1654. 5 9. K. B. Gilb. K. B. 309. 
2 Kcb. 101. 

« Gilb. C. P. 36, 7. 

Id. 35. R. T. 34 Eliz. § 1. R. M. 1654. 
§ 12. C. P. 

* Gilb. C. P. 36. and see the Statutes 12 
Geo. I. c. 29. 19 Geo. III. o. 70. § 1, 2. 

§ 1. and see stat. 51 Geo. HI. c. 124. 
§ 1. continued by 57 Geo. IIL c. 101. 
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wife. 


OF oowcoirvBAm^ 

to jnajr to tolden'to special bail ; and^^.o^nieTvo^ that udiene^r 
defendaitt cannot be arxested^ commpxi bail ie enfildt^^it* 

Common bail may be filed, or a common appearance entered by the de- 
fendant or his attorney, or by the plaintiff according to the statute* ; and 
It may be filed or entered by the defendant originally, or in consequence of 
a rule of court **, or judge's order, for discharging him out of custody, on 
^ling or entering it. In the King’s Bench, where the defendant has been 
served with the copy of a bill of Middlesex, or other process thereon^ he 
should file common bail at the return of it, or within eight days after such 
return S which arc reckoned exclusively ; and Sunday is not accounted as 
one of them, if it happen to be the last ‘h These bail are entered on a 
piece of parchment, called a bail-piece which is filed with the clerk of 
the common bmlsi ; who is required to mark the bail-pieces numerically, 
as they are^received The defendant, having been served with a copy of 
a capias, or other process by original, in the King’s Bench, should enter 
a common appearance with the Jilacer of the county where the action is 
laid, within eight days after the appearance day, or quarto die post of the 
return of the process In the Common Pleas, the eight days are reckoned 
from the return day, and not from the quarto die post of tlie return of the 
writ ^ ; and the appearance is entered with the filacer of the county to 
which the writ is directed, uj^on a praecipe or note of appearance being 
made out and delivered to him, on unstamped paper, which he enters in a 
book kept for that purpose K In an action against husband and wife,, 
wh^n the husband alone has been arrested, spqfrial bail may justify for 
him only, on his filing commo^ bail for his wife ^ ; but when the husband 
alone has been served with process, he ought regularly to file common 
bail, or enter an appearance, for himself and his wife*. Yet, where he 
entered an appearance for himself only, the court of Common Picas held 
it to be so far regular, as that the plaintiff coidd x^t sign judgment, with- 
out demanding a plea And where, ^ in a similar case, an appearance 
was entered for the husband only, by his attorney, who expressly dis- 
claimed any' interference for the wife, and the latter not appearing, on ap- 
pearance was entered for her by the plaintiff according to the statute, upon 
whicli the plaintiff declared against the husband and wife jointly, and the 

• 12 Geo, I. c. 29. 737. Gilb. K. B, S69. 

^ 1 Chit. 282. ^ 1 Bur. 56. 

^ Stat. 5 Geo. II. c. 27. § 1. This is the * Append. Chap. XII. § S. 

same time as ivas allowed to file common 5 It. E. SO Geo. III. K. B., S Dumf. & 

bail upon an arrest, before the statute 12 East, 660. 

Geo. I. c. 29. And if the defendant did ' * Imp. K. B. 10 Ed. 527. 8 Glut. Rop. 

not file it within that tim^ he was liable to S5. 8 Bam. & Cres. ilO. 4 Dowl. & RyL 

the penally of Jlwjpounds, to be paid to Ibe 713. S. C. . 

plaintiff. Stat. 5 W, & M. c. 21. § S. . * Imp. C. P, 7 Ed. 161, 2. Pr. Reg. 82. 

10 W. III. c. 25. § S3. 5 Mod. S92. 1 a. Barnes, 245, 6. 

Inst. 57. The rule for payment of this pe- ‘ Imp. C. P. 7 Ed. 161. 

nalty was absolute in the first instance ; the * 1 Chit. Repi. 75. 

words of the statute being, that the court ^ Barnes, 412. 

shall mmudiatdjf award judgment, whereupon " 1 H. Bias* 285. and fee 1 Sdk. 114. 

the plaintiff may take out execution. 2 Str, 
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cat. AnawiifKafe'. 

finmer^imiedfiir li^BKlf only ; the Mut SsdiefMr bald, thstin 
ioteriocntoij judlgBMnta^ ftrwtntjor •joiyi^.ofu 

regular •. 

When an attorney of either court has accepted a warranty or subscribe^^ By defendtht's 
a process^ declaration, or warrant co appear, the rule ift the King's Bench 
is, that he shall be compelled to cause ' an appearance, or liable to ai| 
attachment, or put out of the roll, as the case requires ; and the party 48 
not to be received to countermand such appearance, after hl^ retainer V 
And in the Common Pleas it is a rule, that every attoi^ey accepting 
subscribing any >varrant to appear for any defendant, to any ^vrit i^qing 
out of that court, shall within four days after the appearance day to the 
return of every such writ in London or Middlesex, and within eight days 
after the appearance day in any other county, enter the appearance of such 
defendant with the proper ofliccr ; and if he do not, he be liable to 
an attachment, and not discharged therefrom till he hath paid full costs 
to the plaintiff; and the defendant, when he appears, shall be^ compelled 
to plead as of the time when he should have pleaded, if his appearance 
had been duly entered The usual mode of proceeding against a&- at- 
torney, for not filing common bail, or entering an appearance, pqj^uant to 
his undertaking, is by attachment ^ ; and if an attorney undertake to ap- 
pear, the courts will oblige him to do it in a proper manner ; therefore, if 
he undertake to appear for an infant, he must appear by guardian ^ And 
though he may have been imposed upon by the slierilf’s officer, yet they 
will oblige him to fulfil his undertaking But a general undertaking by 
an attorney to appear to process, does not nbligc him to put in special 
bail to bailable process And where the attorney for the defendants, on 
their being sued by the plaintiff, undertook, by letter, to procure their 
signature to a cognovit for payment of the debt and costs, which he failed 
to do, but the plaintiff afterwards said that he would proceed with the 
action ; the court of Common Pleas' held, that this was virtually a waiver 
of the attorney’s undertaking, and that he could not be called on by the 
court to perform it f 

Before the statute 12 Geo. I. c. 29.^common bail could only have been By plaintifT, ac- 
filed, or a common appearance entered, by the defendant, or his attorney. Lc!s9. 

But now, by that statute*, as altered by the 5 Geo. II. c. 27- if the 
** defendant, having been served with process, shall not appeal at the re- 
turn thereof, or within eight days after such return, the plaintiff, upon 
“ affidavit of the service of such process \ made before a judge, or com- 
missidher of the Court for taking affidavits, or before the proper officer 

* Bussell V. Buchanan & wife, Man. Ex. * 1 Sir* 114. 445. 

Addend, 625, &c. 6 Pricey 139.’'l$. C. ' Id, 693. and see I Cbk. Hep. 129. (a). 

R. M. 1654. $ 10. K. B. R. M. 1654. 4 DiarV& Ryl. 719. 

§ IS; C. P. and see LoflV, 192, 8. ly which * 2 Chit. Rep. 415. 

it appears that the undertaking must be ^8 Moore, 208. 

dgned: but see 2 Chit. Repu 36, ' 5 1. 

*aH.6Geo.LnK.S.CP. .* Append, XH. | 4 

* 6 Mod. 4C, 86. 4 Do,d. ft BpL TIP. 
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bdly for the defendaiit^^a^ proceed thereon^ as if suOh defendant had 
- entered his appearance^ or fUed common bail;** The affidavit required^ 
^ by these statutes cannot be dispensed \nth * $"nt>r can it be taken^ in the 
King’s Bench^ before a ctimmi^oner who is concerned as-attomey for the 
plaintiff: butr in the Common- Pleas it is otherwise**. And common bail 
cannot be filed, or a common appearance entered, by the plaintiff, till the 
ninth day after the return of the writ ; the defendant having all the eighth 
to file or enter it®. Common bail however should be filed, or a common ap- 
pearance en|ered, by the plaintiff for the defendant, of the term in which 
the writ h returnable ^ : but it may be filed or entered 'W of that term, in 
the term next after the return of the writ *, or before the quarto die post 
of the first return of the following term ; it being holden that till then, 
common liul may be filed, or an appearance entered, as of the preceding 
term f. In^practico, it is usual for the j^laintiff to file common bail, or enter a 
Common appearance, for the defendant, according to the statute, at any time 
before judgment is signed ; though, if filed or entered in a subsequent term, 
it must be filed or entered as of the term in which the writ was returnable. 
And though judgment has been irregularly signed, without filing common 
bail for flic defendant according to the statute, till after the term suc- 
ceeding that in which the writ w'as returnable, and after the judgment 
itself has been entered up, yet the defendant, having givefi a cog«oM>,ri8 
estopped from' Ejecting to the irregularity, if fhe plaintiff has filed cofe- 
Wlien defendant mon Ixiil hunc^pfo tunc, before the time of making the objection IftMe 
defendant be sued by a wrong name, and do not appear, the plaiirtjNf tiaUw 
not rectify the mistake, by appearing for him in his right name, accordirig 
to the statute ** : nor can he appear for him in the name by which he is 
sued, and afterwards declare against him in his right name *. But, in 
the Common Pleas, if the wit and declaration be against the defendant 
in his right name, an appearance entered for him by the plaintiff accord- 
In action apinst ftig to the statute, in a wrong name, may be amended \ Where the 
several dckiid- a Avrit against four defendants, for separate 

causes of action, and filed separate declarations against three of them con- 
ditionally, and given tln*ee separate rules to plead, afterwards entered a 
common appearance, according to the statute, for all the three defendants, 
and signed three separate interlocutory judgments for want of a plea, the 
cOnrt of King’s Bench held this to be irregular : For, by declanng sepa- 

• 2 Moores 462. 8 Taunt. 410. S. C. 

R. E. IS Geo. II. rcff, 1. C. P. 

® Imp. K. B. 10 Ed. 167. Pr. R<^. 82. 

Imp. C. P. 7 Ed. 163. 

<*Cas. tcmfK Hardw. ISS. Holmes v. 
mUet Imp. K. B. 10 Ed. 16&, 6. 6 East, 

SI 4. 2 Chit. Rep. 37. 3 Barn. & Cre8.565. 

5 Dowl. & Ryl. 352. S. C. 

« 2 Durnf. & East. 719, 20. 7 Durnf. & 

East, 206. 


f 5 Dun^^ East, 65. and see 6 East, 
314. 2 

< 7 S06. 

^ 3 Duml^Hc ^ast, 61 1. 2 New Rep. C* 
P. 1.S2. 11 East, 225. accord. 1 Bos.&Pu]. 
105. corUrOm 

' 10 East, 328. ^ll.East, 225. and see 8 
Maule & Sel. 450. . 
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cam«s^and liad thereby elected to, proceed eepariddly ; and^byitbe praotice of 
the coml^heought to have entered a ^/mro/eapiteeiraoce fitf each ofdlem^ 

JV)r preventing inconveniences which happened to plaintiffs, by the dc-?r Noie of appear- 
fendant's emitting to file common bail, according to the ancient usage and 
course of the court, there is an old rule ii^ the King's Bench, that al^ 
clerks, &c. do within ten days after the e^d of every term, driver to the 
secondary, a note of all such appearances as have been xna^ unto them 
the term before, and by whom they were made, so thaf the person ap^. 
pointed to enter the bails may see whether they arc filed fjr ewery s^ch 
appearance or not And for the better distinguishing b|^ whom com* 
mon bail shall hirre been filed, it is ordered, that in all coses where 
^ common bail sliall be filed by the plaintiff for the defendant^' by virtue 
of the act, these words shall be written on the bail-piece, niz. ,^Jilcd acm 
ewding to the statute,' or words to the like effect And<;e^herc the 
plaintiff files common bail for the defendant, on any day between the 
second and sixth of November, and he is in other respects entitled to sign, 
judgment, it is signe^^ on the day preceding the essoin day of Michael- 
mas term 


It should also be remembered, that by the statute 45 Geo. III. c, 124. 
§ 3. a common appearance may be entered by the plaintiff, in actions 
against members of the house of commons, if the defendants do not 
appear at the return of the summons, or within eight days after such re- 
turn ^ And, by the annual mutiny and marine acts a oomunon appear- 
ause may be entered by the plaintiff, in actions against vcluntecr soldiers, 
or mimes. Also, by tlie statutes 43 Geo. 111. c. 40. § 2. & 7 & 3 Geo. 
IV. c. 71* $ 2. the plaintiff is authorized to enter a common appearance, 
ur file common bail, for the defendant, after money has been deposited in 
the sheriff's hands or paid into court on those statutes, in case the 
defendant shall not duly put in and perfect bail in the action. And, by 
the statutes 51 Geo. III. c. 124. § 2. & 7 & 3 Geo. IV. c. 71* § 
if the defendant, on being personally served with the summons ov attach- 
ment by original, do not appear at the return of such u^rity or of the 
distringas, as the case may be, or within eight days after tlic return 
thereof, the plaintiff, upon affidavit being made and filed in the proper 
court, of the personal service of such summons or attaclimcnt, or of the 
due execution of such distringas, &c. may enter a common appearance for 
the defendant, and proceed thereon, as if he bad himself entered his ap- 
pearance ^ 
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OP ftPiBdtii iiAtt. 

‘When the defendant has been arrested^ and' diseli^Tged out of enstody. 
Upon giving bail to the sheriff for his appearance at th^ return of the writ, 

or upon depositing with the sheriff the sum for which he was arrested, 
together with 10/. in addition for costs, he should regularly appear, if not 
surrendered to and in custody of the sheriffs and put in and perfect special 
bail to the action, or hail abovi: so called, in contradistinction to sheriff’s 
bail, or bail bebw. Or, instead of putting in and perfecting special bail, 
the defendant may, under the statute 7 & Geo. IV. c. 71- deposit 
and pay into court the sum indorsed upon the writ, together with an addi- 
tional sum, a^i a security for costs, to abide the event of the suit. By the 
above statute **, reciting that by an act passed in the 43d year of the reign 
of his latCLmajcstyS persons arrested upon mesne process were enabled, in 
lieu of giving bail to the sheriff, to deposit in his hands the sum indorsed 
upon the writ, together with U‘fi pounds in addition, to answer the costs 
which might accrue up to the time of the return of the writ, and also such 
furtluT sum, if any, as should have been paid for the king's fine upon any 
original writ, and should thereupon be discharged from such arrest ; and 
that it was exiled lent to extend the provisions of the said act, and to enable 
persons who liavc been arrested, to deposit or pay into the court in which 
the writ shall be returnable, the sum indorsed upon the writ, together with 
an additional sum as a security for costs, to abide the event of the suit, 
instead of putting in and perfecting bail in the said action ; it was enacted, 
that in all cases in which any defendant shall have been discharged from 
** arrest, upon making such deposit as was required by the said recited act, 
and the sum so deposited shall have been paid into court, it shall be Ifiw- 
ful for such defendant, instead of putting in and perfecting special bail 
in the action, according' to the course and practice of the court, to allow 
the sum so deposited with the sheriff, and by him paid into court as 
" aforesaid, together with the additional sum of /e/i pounds, to be paid into 
** court by such defendant, as a further security for the costs of the action, 
'' to remain in the court, to abide the event of the suit ; And in all cases 
" wherv any defendant shall have been arrested and given bail to the shc- 
riff, or shall have been arrested and remain in custody, it shall be lawful 
for such last mentioned defendant, instead of putting in and perfecting 
8])ccial bail, to deposit and pay into the said court, the sum indorsed on 
the writ, together with the amount of the king's fine, if any, upon the 
original wit, and the further sum of twenty pounds as a security for 
tlie costs of the action, there to remain, to abide the event of the suit ; 
** and thereupon the said defendant may, and he is thereby required, 'tp 
enter a common appearance, or file common bail in the action, wthin 
such time as he would have been required to have put in and perfected 
** special bail in the action, according to the course of the said court ; or 
" in default thereof, the plaintiff in the action is thewby empowered to 
enter such common appearance, or file comiiiKin bail, for^the said defend- 
ant; and the cause may proceed, as if the defendant had put in and 

•» 6 Durnf. & East, 763. 7 Durnfi & *» § 2. 

But, 128. Ante, 286, &c. '43 Geo. Ill* c. 4fi. § 2. AfUe,PSn, 
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" gireu fw the.plmtiff^ he thall be entitled^ by order of the court, upon 

“ motion made for that purpose^ to receive thi* jsaid money so remaining ceive money out 
" in, or so deposited or paid into tlic court as aforesaid^ or so much thereof ° *^°'**^^ 
as will be sufficient to satisfy the sum recovered by the judgment, and 
the costs of the application : and if judgment be given in tlie said action Or if judgment 
" for the defendant, or the plaintiff discontinue his suit, or be otherwise fcndanl"&c!it**‘ 
barred, or in case the sum deposited anJ^ paid into court be more than ^ re^A 
sufficient to satisfy the plaintiff, the said money so deposited or paid into 
court, or so much thereof as sliall remain, shall, by order of the court, 
upon motion to be made for that purpose, be repaid to such defendant. 

Provided alviqfi^s, that it shall and may be lawful for the saM defendant. Defendant may 
“ who hath made his election to make such deposit and payment as afore- 

said, at any time in the progress of the cause, before issue joined in law perfecting 
" or fact, or final or interlocutory judgment signed, to recdvp' the same 
out of court, by order of the said court, upon putting in and perfecting 
special bail in the cause, and payment of such costs to the plaintiff as 
the said court shall direct. Provided also, that it shall and may be law- Or, aAcr perfecu 
ful for any defendant wlio shall have put in and perfected special bail in nJf/Sc dc-** 
any cause, upon motion to the court in which the action is brought, if i^sit and pay- 
the court shall so think fit, to deposit and pay into court, the sum which common Uail. 
would have been deposited and paid, in case the defendant had originally 
elected so to do, together with such further sum, to answer the costs, as 
“ the court may direct, to abide the event of the said suit, and to be dis- 
posed of in manner aforesaid ; and thereupon it shall be lawful for the 
said court to direct a common appearance to be entered, or common bail 
to be filed for the defendant, and an cxotierelur to be entered upon the 
bail piece in the said cause." It is remarkable, that in a case long prior 
to the above statute, the court of Common Pleas permitted a defendant, 
instead of giving bail, to pay into court a sum sufficient to cover the debt 
and costs, in order to abide the event of the cause ^ 

Special bail arc two or more real and responsible persons, who' undertake Number of per- 
generally, or in a sum certain, that if the defendant be convicted/ he sliall ^Howl^'tobe^ 
satisfy the plaintiff, or render himself to the custody of the marshal of the bail 
King’s Bench, or warden of the Fleet prison. One bail il not deemed suf- 
ficient, even for the purpose of rcnd^lng the defendant ^ ; but there must 
he two bail at least, and in general there arc two only: though, in the 
King’s Bench S and Exchequer \ where the debt is large, the court w^ 
aUoTiy three or four persons to become bail, in different sums, amounting 
alt^ether to the requisite sum. In the Common Ple^, however, it is said 
that notice given to justify three bail is irregular ® : And, in tlie, Exche- 
quer, if more than tfvo persons are n|cant to be bail to a. lar^ amount, 

* 1 Tsant 425. ' Jenkin, cited in Forrest, 188. 1 Chit. Rep. 

^ Barnes, 60. 1 Chit Rep. nsUs. 601. 

* Lofil, 86. 868* v.. Tnader^ H. ^ Fornest, 188. Wightir. 110. 

7Geo. IILK.B. 1 8eL Pr. 1 Ed. 169. « 8 Bias. Rep. 1188. and seel Chit Rep. 

Per Cur. M. 89 Geo. IIL K.B. v. 601, 8. (o). 
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l)tt^effihoiaa>W«m^^ to jteHfy; {i^ tlej 

ifiilteotipe lUldwiedtodoBo^ cm moticrn triereiyiil'iSil^ ok'dixuttjr ecmnie*. In 
^^uses of felony, it is safd to be an invaiiable rule 16 require Jbur beil, in 
order to discharge a prisoner cm a habeas corpus^w 

Special bail may be put in by the defendant, or by bis attorney, in pur« 
finance of his undertaking ; or" by the sheriff®, or his' bail **, for their own 
indemnity: And the sheriff, or his bail, may put in or justify bail abore, 
by their own attorney ® : In practice however it is usual fer the attorney, 
employed by the sheriff or his bail to put in and justify bail above, to 
describe himself as the defendants attorney in the notice, though he be not 
actually employed by the defendant It is no objection to bail, that they 
were put in by an unccrtificated attorney*: Nor ddfcs it seem to be a 
ground for flin' attachment against the sheriff, that hail had been put in by 
a new attorney, without an order for the former attorney being changed 
But where two notices are given by different attornies, one on behalf of 
the defendant, and the other for the sheriff, of two different sets of bail, 
and the hail put in for the sheriff have already justified, the defendant is 
entitled to have his bail justified, and allowed *. If a defendant be arrested 
by process of the King’s Bench, and removed by habeas corpus to the 
Common Pleas, he may put in and justify bail in cither court K 

The general qualification of bail abdve is, that they should be hintsc- 
Keepers, or freeholders^ ; and, except where there are more than irvo boil, 
that they arc respectively worth double the amount of the sum sworn to, 
or one thousand pounds beyond that sum, if it exceed one thousand pounds”', 
after payment of all their debts. A person resident in England has been 
admitted to he hail, in respect of mortgage money secured on an estate in 
Ireland " ; and, in the Common Pleas, it seems that the court will permit 
the bail to justify us tenant by the curtesy of lands in the Isle of Man, 
without an affidavit or other evidence that the law of tenancy by the cur- 
tesy prevails there®. But a copyhold estate of the bail, in right of his wife, 
is not sufficient to qualify him to become bail p. And though it has been 
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allowed to be bail, as not being liable to the ordinary process c£ the court. 
•And a servant in the King^ household^ liable to be called upon to attend 
the person of his majesty, cannot justify as bail ; for his person. cannot be 
taken in execution*^. It is also a rule in both courts, tliat no aiiomey 
shall be bail, in any action or suit dependnig therein This rule, which 
was calculated fur the benefit of attornics, ^nd intended to protect them 
against the importunity of their clients, has ^een extended to their clerks^. 
And, in the King s Bench, a conveymicer, engaged in partnership with an 
attorney of this court, and sharing the general profits of the business of the 
office, though he did not himself practise as an attorney, not allowed 
to justify as bail But the sixty sworn clerks, of the six derks in Chan-- 
^ery, do not come within the operation of the rule, which prohibits aUor» 
nics from being bail \ And an attorney, or his clerk, m$y be put in as 
bail, tliough he cannot justify ^ ; and if not excepted to, he is liable to 1)c 
sued on his recognizance K So, he has been allowed to become bail, in 
order to surrender the defendant immediately, without justification It 
is also a rule, founded on principles of prudent jealousy, tliat no sheriff's 
officer, bailiff, or other person concerned in the execution of process, shall, 
in either court, be permitted to be bail, in any action or suit depending 
therein*' which latter rule has been applied to the keeper of the Poultry 
compter **, a turnkey of the King's Bench prison i*, and inarshalsea court 
officers *1. Bankrupts, who have not obtained their certificates, are not al« 
lowed to be bail, for want of property ** ; or such as have been twice bank- 
rupts, and not paid Jlfieen shillings in the pound under the second com- 
mission ^ : And for the same reason, insolvent debtors, discharged under 
any of the general insolvent acts S are disqualified from being bail; as their 
future effects are liable under these acts. Though if a person who, by the 


* 2 Chit. Rep. 90. jn'r Buylcy, J. 

*» Id. ihid. 

2 Marsh. 232. and see 1 Dowl. & Ryl. 

126. 

<* 4 Taunt. 219. 1 Dowl. & RyL 126. 

® 1 Dowl. & Ryl. 127. n. 
f R. M. 1654. § 1. R. M. H Geo. II. 
reg. 1. K. B. R. T. 24 Eliz. § 8. R. M. 
1654. § 1. R. M. 6 Geo. II. reg. 5. C. F. 
1 i^it. Rep. 8. 

* Cowp. 828. Doug. 466. Mason v*. 
Caswell, T. 26 Geo. III. K. B. 2 East, 182. 
and see 1 H. Blac. 76. 2' II. Blac. 849. I 
Bos. & Pul. 356. 2 Bos. & FuL 49. 564. 
1 Taunt 162. 164. C. P. 8 Price, 263. in 
Sate.. 

1 DowL & Ryl. 9. 

* 2 Chit Rep. 77. 

1 Chit Rep. 714. (a). 


* Id. 714, 15. 

™ I'er Cur. M. 42 Geo. III. K. B. 2 Blac. 
Rep. 1180. 7 Moore, 403. C. P. and sec 1 
Chit. Rep. 714. («). where an attorney wlio 
had not practiscfl for sis years, was allowed to 
justify as bail. 

" R. M. 14 Geo. II. reg. 2. K. B. 2 Str. 
890. 1 Barnard. K. B. 417. Lofll, 153. R. 
M. 6 Geo. II. reg. 7. C. P. 2 Blac. Rqi. 
799. 2 Bos. & Pul. 160. Id. (o). 

" Doug. 460. 

^ 6 Moorq 72. 2 Brod. & Bing. 859. S.C. 
’ Per Cur. T. 18 Gno^ HI. R B. 

* 1 Chit. Rep. 9. - 

* Mounlam y. WWdne, M. 21 Geo. III. 
K. B. 1 Chit Rep. 298. 

» 63 Geo. HI. c. 102. (1 Chit Rep. 9. 
and tee id. 143.) 1 Geo. IV. c. 119. 7 
Geo. IV. c. 57. 




Persons not al- 
lowed to be bail* 

Peers, or mem- 
bers of ihe house 
of commons. 

Attomies, and 
their clerks, &c. 


ShcrifTs ofliccrs, 
&c. 


Bankrupts. 


Insolvent debt* 
ors. 

Consequence of 




Ball above, when 
ifi general put 
in. 


Time for putting 
in, in K. B. 


In c. r. 


at vnauAW'iki.ttu 

ralMr odoit,' ii not t)erliiitted to'ltMMiiB ktl, M pM- iiAir tlie Ml> 
{^eo6^ and excepted to, the plaintiff, in ihe Kiiig's Ben^h, cannot* *• take 
an Bssignment of the bairbond, and proceed upon it, as if no bail had been 
put in*. But, in the Common Pleas, if an attorney be put in as bail, even 
though another person be afterwards added in his stead ^ the plaintiff may 
treat the bail as a nullity, and take an assignment of the bail bond, orpro^ 
ceed against the sheriffs : If the plaintiff, however, except to the added 
bail, who thereupon justifies without opposition, the court will not set aside 
the rule of allowance And if added bail be excepted to, on the ground 
that the original bail were attomics* clerks, the court will give time to put 
in and justify fresh bail ^ 

Bail above are in general put in, at or within a certain number of days 
after the return of the writ ; but they may be put in before, for the pur- 
pose of surrendering the defendant and, after the return of the writ, 
they may be put in at any time pending the action, and even after ver- 
dict s or final judgment, and before the defendant istharged in execution \ 
Where a verdict has been found for the plaintiff, in a larger sum than in the 
judge's order to hold to bail, the defendant, in order to obtain his discharge 
out of custody, must justify bail in such larger sum ; unless a rule has 
been made absolute for a new trial, in which case it is sufficient for tlic 
bail to justify in the smaller sum K And, after final judgment has been 
signed, the defendant's bail may put in fresh bail, for the purpose of ren- 
dering him 

In the King’s Bench, if the defendant be arrested in London or Middle^ 
seXj special bail should be put in within four days exclusive, or, if in any 
other county, within ^ix days after the return of the process \ or quarto 
die post by original And if cither the fourth or sixth day fall oA a 
duy, the defendant has all the Monday following to put in bail But, 
excepting Sunday, bail above may be put in on a dies non juridicus, ns on 
the second of February, which is considered os a day for such business as 
is transacted at a judge's chambers In the Common Pleas, on process 
returnable the Jirst return of the term, special bail shtiuld be put in with- 
in four days, in London or Middlesex, or, in any other city or county. 


• Thornton V. Ronbell, E. 2S Geo. III. 
K. B. cited in Doug. 40U. 2 East, 181. I 
Chiu Bep. 713. (tccml. and see id. 714. (a). 

*• Jackson v. Hillas, E, 45 Geo. III. C. P. 
1 Taunt. 102. 

' 1 Bos. & Pul. 356. 2 Bos. & PuL664. 

1 Taunt. 162. 164. 

^ 1 Taunt. 162. 

^ 8 Moore, 240 . 

^ 8 Durnfi & East, 456. Barnes, 81. 83. 
9 Moore^ 556. 2 Bing. 271. S. C. 

* 2 Chiu Rep. 72. 

^ JUdl V. Stamen, H. 55 Geo. III. K. B. 

2 Chiu* Repk 78. 8 Marsh. 374. but see 
Barnes, 92. 


» 2 Chiu Rep. 72. - 
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* R. M. 8 Amf. reg. 1. K. B. Former 
rule, E. 1 1 \V. III. reg. 2. K. B. 

4 Durnf. & East, 377. but see 2 Bam. 
& Cres. 626. 4 Dowl. & RyL 160. S. C« 
wherein the court were of opinion, that the 
bail bond was ibrfated, by not putting in bail 
on the yuarto die posts and that the other 
Jhur or sir days were allowed merely ex 
gratia. * 

‘ R, M. 8 Ann. 1. (6). K. B. 2 Str.782. 
9U. 

** 5 Durnf. & East, 170. 
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udtUn lays «fter the appeenmoe dk poHi^ theietittA 

of the p»ee8s^ esKhtnve of die day our wblch it Josfetamalile ; but Oin 

process letumaUe the second, or any oth^ &rabat 9 MAttett«r» the term* 

special bail should be put in withiit.,/bar days* in Imden or MiddU»x 

or* in any other city or county, witliin eighi days ejiclufive after the return 

of the process, or day on which it is actually made returnable And jo Further time. 

either court, if any further time be required for putting in bail, it may be 

obtained by taking out a summons for that purpose ; and the judge will 

make an order, upon the terms of putting the plaintiif in the same state 

as he would have been in, if bail had been put in in due time* In the In Exchequer. 

Exchequer, it seems, the defendant is allowed only three days after the re« 

turn day of the writ, to put in bail , 

Before the statute 4 & 5 W. & M. c. 4. special bail could only have Before whom 
been put in before a judge in town. But this practice being found pro- 
ductive of great expense and inconvenience, it was enacted by the 
above statute ^ that *^thc chief justice, and other the justices of the 
court of King’s Bench for the time being, or any two of them, whereof 
the chief justice for the time being to be one, and the chief justice of 
the court of Common Pleas, and other the justices there for the time 
being, or any two of them, whereof the chief justice of the same court 
to be one, and also the chief baron and barons of the degree of the quoif, 
of the court of Exchequer for the time being, or any two of them, 
whereof the chief baron for the time being to be one, shall or may, by 
one or more commission ^ or commissions, under the several seals of the 
said respective courts, from time to time, as need shall require, em- 
power such and so many persons, other than common attornics and so- 
licitors, as they shall think fit and necessary, in all and every the 
several shires and counties within the kingdom of England, dominion 
of Wales, and town of Berwick upon Tweed, to take and receive all and 
every such recognizance or recognizances of bail or bails, as any person 
or persons shall be willing or desirous to acknowledge or make before 
** any of the persons so empowered, in any action or suit depending in 
the said respective courts, in such manner and form, and by such re- 
** cognizance or bail-piece, as the justices or barons of the said respective 
courts have used to take the same ; wliich said recognizance or recog- 
nizances of bail or bail-piece, so taken as aforesaid, shall be transmitted 
to some or one of the justices or barons of the said respective courts ; 
who, upon affidavit made of the due taking of the recognizance of such 
bail or bail-piece, by some credible person present at the taking thereof, 
shall receive the same, upon payment of the usual fees ; which reoog- 
nizance of bail or bail-piece, so taken and transmitted, shall be of the 
like effect, as if the same were taken de bene esse, befim any of the 

* 2 H. Blac. 276. « I Pricey 104. (o). 

*» mke V. Gtrdler, T. 26 Geo. III. Imp. • § 1. 

C. P. 4 Ed. 196, 7. ^ This commission is suigect to the stamp 

R. T. so Geo. lU. C. P. Imp. C. P. duty of lOs. by stat 66 Geo. HI. c. 164. 

7 Ed. 1 10, 1 1. 139, 30. 137, 8. SOed. Part II. § JH. 
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^ Jb«OA ep^owwd 1^ tfee gu^ 

; iffvfliprq,” ; BiM^j bcidf^,vliipt.acpmn^^^ 

, ia>iipt oopfined to tKat wm, if he ha^ bpea put tq expense by trayeUing, 
or have taken pxtr^rdinary trouble^ at the inatoce of tho partiep^ to effect 
the taking of the recognizance^ or where there are other circumstances in 
tjb^/case^ whicE afford reasonable gr(^d for a further charge ^ And any 
<f judge of assize^ in his circuity shall and may take and receive all and 
every such recognizance and recognizances of bail or bails; as any per- 
son shall be willing and desirous to make and adi:npw;ledge before him ; 
which being transmitted in like manner^ shall^ without oath^ be received in 
** manner as aforesaid^ upon payment of the usual fees Since the making 
of the above statute^ special bail may be put in before a judge in town^ a 
commissionepr in the country^ or a judge of assize in his circuit. And one 
of the bail may be taken by affidavit^ before a commissioner in the country, 
and the other before a judge in town ^ 

How put in, be. In the King’s Bench^ special bail arc put in, before a judge in town, at 
chambers ; and, in actions by bill, their recognizance is taken by the 
judge’s clerk, on a bail-piece^, made out by the defi^idant’s attorney; 
stating the term, the county into which the writ issued and the names 
of the parties, together with the names and additions of the bail, and the 
sum sworn to. In actions by original, in the King’s Bench, special bail 
arc put in before a judge in town, with the Jilacer or his clerk, who enters 
it of the county into which the capias issued ^ ; the defendant’s attorney 
first making out and delivering to him a note in writing, answering to the 
baihpicce by bill ^ : and bail must likewise be put in in that county, on a 
testatum capias \ But where the defendant had been arrested on a lestaium 
capias from Middlesex to Kcfit, and bail was put in in the latter county, 
Kent being inserted in the bail-piece, but in the margin these words, Tes- 
tatum from Middlesex,** the court held, that the notice in the margin made 
it regular K And where the defendant, by mistake, put in bail in tlie 
Common Picas, to an action in the King’s Bench, and thereby misled 
the plaintiff, who declared without discovering the mistake, the court 
ordered the defendant to rectify the same, by putting in and perfecting 
Form of recog- bail in the King’s Bench, of the proper term The recognizance of bail 
nizaiice, by bill. King’s Bench, if taken brfore judgment, is general that if 

the defendant be condemned in the action, he shall satisfy the costs and 
condemnation money, or render himself to the custody of the marshal ; or 
that the boil will pay the costs and condemnation money for him ™ : And 

* 6 Price, S. hi East, 603. 2 Bcs. & Pil 616. 3 

h § 3. Moores 76. and see Barnes, 63. R. H. 22 

2 Cl.it. Rep. 90. Geo. III. C. P. 

^ Append. Chap. XII. § 6, 6. * 3 Maule & Sd. 632, 

* 7 Durn£ & Bast, 96. . h v. Bust, T. 22 Geo. HI. K. B. 

* 1 Chit. Rep. 237. ^ 2 BulsU 282. Cro. Jac. 449. 646. Cro. 

■ Trye, 67,0. Append. Chapu XII. § 7. Car. 481. 2 Salk. 664. 

.And for the Slacer's entry of special bail by " Append. Chap. XII. § 12. 
original, in K. B. sec id. § 8. 
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di^fle tbe aknbii’nt of the eute swora to*> dt biii ll^^nlif ^undsf b^ond 
that 6uib^ if it exceed one tHiouisait^ pounds^ : Anlktt^ere' bail is put in 
^er judgment^ thb recognisance is taken in double ^0 amount of the sum 
recovered®. ' 

In the Common Pleas, bail should be put in \vith tfil Jilaeer of tiie 
county into which the issued who attends to take them at the 
judge’s chambers ; and, on being furnished with an abstract of the writ, 
and the names and additions of the bail ®,^lie will make an entry thereof 
in a book kept for that purpose ' : or bail may be taken in the absence oi 
the filacer, upon bringing a true abstract of the writ on parchment s, in 
form of a bail-piece The entry of bail in the filacer’s book is of the 
term generally, which of course relates to the first day of it ; and 
therefore, in an action on a bail bond, if the issue depend on the date of 
the appearance, the court, upon an application by the plaintiff, will order 
the day of appearance to be entered in the filacer’s book ; although issue 
lias been already joined on the plea of compemii ad diem ^ Formerly, the 
defendant, in the Common Picas, might have entered into the recognisance 
of bail himself ; and in that case he was bound in double the sum sworn 
to, and each of the bail in tlie single sum only ^ ; but now, by a late rule ^ 
in all actions requiring bail, the defendant shall not be permitted to en- 
ter into the recognizance ; but the bail shall each of them enter into a re- 
cognizance, in double the sum sworn to, or, by a subsequent rule one 
thousand pounds beyond that sum, if it exceed owe thousand pounds. In 
the Exchequer, there is a similar rule " ; And, in that court, the form of a 
recognizance of hail after judgment, and before the defendant has been 
charged in execution, is to render him to the prison of the Fleet, on or 
before the fourth day of the next following term °. 

Before a commissioner in the country, a bail-piece is made out in the 
King’s Bench p, whether the action be by hill or original, and the recog- 
nizance taken thereon, in the same manner as in town, where the action 
is by hill In the Common Fleas, the recognizance is taken on a bail- 
piece in a sum certain * ; And where the defendant had been arrest- 
ed in the county palatine of Lancaster, upon a testatum capias from 
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Aodil; sppeqpred on ^ hfie cf iiaS 7 {>{eoe» Itbat d&jsjr l|ad,been 
piitiii at eourt^keld that the baU-pioae iv^8.wrong» and 

that it should have been taken as upon a testatum from. Londm into the 
county palatine*. Jn both courts, ai^^davif of the due taking of the 
bail should be made,, either before the judge to whom the bail-piece is 
transmitted, or before a commissioner for taking affidavits^; which affida- 
vit is in general made before a commissioner, (not being the person who 
took the bail,) and annexed to the bail-piece ^ : but no such affidavit is 
necessary upon the transmission, when the bail is taken by a judge ,jf as- 
sise in his circuit. The rules of court require the bail-piece to be trans- 
mitted to the chief-justice., or other judge of the court of King's Bench, in 
eight days, if taken witliin forty miles of Londm or Westminster, or, if 
taken above that distance, xn fifteen days after the taking thereof ; and in 
the Common Picas, the bail, if taken within^ybr/y miles of Londor^, should 
be transmitted within ten days, or, if taken above that distance, within 
twenty days after the taking thereof^; unless all the judges are on their 
circuits, and then as soon as any one of them is returned But it is said 
that, notwithstanding these rules, the bail-piece must actually be filed 
with one of the judges, on the sixth day after the return of the writ in the 
King's Bench, or eighth day in the Common Pleas, or the bail-bond 
may be assigned And where the action is by original, in the King's 
Bench . or Common Pleas, the bail-piece being transmitted and allowed 
by the judge, should be filed with tho filacer of the county where the ac- 
tion is laid K. 

In putting in special bail, the parties to the suit should be named as in 
the process, unless the defendant be colled therein by a wrong name, and 
mean to avail himself of the misnomer ; in which case he should put in 
boil in his right name, stating that he was arrested or sued by the name 
in the writ : For if a defendant, sued by a wrong name, appear and perfect 
bail by his right name, without identifying himself as the person sued by 
the other name, the pliuntifif may treat the bail as a nullity, and attach the 
sheriff**. And if the defendant, after being arrested, were to put in bail 
abisvc in a wrong name, it would estop him from })leading the misnomer in 
abatement * ; even though he were himself no party to the recognizance K 
But where the plaintiff sued out an original writ against the defendant in 
his wrong name, the iwcecipe being right, and the defendant put in bail in 
his right name, the court set aside an attachment obtained against the she- 
riff, for not bringing in the body, but without costs on cither side * : And 
where the defendant yvas named in the notice of bail by his right name, as 
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having been sued by a witmg otfe; but hi the hdil^|)i^ 'bdvi^calM 
the wrong name only^ this was deemed *siifici^nt'^»‘ If the parties bu 
rightly named in the recognizance of bail, it' is sid||iient, where there is 
no exception, though they are misnamed in the affi^vits of sufficiency, ftnd 
acknowledgment of the bail \ 

Special bail are absolute or de bene esse^. In criminal coses, no justlfc Special bail, ab* 
cation being requisite, the bail are absolute in the first instance * ; but ^ 
civil cases, *they cannot be taken absolutely^ without the consent of the 
plaintiff, or his attorney ® : And when they arc token de bene esse, the de- Notice of baiL 
fondant’s attorney should give notice thereof in ^vriting, without deky, to 
the plaintiff's attorney^. Formerly, the defendant’s attorney ^vas re- InK.B« 
qnired to give notice of bail, in the King’s Bench, to the plaintiff’s at- 
torney, before it was put in s ; and the plaintiff’s attorney, on such notice 
being given to him, was obliged to attend before a judge, to accept of, or 
except to the bail ^ : But notice of bail is not now given, until after it is 
put in ; and though it should regularly be given before the time for put- 
ting in bail is expired, yet if it be not given in time, the plaintiff cannot, 
after notice, regularly take an assignment of the bail bond In the In C. P. 
Common Picas, where bail was put in in due time, the defendant was not 
formerly bound to give notice thereof, but the plaintiff must have searched 
in the filacer's book ^ ; though it was otherwise, if they had not been put 
in in due time * : But now, by a late rule of court when special bartl 
is put in for the defendant, a notice in writing of such bail being so put 
in, must be forthwith given to the plaintiff’s attorney or agent ; and spe- 
cial bail shall not be considered as put in, until such notice shall be given.” 

The notice of bail in town is, that they are put in ** ; or, if taken before Form of. 
a commissioner, that the bail-piece is, /fed®, with an affidavit of the due 
taking thereof, at a judge’s chambers ; or, in actions by original, in the 
King’s Bench or Common Pleas, that the bail has been allowed by a judge, 
and the bail-piece and affidavit are filed with the filacer. The notice, in 
either ease, should be properly entitled'^; and, where it is of bail put in, 

® 2 Chit. Rep. 81. ti habeas carimst in crumnal cases, see 1 Chit. 

** 6 Taunt. 663. and see 1 Price, 386. Cr. L. 129. 2 Chit. Rep. 109, 10. 6 Dowl. 

^ The origin of bail de bene esse is thus re- & Ryb 154. Petersd. Part III. Ch&p. HI. 
latcd by Gli/n, Ch. J. ** A bishop^ (says he,) ® R. M. 1654. § 8. K. B. R. M. 1664» 

having arrested a man for a large debt, he $ 1 1. C. P. 

tendered bail to chief justice Bkhardson, who ^ R. M. 16 Car, II. K. B. Append, Chap. 

took it in his chamber ; and the bail being in- XII. § IS. 15. 

suiTicicnt, the bishop represented the matter * R. M. 7 Joe, I. K. B. 

to parliament, and prayed their remedy for it: ** R. M. 21 Car, I. K. B. 

upon which it was enacted, that no bai4 taken * Per Cur, M. 44 Geo. IlL K. B. 

before a judge in his chamber, should bind ^ 2 Ken. 467. 

the plaintifl^ without his assent thereto, or the * 1 H. Blae. 699. 

confirmation of such bail taken by all the R. £. 49 Geo. III. 0. P. 1 Taunt. 616. 

court*’ 2 Sid. 91. For the proceedings in ” Append. Chapb XIL $ IS. 15. 

this case, see Man. Ex. Append. 943. ** Id, § 91, 99. 

® 9 Blac. Rep. 1110. And for the rules ^ Loffi, 987. and see 9 Chit Repb 77. 61. 
respecting bailing prisoners, on the retnm of 
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6hfc>uld irtt * ** trith'’ tHfth’ and cMaiiity; fthldr -dbdde^' 

l^d d!^e«s oi* thystej^ies ®, • in bider thai pkikiiiff'^ttiaj^ tfavef Att 'Opprfr-i^ 

tuiiity ()f inquiring after them ^ : And if the bail ibore 'iira the iiwne 
soha as weru bail 1i6 the sheriff, it i» nsuailjr so expressed iw the notice. 
In setting out In setting out the places of abode of the bail, it seems sufficient to de* 
t^jplaces of them in the notice, by their place of business * i But the pafish where* ^ 

in they live, without the j/res#, or other certain plaee of their residence, is 
too vague a description AiiE a mistake hi the number of the house in 
which the bail resides,: is a ground of rcjectiim s. So, it is not suffieiant to 
describe the bail generally, as of a large town, 8uchasZ.iW|xx>/^ Lancaa^ 
ter\ Leeds\ Leicester \ Birmingham'^, or the town and county of .-the 
town of Ndiingham^, without any further description, to direct the plain* 
'tiff in his enquiries as to their sufficiency : In all large towns, the street 
ought to be mentioned in the notice ^ And a description of bail as of one 
of the large villages near London, such as Clapham or Walworth p, or 
Battle Bridge % is too general, if there be a known and particular de* 
signation of the place where the bail resides. But when the plaintiff has 
had a long time to inquire after the bail^ or has in fact found them *, the 
court will not reject the bail, on account of a generality of description, 
which would otherwise have been fatal ; And, in the Common Pleas, the 
court will not take judicial notice of the size of the place, where the bail 
afe described as residing ; and if it be too large, that fact must be shewn 
Degree^ or mya- by affidavit As to the degree or mystery of the bail, a schoolmaster 
or clerk in the custom-house^, is holden to be well described as a gentle^ 
man : but the description of bail as a gentleman, when it appears he is a 
servant \ or clerk in a mercantile house y, or has recently been a hitcher, 
and is about to set up again in that trade *, is insufficient ; and though the 
bail has been found, yet the objection is not aided *. So, where a baker 
was described in the notice as a gentleman, the court of Common Pleas re- 
jected him ; and desired it might be understood in future, as a general 
rule, that a false addition to the name of the bail, should be considered as 
a ground of rejection *. But it is not a sufficient ground for rejecting a 
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persdn^te bill, in that oourty that he is desanWiia llin notice,. 
in rtberooutity of B, Jt seems thot shopkeeptBrh in general 

a sufficient description of bail ^ ; though bail so described have, under par- 
ticular circumstances, been rejected ^ The notice of bejl should regularly 
be served, either upon the plaintiff's attorney per or nfion^some 
clerk or servant in his office : but when the attorney cannot be met tvith, 
and his office is not open^ it is sufficient to stick up a copy of the notice in 
the King’s Bench office^ and put another under the attorney’s door And 
service of notice of bail, by leaving the same at a stationer’s, where the 
plaintiff’s attorney’s papers are usually left for him, has beeu deemed suf- 
ficient 

The plaintiff or his attorney, upon being served with this notice, either 
accepts of, or excepts to the bail. If he accept of them, the 4efendant*8 
attorney,, in the King’s Bench, should cause the bail-piece to be filed with 
ilie master, within twenty days after such acceptance ® : or if the plaintiff 
do not except to the bail for insufficiency, within twenty days next after 
notice thereof given to him or his attorney, then, upon an affidavit in wri- 
ting of such notice on the back of the bail-piece, for which affidavit no fee 
shall be taken, the bail-piece shall be filed by the defendant’s attorney, 
^vithin four days next after the end of the twenty days But if the plain- 
tiff be not satisfied with the bail, he may except to them in either court, 
and thereby compel a justification. If the bail to the sheriff become bail 
above, the plaintiff, in the King’s Bench, is not at liberty to except to 
them, after he has taken an assignment of the bail bonds ; for by so doing, 
lie has admitted them to be sufficient : but if exception be taken to the 
bail before the bond is assigned, they are bound to justify, notwithstand- 
ing such assignment^ : and in the Common Picas it is a rule, that ** in all 
eases wherein bail bonds shall be taken, and the same bail is put in above, 
the plaintiff may except against such bail The delivery of a declaration 
in chief heioxe special bail put in, is holden, in both courts, tQ be a waiver 
of the bail ; and, before justification, it is an acceptance of them ^ : But 
the plaintiff may declare de bene esse, or conditionally, provided good bail 
be put in, or the bail already put in do justify ^ ; though the demand or 
acceptance of a plea will even then, in general, be deemed a waiver the 
bail, or justification”^. When bail above is put in in due time, aaA^tice 
thereof given to the plaintiff’s attorney, the bail should be excepted to, 
and notice of the exception given to the defendant’s attorney, before the 
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sbeitf k niied* : Aild the^ diflel^oe in this betweoi the 

ori^i^ and added bail ; k Vaig beldan^at the adding bail afterwards, 
, doer not supersede the necessi^ of such eicception, before an attachment 
can issue agsiiist the sheriff, on account of the added bail not having jos^ 
When not. tided Jn time But whei» bail above is not put in at the time of ruling 
the sheriff to return the writ^.or bring in the body, he must put in and 
perfect bail^at his peril, or render 1:he Wendant,:9^hin,^ days in a 
town cause, or six days in a country cause, without any ^exception ; fw 
otherwise, if the plai^iff excepted, the sheriff would have four day|, after 
excepl^on to ^perfect bail, and by that means would have more th^ the 
time allowed him, by the practice of the court, to Return the writ and bring 
in the body ' 

Entry of excep- » In the ling’s Bench, the cxceptioh to bail, if put in in due time, should 
tion, in . ^ entered in the bail book at the judge’s chambers by bill \ or in the iila* 

cer*s1book by original^, within twentif days after notice of bail put in or 
Consequence of filed and not afterwards s. If it be not entered Avithin that time, the 
no^ entering it. becomes absolute ^ ; and the Bail-piece should be filed by the defend- 
ant’s attorney, within four days after the end of the iw&ity days ^ But 
if bail above^be not put in in due time, they must be justified, though not 
Notice of excep- excepted to by the plaintiff^. The exception being entered, notice thereof 
ftw"fuaSfyin^in should be given in writing, without delay, to the defendant’s attorney^ i 
B. ' and if the notice be given in term-time, the defendant shall procure hia 

bail to justify in fowr days exclusive^ter such notice ; or shall add other 
bail, who shall justify within the said four days ; but if such exception 
be entered in vacation, and notice thereof giveh in like manner, the bail 
put in, or other additional ba^, shall justify upon the first day of the 
Title of notice. , subi^uent term”'.” The notice of exception to bail should be entitled 
in the cause ; and if not so entitled, it is a nullity, although served upon 
the defendant’s attorney at the same time as the declaration”. And notice 
of exception to bail, entitled by mistake In the Lord Mayor’s court,” in- 
stead of In the King’s Bench,” is a nullity; and an attachment against 
the sheriff was in consequence set aside 
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In the Common Pleas it is a rule, that all cases of exception to bail, 
auch exception should be made, ^ther in the filacer's book, or on thelbail- 
piece, if taken by a commissioner, before itds transmitted, and afterwards 
%bove in the filacer's book, or on the bail-piece ® ,* and notice of the ex- 
ception must also be given in ^vriting to the^defendant's attorney B'lt 
notice of justification of bail is in that court a waiver, as between the 
parties, of a neglect to give notice of exception ; though it is not a waiver, 
with respect to the sheriff, so as to support a rule to bring in the body 
If special bail put in by the defendant be excepted to, the defendant in^ 
that court shall perfect hit bail, within four days after exception taken ; 
in de&ult whereof the plaintiff shall be at liberty to proceed upon the 
bail bond**: and of these four days, thj first is reckoned exclusively, and 
the last inclu^ely ; so that where thd exception is on Wednesday, an at- 
tachmeht cannot regularly issue against the sheriff till the Tuesday foi-- 
lowing, Sunday being considered as a dies non ** ; and if an attachment 
. issue on the fourth day, the court will set^it aside, without first calling on 


Exception, hois 
nmde^ in C. P,. 


Waiver of want 
of notice of. 


Time for justify, 
ing bail, in C. K 


the defendant to justify ball ®. 

In the Exchequer, it is a rule^ that « in every action where special 
bail is put in before the barons of this court, the plaintilT may except justifying bail, in 
thereto within twenty days next after the putting in of such bail, and notice J^xchequer. 


thereof given in writing to the plaintiff, his attorney or clerk in court i 
but no exception to bail shall be admitted, after the time hereinbefore 
limited : And in case exception shall lie taken tb the bail, within the time 
aforesaid, and notice of such exception given in writing to the defendant's 
attorney or clerk in court, the defendant shall perfect his bail, and justify 
the same, (if the notice be given in tcrm-4ime,) within four days after 
such notice ; but if exception be taken in vacation time, and notice thereof 
given in like manner, the defendant shall perfect his bail, and justify the 
same, upon the Jirst day of the subsequent term, unless the plaintiff, his 
attorney or clerk in court, shall consent to a justification before one of the 
barons of this court, in which case the bail shall justify themselves before 
one of the barons, within four days after notice of such exception in 
writing given to the defendant, his attorney or clerk in court : and in de- 
fault of the defendant's justifying his bail, in either of the said cases, the 
plaintiff shall be at liberty to proceed on the bail bond." Notice of ex- Notice of excep- 
ception is not entered, in this court, on the bail-piece, but is given on a 
separate paper, to the defendant's attorney or clerk in court, within Ac 
twenty days ; except when the twentieth day falls on a Sunday, in which 


case the exception may he made on the following day R. 

By the statute 4 & 5 W. & M. c. 4. § 2. the justices of the courts 
« of Kinc*8 Bench, &c. shall make such rules and orders, for the jus- licfoic coinniik- 

® sioners. 
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liifyipg of such bails as arc taken by a commissioner in l^e country, 
and making of the same absolute, as^o them shall sem meet ; so as 
cogni^or or cognizors,o£ such bail or bails be not compelled to ap-* 
pear in jferson in the said courts, to justify him or themselves ; but the** 
** sfftnc may, and is thereby ^ected to be determined by affidavit or af- 
iidavits, duly taken before the said commissioners, who are thereby em- 
powered and required to take the same, and also to examine the sureties 
upon oath, touching the value of their respective estates ; unless the 
oognizok or cogni^ors of such bail do live within the cities of J^ondmi 
and Westniinsicr, or within ien miles thereof.” And, by the rule^ of all 
the,cou^8, ^'tevery commissioner is required to have a book, kept pur- 
posely for entering exactly the names of the defendant and his bail, and 
of4he plaintiff, as it is in the bail-piece, and the time of the taking thereof, 
and the name of him by whom such bail shall be transmitted ; and alsos, 
in the King’s Bench and Exchequer, the name of the attorney for the de- 
fendant : and the plaintiff's attorney shall be at liberty to repair to the 
commissioner’s book, for the names of the bail, to the end that he may in- 
quire of the sufficiency of them ; and if they are found insufficient, he 
may except against them, within twenty days after tlie said bail is trans- 
mitted, and notice to the plaintiff or his attorney of the taking thereof : 
and in that case the defendant must either put in better bail, or the cog- 
nizors of such bail must justify themselves in open court, either by af- 
fidavit taken before such commissioner that took the said bail, or by oath 
made in court, or before one of the judges of the said courts respectively \ 
When the bail already put in do not mean to justify, others should be 
added, before a judge, on the bail-piece by hill, or in the filacer’s book by 
original, in the King’s Bencli ; or, in the Common Pleas, with the filacer 
or his clerk, within the time allowed for their justification : and if there 
be not time enough, the defendant’s attorney may take out a summons, 
aud obtain an order for further time The summons in such case, if 
made returnable before the time allowed for justifying bail has expired, 
will operate as a stay of proceedings ^ It seems that, generally speaking, 
bail are not in a condition to make any motion to the court, until they 
have justified^. And when bail are excepted to, they are considered as 
no bail, unless they justify ® ; and if they do not justify, the court will 
order their names to be struck out of the bail-piece ^ : But until this be 
done, they arc liable to be proceeded against s : and if it be not done 
until after proceedings have been had against them, they must pay the 
costs of such proceedings K It should also be observed, that one who is 
bail, being interested, cannot be a witness in the cause for his principal ; 
nor is the wife of bail competent to give evidence for the defendant, on 
■ R. T. 8 W. III. reg. 8. § 4, 5. K. B. R. ^ Say. Rep. 58. I Wils-SSV. S. C I Ken. 

10 March, 5 W. & M. $ 4, A. a P. 1 882. 

Burt. 128, 9. Man. Ex. Pr. 106, 7. in Scac. > 1 Ken. 382. Say. Rep. 808, 9. S. C. 1 
^ 1 Cromp. 8 Ed. 62. 84^ &c. Taunt 427. 
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whose hehalf her husband became bound* : and therefore^ if the defendant How to make 
be likely to hare occasion to examine ofle df his fcail as a witness^ he must '***” 
make an aiHdaVit that such bail will be a material witUess for hhn inithe 
caused; and thereupon move the court for a rule to shew cause, Vhyjiis 
name should not be struck out of the bail-piece/bn adding and jfiistlfying 
another in his stead ; which the courts vidll order/ on an affidavit ser- 
vice, if no sufficient cause be shewn to the contrary '‘And nffiere one of 
the sureties in a replevin bond was a material witness in the pauhe, the 
court granted a rule for substituting another surety in his ^ace, upon^ 
giving the defendant’s attorney notice of such rule * ' 

Previous to the justification of bail, there should be i^noilce^ setting Notice of justi- 
forth that the bail already put in will, on a certain day, justify themselves 
in open court ® ; or that one or more persons will be added, and justify 
themselves as good bail for the defendant This notice should be pro- Title of. 
perly entitled; and therefore in an action at the suit of two, if the notice 
of justification and recognizance of bail ar^ at the suit of one only, the bail 
may be treated as a nullity ^ : But it is no objection to the notice of'justi- 
dcation, that it states that two were added bail, when in point of fact one 
only was added \ In the King’s Bench, the notice of justificaBon should Contents of. 
regularly contain the Christian and surnames of the bail and also, in the 
case of added bail, their additions ^ ; but this does not seem to be neces- 
sary, in the case of justifying bail already put in, whose additions must 
have been before inserted in the notice of bail I The same distinction 
was formerly observed in the Common Pleas ^ : But, by a late rule of 
that court", in every case wherein the same bail have been already put 
in, or wherein other bail are intended to be added to the original bail 
“ put in, the names and descriptions, or name and description, of such 
" same original bail intended to justify, or added bail to be put in and 
justify, shall be inserted in every notice of such same or added bail to 
be justified, or to be put in and justified, pursuant to such notice; and 
that in default thereof, in cither of the cases aforesaid, no rule for the 
allowance of such same or added bail shall be drawn up.” If the bail Wlien baU put 
were put in before a commissioner, the notice should express that they 
will justify themselves bi^ affidavit ° .• And, except where the defendant is 
a prisoner p, it cannot be given by a new attorney, without an order for 
changing the attorney before employed % In the King’s Bench, when In K. B. 
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the bail already put in intend to justify, one day'S'^previouo notice of juMi^ 
fication, or notice for the next day, is deeined sufficient * ; unless Sunday 
interTene, and then notice Uiuift be given on Saturday for Monday. But 
^vhere other bail are added to those already put in, there must be tm days' 
previous notice of justification, one inclusive and the other exclusive, as 
Monday for Wednesday \ or, if Sunday intervene, Saturday for Tuesday, 
In C. P. &c. In the Common Pleas, two days* notice of justification must be given, 
as well where the bail already put in intend to justify, as in the case of 
added bail And Sunday is not reckoned a day for this purpose : there- 
When time cx- fore, notice of added bail on Saturday for Monday is not sufficient If 
TumnKrdav^&c. allowfd for justifying expire on a day in term, which happens to 

be Midsummer day, or any other holyday when the court does not sit, the 
notice of justification, in the King's Bench, should be for the day they 
ought to justify, to prevent an assignment of the bail bond ; and the bail 
may justify the next day as a matter of course ^ : but, in the Common 
Pleas, the notice ou|ht to be given for the bail to justify on the following 
In Exchequer, day ^ In the Exchequer, the clerk in court must sign all the proceed- 
ings : It is not sufficient that it be done by the attorney or agent 8 ; 
Therefore, bail in that court were not allowed to justify, when the notice 
of justification was signed by a person describing himself as the defend- 
ant’s agent, not being an attorney of the Exchequer, or clerk in court \ 
And a notice to justify bail on a day on which the court sits in equity, is 
holden to be a bad notice ^ 

When bail above is put in, and exception entered in vacation, the de- 
fendant’s attorney, in the King’s Bench, must, within four days after the 
exception, give notice of justification of the same bail for the first day of 
the next term ; or the plaintiff may take an assignment of the bail bond*^ : 
It is not necessary, however, that the same bail should justify; tkerule of 
court ^ requiring, that if the exception be entered in vacation, find notice 
thereof given, the bail put in, or other additional bail, shall justify on the 
first day of the subsequent term : and therefore, where bail were excepted 
to in vacation, and the defendant gave four days notice of justification for 
the first day of the next term, but two days before that time gave notice 
of added bail, the court of King’s Bench held, that the latter bail were 
entitled to justify In the Common Pleas, notice of justification may be 
given at any time in vacation, so as there be two days notice before the 
first day t)f the next term ” : And, in that court, two days notice of bail is 
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not requived on an attachment, but^ reaaQiyible xiQtice j» sufficient ^ In 
the Exchequer, when an exception is enm^in vacation, notice of justifi- 
cation for the Jirst day of the ensuing tenpa, must be given withiq 
days after such exception'*; and the bail cannot regularly Justify at cham- 
bers in vacation, without consent, except in the case of a prisoniBr • 

The notice of jultification of bail, like^the notice of putting it in must 
be personally served, either upon the plaintiff’s attorney, or upon some 
derk or servant in his office®. And service of the notice of justification 
on the master of a house, in which the attorney had an office, is not suffi- 
cient)‘i;^ess some privity be shewn to exist between them^; But if an 
attorney be not at diambers in office hours, service on a person with whom 
his papers are directed to be left, is deemed sufficient ^ : and notice of jus- 
tification may be stuck up in the King’s Bench office, for tlic plaintiff’s 
attorney, who had no known place of residence or business \ This, notice 
must have been formerly served before ten o’clock at night, in the King’s 
Bench'; of’ nine o’clock at night, in the Common Pleas'^. And, in the 
former court, it was holden, that an affidavit that the office door was shut, 
and the notice left there, before ten o’clock at night> would not suffice 
unless the plaintiff’s attorney had afterwards acknowledged the receipt of 
it ; and that service of the notice of justification after ten o’clock was 
bad, though the person on whom it was served read, or even retained it 
But where notice of bail was served in duo time, by leaving it at the office 
of the plaintiff’s attorney, who returned it the next day in a letter, saying 
that he should not accept the notice, because he had taken an assignment 
of the bail bond, but the letter did not state the time when the notice was 
received, this was deemed a sufficient acknowledgment to render the ser- 
vice of the notice effectual And now, it is a rule in all the courts p, that 
every notice for justifying bail in person, shall be served before eleven 
o’clock in the forenoon of the day on which, according to the present prac- 
' tice, such notice ought to be served ; except in case of an order of the 
court for further time, in which case it shall be sufficient to serve the no- 
tice before three o’clock in the afternoon of the day on which such order 
shall be granted : and in all the cases aforesaid, the affidavit of service 
shall specify the time of day at which such notice shall be served.” This 
rule, however, does not seem to apply to country bail, who are justified by 
affidavit. 


In Exchequer. 
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OF SPECIAIi BAIL. 


jflail court, in 

K.B. 


No bail court 
in C. P. or Ex- 
chequer. 

Time of justify- 
ing bail, in K. B. 


The court in which hail are added and justified^ in the King’s Bench, 
(commonly called the hail court,) is now Usually holden before one of the 
judges of that court, in pursuance of the statute 57 Geo. III. c. 11. by 
which it is declared to be la^vful " for any one of the judges of the King’s 
'' Bench,' when occasion shall so require, to sit apart from the other 
judges of the same court, in some place in or near to Westminster hall, 
for the business of adding and justifying special bail, in caused depend- 
iiig in the same court, whilst others of the judges are at the same time 
proceeding in the dispatch of the other business of the same court in 
** hank, in its usual place of sitting for that purpose in Westminster haU; 
and the proceedings so had by and before such one of the judges, so sit- 
ting apart for those purposes, are made as good and effectual in the law, 
‘‘ to all intents and purposes, as if the same were had before the court as- 
" sembled and sitting as usual, in its ordinary place of sitting in West- 
mincer hall” In the Common Pleas and Exchequer, there is no dis- 
tinct or separate court for the justification of bail. 

It was formerly a rule *, made in consequence of the obstruction of ac- 
cess to Weslminster hall during Mr. Hastings's trial, that the court of 
King’s Bench should sit in Serjeant's Inn hall, every morning during 
term, from half past eight o’clock till ten, for the purpose of taking justi- 
ficatiohs of bail, and hearing motions of course, and discharging insolvent 
debtors ; and that it should adjourn on Mondays, Fridays and Saturdays, 
from Serjeant's Inn to Westminster hall, to transact the usual business, 
except the justifying of bail and discharging insolvent debtors, which bu- 
siness was directed to be transacted entirely at Serjeant's Inn hall; and 
it was ordered, that the bail should attend before half past nine, and that 
if they did not, they should not be permitted to justify. This rule was 
repealed by a subsequent one^, ordering, that the sittings of the court in 
Serjeant's Inn hall, should be discontinued ; and that the business there 
transacted should be done in the court of King’s Bench at Westminster, 
where one of the judges would sit, during term-time, every morning at 
half past nine o’clock, for the purpose of taking the justification of bail, 
and discharging insolvent debtors ; and it was directed, that no bail should 
be permUted to justify after ten o’clock : And accordingly, when the bail 
court was established, Mr. Justice Bayley, sitting in that court, directed 
it to be understood in future, that bail intended for justification, must be 
in Westminster hall, by half past nine o’clock in the morning ; and that if 
the bail were not ready, and the papers delivered to counsel by ten o’clock, 
no bail would be taken after that hour When there are but few bail, 
it is necessary that they should be very punctual in the time of their at- 
tendance j for if they ate not ready when the judge takes his scat, he will 
not wait for them till ten o’clock ; but when the bail are numerous, the 
exact time of their attendance is not so material : And, on the last day of 
term, bail are still allowed to justify, as formerly, in full court, at its ris- 

* R. £. 88 Geo. III. K. B. be strictly attended to. 

^ 11. T. 85 Geo. III. K. B. which rule was ‘ H. 59 Geo. III. K. B. and see 1 Chit, 

directed by that of H. 46 Geo. III. K. B. to Rep. 1. (a). 



or -.BAIL. 2^ 

ing, whetlier . by affidavit or pthiffwis^. In the Common Pleas> it is a InC. P. 

mleS that ^^bail shall justify at the siiiing oi the court only^ and at no 
Other time^ except on the lost day of term^ 4 ^hen baib who may have been 
prev^ted from attending at the sitting of the court, ahall be permitted to 
justify at the rising of the court.” And, in the Exchequer,^ the junior In Exchequer, 
baron attends in court alone, a few minutes before ten o'clock, every morn- 
ing during term, for the purpose of taking the justification of bail, and . 
such motions as are merely of course ; and it is expected that all such 
matters should be then brouglit on, in order that they may be disposed of 
before the court is full, that they .may not interfere with the more im- 
portant business K This, however, does not extend to the justification of 
bail by affidavit But no bail will be permitted to justify in person, un- 
less they arc in attendance, and counsel instructed, by half past ten o'clock 
at the latest 

The justification of bail is either, in person or by affidavit When the Justification of 
bail are put in before a judge in town, whether by bill or original, they t?ien pn7a be- 
inust personally in court; or, by consent®, before a judge at his fore a judge in 

chambers : and in order to justify themselves, must swear that they are 
housekeepers, or freeholders, and, if more than twoj that they ^e respect- 
ively worth double tlie sum sworn to, or 1000/. beyond that sum, if it cx^ 
ceed 1000/^., after all their debts arc paid, or over and above all debts or 
demands due from them to any person or persons whomsoever®; it not being 
sufficient for bail to swear they are worth a certain sum, exclusive of their 
debts \ Bail put in before a commissioner must justify themselves in the How, when put 
same manner, where they live in London or Westminster, or within ten 
miles thereof * : But where they live at a greater distance, they may be 
justified, without their ])ersonal attendance, by affidavit, duly taken before 
the commissioner, of their being heusekeepers, &c. ^ ; and they may be so 
justified, though the defendant has been arrested in London, in a town 
cause ' ; nor is it necessary that, in bail by affidavit, both the bail should 
justify before the same commissioner The affidavit of justification must Affidavit ofjus- 
state the addition of the degree or mystery, as well as the names and places 
of residence of the bail " ; and it is usually annexed to the bail-piece, and 
a copy of it delivered to the plaintiff's attorney, at the time of giving him 
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OF, .SPECIALr BAIL. 


notice of the bail-piece being filed ; after whiA^if an exception be entered^ 
which seldom happens^ the affidavit must be produced and read in court as 
a justification^ upon notice given thereof^ andf]an affidavit of the service, of 
such notice. An afiidavit that A, and jB*. and each of them^ were worth 
double the sum sworn to in the affidavit to hold to baih exclusive of aU 
debts due to any other person^ is suiKcient And the affidavit of justifi- 
cation need not be sworn before the same commissioner^ as the afiidavit of 
taking the bail^. In the Exchequer^ the affidavit of justification of coun- 
try bail ought to be taken before the bail commissioner ; and the affidavit 
of caption^ before a commissioner for taking affidavits, or the baron to whom 
the bail is transmitted 

When the bail arc to be justified in court, an affidavit must be made of 
the service of notice of justification ; which should state the manner in 
which the notice of justification was served^. And where the notice of 
justification was served, and affidavit of the service thereof made, by differ- 
ent attornics, without a rule to change the former attorney, the bail were 
rejected This affidavit should be properly entitled « : and is delivered 
to counsel in the King’s Bench, or a serjeant in the Common Pleas, with 
a brief or motion paper, indorsed to move to justify the within bail;” And 
at the time appointed by the notice of justification, they are allowed to jus- 
tify, if' present, as a matter of course ; unless they are opposed by counsel 
vivd voce, or, if taken before a commissioner, upon cross affidavits \ If 
bail arc to be added, they ought to attend for the purpose, in the King’s 
Bench, before the judge goes into the bail court, otherwise they are them- 
selves delayed, and the business is impeded : and care should be taken, in 
actions by hill, to have the bail-piece in court, otherwise the bail cannot 
justify * ! In actions by original, the filacer attends with his book. And 
when bail arc opposed in two actions, they must be opposed in each sepa- 
rately In the King’s Bench, opposition to bail must be before justifica- 
tion; and a mistake of counsel, in not opposing in time, will not be a 
ground for being afterwards permitted to examine them ^ So, in the Com- 
mon Pleas, if bail justify, without the observation of counsel instructed to 
oppose tliem, the court will not require them to come up again, and justify 
de novo 


The common grounds of opposing bail are first, that there is some de- 
fect in the baiUpkee. But where the bail-piece was not entitled of the 
court, or in the cause ", or it did not appear thereby, that the person before 
whom the bail was taken ^vas a commissioner °, time was given, in the 
King’s Bench, to amend the defect. And when bail has been put in by a 
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wrong name^ a misnomer in the bail-piece may be amended^ if the bail be 
rightly named in the notice ^ 

Secondly^ It is a good ground of opposition^ that there is some defect in 
the notice of bail ; which should truly and accurately describe the persons 
intended to justify^ so that the plaintiff may not be misled : and therefore^ 
where one«of the bail was described as the housekeeper, and it turned out 
that his'^ther was really the occupier of the house, the bail court would 
not permit him to justify, nor grant time to add and justify ahotUhr, with- 
out an affidavit repelling all intention to mislead^. So, notice given of bail 
as put in before one judge, when in fact they were put in before another, 
is irregular ® : And, in the King’s Bench, any material defect in the notice 
of bail, as that it is not properly entitled or that it does not set forth with 
truth and certainty, the names places of abode and degrees or mys- 
teries « of the bail, will be a good ground for opposing them ; provided it 
be verified by affidavit, that the defendant’s attorney has not from that 
cause been able to find them, and make the requisite enquiries into their 
sufficiency : But where that is not the case, and there is no ground to sus- 
pect fraud, objections of this sort are in general overruled, or the court will 
give time to correct them. 

Thirdly, Bail maybe opposed, on account of some defect in the form, or 
irregularity in the service, of notice of justification; or in the affidavit of 
such service In the King’s Bench, we have seen * ** , the Christian and sur- 
names of the bail should regularly be inserted in the notice of justification, 
as well as in the notice of their being put in ^ : And it is a good ground of 
rejection, that one of the bail referred to in the notice, as the bail put in 
before, is described by a different Christian name from that which was be- 
fore given him I But it is no ground for rejecting bail,, that the plaintiff’s 
and defendant’s names are transposed, in the notice of justification"'. It is 
said, that the notice of justification ought to contain the addition of the 
bail": but this, it is conceived, only applies to added bail; for it seems 
that, in the King’s Bench, when the same bail are regularly put in and ex- 
cepted to, the defendant need not describe them in his notice of justifica- 
tion®. And where the notice of justification did not state the addition of 
the bail, but described him, contrary to the fact, as bail of whom notice had 
before been given, time was allowed to justify, on condition that the de- 
fendant should produce an affidavit that the error was accidental p. In the 
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In service of 
notice of justifi- 
cation, or affi- 
davit of such 
service. 


Common Pleas, we have seen » that, by a late rule ef'^eburty the names and 
descriptions of the original, or added, bail most in fill eases be inserted in 
the notice of jnstification. ' And bail by affidavit were rejected in that court, 
on the ^ound that one of them was described in the notice of justification 
as J. M, generally, but in the affidavit of justification, as J. M. the 
younger ^ But, previously to the above rule, where bail had\heen mis- 
named in the notice of justification, and was sworn accordingly, Ae court 
of Common Pleas permitted him to justify, on his swearing that he had 
sufficient property; it appearing that he had been founds by, the party in- 
quiring after him, with reference to his becoming bail ^ : And the want of 
a description in the notice of justification of bail already put in, was holden 
to be waived by the plaintiff’s having excepted to them ; as he must have 
seen, when he entered his exception in the filacer’s book, where the bail 
lived, so as to give him an opportunity of inquiring after them When 
there is a wrong Christian name in the notice of justification, the bail court 
will allow time to amend and justify ® : i^nd where, in the case of bail by 
affidavit, the names of the bail were omitted in the notice of justification, 
through the neglect of the attorney in the country, the court gave two days’ 
time to serve fresh notice, there being no suggestion that the omission was 
for the purpose of delay But the bail court will not allow time to cor- 
rect a misnomer, in the notice of justification of bail by habeas corpus 
In the King’s Bench, notice of justification by three bail, has been holden 
good ; though it is otherwise in the Common Pleas * : but notice that A. 
B. and C., or twojoi them, will justify, is irregular^. And, in the latter 
court, special bail are allowed to justify, although they did not actually 
become bail, before the notice of their justification was delivered to the 
plaintiff’s attorney -.or agent*. 

It has been already shewn, in what manner the notice of justification 
should be served™ : and if the service of such notice, or the affidavit thereof, 
be defective, the bail wll be rejected ; unless time be asked by counsel to 
rectify the mistake, which is in general granted, on condition of putting 
the plaintiff in the same situation as he would have been in, if the mistake 
fiad not happened. Indeed, this is quite a matter of course, if the bail be 
not opposed, and the objection arise from a mere mistake or clerical error, 
as where the affidavit of service is not properly entitled And where there 
were two different notices of justification, one being of added bail, and the 
affidavit of service did not designate which of the notices had been served 
on the plaintiff’s attorney, it was holden, that the affidavit was defective, 
and must be amended and re-sworn, before the bail could justify An 
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affidavit howeveti of the service of notice of justification^ ivherein the de- 
ponent ivas described by mistake as agent for the pfaintiff, instead of the 
drfmdaM, was allowed to pass conditionally^ provided^ before the rule for 
allowance should be drawn up^ a fresh affidavit was filed> in which the mis- 
take should be corrected ^ 

f^ourthlj^^ When bail are taken before a commissioner^ they may be op- 
posed^ on account of a defect in the affidavit of caption^ or justification : 
And an affidavit of justification^ stating the names and places of residence 
of the baih without the addition of their degiee>. has been deemed insuffi- 
cient ^ ; but time was allowed to amend the affidavit ^ : And the like in- 
dulgence was giveny where one of the bail was named Llopd, with a double 
LI in the notice of baih and Lopd with a single L in the affidavit of justi- 
fication In the King’s BCnch/ where the sam^ persons arc bail in more 
actions thau one^ it is sufficient for them to swear> in the affidavit of, jus- 
tificatioiirin each action^ that they are worth double the amount of the sum 
sworn to in that action^ after payment of all their just debts but^ in the 
Common Pleas, each affidavit ought to state, that they are worth double 
the amount of the debts, in all the actions wherein they ofiTer to become 
bail ® ; unless where actions are brought against different parties, on the 
same bill of exchange or promissory note ^ : And, in the Exchequer, where 
one indorser had become bail for another, on the same bill, and both of 
them were also bail in other actions, the court held, that they ought to 
swear themselves worth double the sum sworn to, over and above all their 
just debts, and the sums for which they had justified in the other actions; 
and the bail, who was sm indorser, should also have included in his affi- 
davit, the amount of th| bill on which the action was brought An 
affidavit of the caption, ot justification of country bail must state, in the 
jurat, the names of all the deponents and the place at which it was 
sworn * : but time will be allowed to amend the defect *. It is said, how- 
ever, that on bail by affidavit, time will not be given to amend a mistake 
in the jurat, occasioned by the error of the commissioner in the country, 
unless the defendant produce an affidavit of merits ^ : And it is a rule, in 
these cases, that the defendant’s attorney must pay the costs of the amend- 
ment. 

Fifthly, It is a good aground for opposing bail, that he is a peer of the 
realm, or member of the house of commons ^ ; or an attorney, or attorney’s 
clerk ^ ; or a sheriff’s officer, or bailiff, or other person concerned in the 
execution of process \ And where one of the bail was an attorney, the 
bail court refused time to add and justify another ; holding, that the de- 
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S^BCtAt/^Alfci 

fehdatit ought to huve known that cirodmstance) before nbtice Was giv<bn \ 
But an attorney or his clcrk> we have seen may be ptit in as bail) though 
he is not in general allowed to justify : and an attorney who had not 
practised for six years, has been permitted to justify as bail SO) the 
husband of a defendant) who had married after the arrest) and before the 
return of the writ) has been allowed to be bail 

Sixthly) It is a rule in the Common Pleas ^ and has become tile settled 
practice of the King’s Bench that no person shall be permitted to jus- 
tify himself as good and sufodent bail) if he shall have been indemnified 
for so doing) by the attorney concerned for the defendant.” Under this 
rulC) the court of Common Pleas rejected bail) who had received a verbal 
promise of indemnity from the defendant’s attorney ; though they allowed 
the defendant time to put in fresh bail s • In the King’s Bench) bail was 
rejected) where he was to receive a commission on the amount for which he 
proposed to justify And where it appeared, after bail had justified, 
that money had been given to one of them for his trouble and loss of time 
in coming up to justify, the court/ though they did not set aside the al- 
lowance of bail) imposed terms upon the defendant, of producing an af- 
fidavit of merits, bringing the sum sworn to into court, and taking short 
notice of trial*. But it is no objection to bail, that they are indemnified 
by the sheriff’s officer or a third person *. 

Seventhly, One of the principal objections to bail is, that they are not 
housekeepers, or freeholders And bail cannot justify as a housekeeper, 
in respect of a house which he has taken, if prevented from obtaining 
possession by a death in the family of the former tenant ; or who has 
ceased to be a house-keeper, since he agreed to become bail ® : nor the oc- 
cupier of a tap connected with a tavern, the lidgnce being taken out in the 
name of the tavern-keeper p ; nor the occupier, under a lease of every 
room in a house except one, which is reserved for his landlord, who pays 
the taxes Also, bail ^vas rejected, who had rented a house, and underlet 
the same to another, who paid the taxes, and let the first floor to the bail ; 
but the landlord refusing to accept the undertenant, the rent for the whole 
house was paid by the latter to the bail, who paid it over to the landlord 
If the bail however are housekeepers, the rent of their houses is immaterial, 
though it be under ten pounds ■ ; nor is it necessary that they should have 
been assessed to the poor*s rate ^ : though bail have been rejected, for not 
paying arrears of king*s taxes In the Common Pleas, the court allowed 
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a person to justify asbail^ ,m respect a h^use kqit^by him and his 
partner^ who carried on business therein^ where the rent and taxes were 
paid by them jointly^ and his partner resided in the house, though he 
lodged himself at a considerable distance therefrom * : And wherg^a. per- 
son hq^ taken a house, .occupied by several tenants or lodgers, from one 
of whom he had received rent, he was holden to be qualified to justify as 
bail, althpugh he had not occupied the house himself ^ The plaintiff also, 
in. that court, may waive the qualification of the bail being housekeepers, 
&c. in which case they only swear, in justifying, to the amount of their 
property ^ In the Exchequer, a person employed by the commissioners 
in the repair of water-works, who was allowed a house to live in during 
the period of his employment, for which he paid no rent or taxes, was per- 
mitted to justify as bail \ But a person living in lodgings in Londm^ 
was not allowed to justify as bail, although he was a housekeeper in Scot- 
land ^ Where a bail has ceased to be a housekeeper, at the time he comes 
up to justify, the bail court will give time to add and justify another in 
his stead ^ : but where notice had been given of bail, one of whom was 
notoriously not a housekeeper, and had refused to become bail on that 
ground, after he had agreed to do so, the bail court refused time to add 
and justify another s. 

Eighthly, It is a good objection to the sufficiency of bail, that they are 
not respectively worth double the amount of the sum sworn to, or one 
thousand pounds beyond that sum, if it exceed one thousand pounds, after 
payment of all their debts. To this head may be referred bankrupts, who 
have not obtained their certificates or such as have been twice bankrupts, 
and not paid^^/ce/^ shillings in the pound under the second commission 
and insolvent debtors, discharged under the general insolvent act, who 
are not allowed to be bail, until they have paid all their debts K And 
a bail who had been recently a bankrupt, was not permitted to justify, 
although he swore that he had since acquired property, by the bounty of 
his friends, to the requisite amount \ So, where one of the bail admitted 
on examination that he was a certificated bankrupt, but had since been ar- 
rested, and could not remember how often, but admitted that it was at 
least six times, the court rejected both, and would not grant further time 
to add and justify other bail And a bail was not permitted to justify, 
who had recently been bankrupt, and obtained his certificate, but did not 
know whether his estate had paid any dividend ° ; or who could ns>t say 
whether, during the interval between his bankruptcy and certificate, he 
had or had not justified as bail But bankruptcy is not of itself an ob- 


” 1 Moore, 529. and see 8 Moore, 525. 1 
Bing. 430. S. C. accord, 
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jectidtt^ when thfe party has obtained his certificate *'; an insbltent 
debtor^ di^harged under the insolvent act, may be bafl, after he has paid 
all his debts *>. • \ 

A bail has also been rejected, on the ground of insuffidenejr, who 
admitted that he had been bail before, but did not know in how many 
actions, or for what sums or swore, that he did not know Whether he 
had been arrested or not, during the space of two years ^ ; or who had suf- 
fered his father to receive parochial relief®, or his children to be in the 
workhouse, without assigning a sufficient reason ^ ; or because his name 
was on the books of the King's Bench prison as a prisoner, and the action, 
though supersedeable, was not actually superseded s. And it seems, that 
when the court orders the bail to submit their property to inspection, in 
order to ascertain its sufficiency to enable them to justify, the plaintiff 
may cause it to be appraised by a broker But it is no objection to bail, 
that he had been transported thirty years before K And it seems, that 
the circumstance of not knowing the defendant, being only a mark of 
suspicion, may be explained away K So, it is no objection to bail, that 
they are liable as indorsers of the bill of exchange 07 i which the action is 
brought ^ But it is said to be a general rule, that so long as there are 
outstanding dishonoured bills which arc not renewed, nor the right of 
proceeding upon them suspended, a person liable thereon cannot justify as 
bail And a bail was rejected, who had been bail to the sheriff in a 
former action, and not excepted to, it appearing that his property was not 
sufficient for both actions “ ; though time was allowed to add and justify 
another bail ®. It has been doubted, in the Common Pleas, whether it is 
a sufficient objection to bail, that he lives within the verge of the court ® ; 
but it seems that this, without other suspicious circumstances, such as his 
being much in debt and the like, is not sufficient p. In the case of bail 
by affidavit, they will not be allowed to justify, if an affidavit be produced 
on the part of the plaintiff, that they have declared themselves to be in- 
sufficient 

Ninthly, Foreigners, it seems, are not admitted to be bail, merely in 
respect of property abroad, which is not liable to the process of the court ^ ; 
though it has been said, that merely having no property in England, is 
not of itself a sufficient objection, without other auxiliary circumstances * : 
And where one of the bail was a Portuguese, and owned a ship, which 


® 1 Chit. Rep. 9. but sec id, S. 

^ Id, 116. 

® Loffl, 72. 194, 
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had fbr two y^s before traded between London and. Portugal, and was 
then gone to Cadiz, whence she was expected to returi^>. oni was in- 
sured in London ; the court of King’s Bench permitted the bail to jus- 
tify^ althap^ he did not swear to any effects in England So^ bail Bail, having 
have been allowed to justify^ in respect of property consisting partly of abroad, 

cash^ and partly of a freehold house at Gibraltar j^d the distinction 
seems to be between foreigners, fmd British subjects resident in this country: 

The former are not allowed to justify, in respect of property abroad ; but 
with regard to the latter, it is said that the circumstance of their not 
having property in this country, subject to the process of the court, con- 
stitutes no objection to their becoming bail 

Lastly, it is a rule in the King’s Bench, that whenever two or more Costs, on two 
notices of justification of bail shall have been given, Jjeforc the notice on 'jJisJificjSonT 

which bail shall appear tO justify, no bail shall be permitted to justify, iu K. B. 
without first paying, or securing to the satisfaction of the plaintiff, his at- 
torney or agent, the reasonable costs incurred by such prior notices, 
although the names of the persons intended to justify, or any of them, 
may not have been changed, and whether the bail mentioned in any such 
prior notices shall not have appeared, or shall have been rejected Prior 
to the above rule, which does not apply to country bail the costs of the 
former oppositions were not allowed, although there had been three notices 
of justification, where one of the notices was merely of bail put in for the 
purpose of a render ^ And where, upon the removal of a cause by habeas 
corpus from an inferior court, three notices were given of the same bail, to 
justify in vacation, before different judges, and the plaintiff had incurred 
the expense of three oppositions, the bail court held that, on their appear- 
ing to justify upon a fourth notice, they had no authority to compel the pay- 
ment of the costs incurred in consequence of the former notices ; though 
it might be the subject of an application to the court, againsjt the attorney, 
for vexatious proceedings ^ In the Common Pleas, bail were not permit- In C. P. 
ted to justify, till the costs of a former opposition were paid to the 
plaintiff, though the defendant was in custody^. But if bail arc Op- 
posed and rejected, and the defendant is surrendered on the next day, he 
may in that court justify new b<yl, without paying the costs of the former 
opposition K And where the defendant refused to move that his bail might 
* 

^ Colson V. Carfumly^ T. 22 Geo. 111. K. & Aid. 559. 2 Chit Rep. 376. 1 DowL & 

B. and see the case of IVeljbrd^s bail, M. 57 Ryl. 196. and see 1 Chit JRep. 658. S Bam. 

Geo.* III. K. B. 1 Chit. Rep. 286. in notis. & Aid. 759. 5 Barn. & Aid. 533. 1 Dowl. 

*> 4 Maule & Sel. 173. iter Dampier, J. on & Ryl. 142. S. C. 1 ]VI*CleL & Y. 40. 

the authority of Christie v. FUtend, 2 Blac. ^ Fennell y. Gardner^ £. 8 Geo. IV. K. 

Rep. 1323. 4 Maule & Sel. 371. S. P. iter B. per Baytey^ J. 

Baytey^ J. But the cases upon this subject ' 1 Chit. Rep. 658. (a), 

being contradictory, it must not (be ob~ *7(1.44. Andaee t(/.80. where, on an ap- 

served,) be taken for granted, that a party plication to the court for costs, against the 

can justly, in resj^pt of property abroaci, attorney, the matter was referred to the 

when he^as no other property. Id, ibid. Master. See also 2 Chit. Rep. 89. 

® 1 d&t lUp. 885, 6. (^i). I- 1 Taunt 57. 

0 B. H. 8 & 3 Geo. IV. K. B. 5 Barn. > I Bos. & Ful. 88. 
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justify, till they had-paid certain costs, the court permitted them to justify 
on their own jmotioll^ In the Exchequer, ^ too general description of 
bail, although a sufficient ground for opposing their justidcation, is not of 
itself enough to call upon the court to fix the defendant with title costs of 
the opposition at the time ; but the consideration of costs will be reserved 
till the bail justify 

If the bail do not attend to justify at the time appointed, and no fur* 
ther time be given, they are said to be out of court But further time is 
sometimes given, on the motion or suggestion of counsel, cither to justify 
the same bail, or to add and justify others.* And it is a rule, in the 
King’s Bench that when a motion is made for further time to justify 
bail, it must be supported by an affidavit of the special fa^ alleged in ex- 
cuse of the bail not attending at the time mentioned in the notice of jus- 
tification ; or, in case further time be given upon suggestion of counsel, 
then the bail shall not be permitted afterwards to justify, unless, at the 
given time, such an affidavit be produced as before described.” The affi- 
davit in such case should state, in the King's Bench, that the persons not 
attending had consented to become bail, and were believed to be compe- 
tent to justify ® ; but that for some reason they had not been able to at- 
tend, or that the reason of their non-attendance is unknown : in the latter 
case, it is not unusual for the judge in the bail court to suspend giving 
time, till an affidavit satisfactorily explaining the non-attendance, has been 
laid before him And when the court granted indulgence for a particu- 
lar day, to add and justify bail, and the party do not attend on that day, 
he cannot justify on a subsequent one, so as to prevent proceedings on the 
bail bond, or against the sheriff, for any previous default, without a fresh 
rule for that purpose «. In the Common Pleas, where bail were put in in 
time, but did not come to justify pursuant to notice, and the defendant’s 
attorney gave a new notice for the next day, the court in one case per- 
mitted the bail to justify, on payment of the costs of the first attendance \ 
But froQL subsequent cases it seems, that nothing but the act of God, 
such as sudden illness, or some unforeseen accident, of a serious nature, 
will be deemed a sufficient excuse for the non-attendance of the bail, or 
a good ground ^r allowing time to subst jjj^c other persons in their stead K 

When an error or defect is discovepu in the bail-piece, or notice 
of bail, or in the notice of justification or service thereof, or in the affi- 
davit of such service, the court, we have seen \ will give time to amend, 
or rectify the proceedings: And time' is frequently granted for rectifying 
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jniBl»dceain the eaptim dr jui^iiftbdtidA of bail ; as 

where, the omits to name all the deponents ^ or Contains any inters 

lincation or erasure or^ in the case of an illiterate person^ docs not notice 
that the all^avit was read to the deponent^ and that he seemed perfectly 
to understand its contents^ and wrote his signature in the presence of the 
commissioners ^ But the courts in these cases, will sometimes require an 
affidavit of merits So, when bail are prevented from justifying, by 
circumstances happening after they were put in, as by their subsequent 
bankruptcy ®, or insolvency or by their haying given up housekeeping ®, 
&C. the court will in general allow further time to add and justify other 
baiK. And, in the Common Pleas, when <the court give time to one of 
the bail to justify before a judge at chambers in vacation, a judge’s sum- 
mons for further time, returnable before the original time has expired, 
operates as a stay of proceedings But when bail offer themselves, and 
are rejected on account of some personal insufficiency, existing at tlie time 
they were put in, as by their being then attornies \ bankrupts ^ or insolvent 
debtors, or by their not being then housekeepers \ &c. the court will seldom 
allow time to add and justify others ^ : And it is a rule never to allow 
time to justify bail in error or on a habeas corpus^, on account of the 
delay, except in case of unavoidable accident, such as the unexpected ill- 
ness of the bail ® ; or where they are prevented from coming up, by any 
misconduct of the opposite party p. If the plaintiff, on the other hand, 
has been taken by surprise, not expecting that the bail intended to come 
up to justify % or the bail on examination give evasive answers ^ or the 
account given by them of their sufficiency is suspicious ®, the bail court 
will in general give the plaintiff further time to inquire into their charac- 
ter and circumstances : And when the plaintiff has been allowed time for 
that purpose, the defendant is at liberty to put in fresh bail ^ But, in 
the case of bail by affidavit, where time was given to answer an affidavit 
on the part of the plaintiff, that the bail was a prisoner for debt ; the court 
held, that the defendant could not give notice of and justify fresh bail, be- 
fore the affidavit was answered A judge will not interfere with another 
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OF SPECUI4 BMJj. 

judge's order fur time * : And a mistake in dra^yjng up a rule &r further 
time to justify bail on a wrong day, is immaterial 

The bail may be opposed, either by their personal examination or by 
affidavit* When the former method is adopted, the counsel should en- 
deavour, by a rigid examination, to obtain from the bail an acknowledge- 
ment of their real situation. When the latter mode is pursued, an affi-* 
davit should be produced, disclosing such facts as will convince the court, 
that there has been some irregularity or defect in the proceedings, or that 
the bail are incapable of fulfilling their engagement. A foreigner may 
be sworn and examined by an interpreter \ And, in opposing bail, they 
may be asked any questions respecting their qualifications as housekeepers, 
&c. and the nature and amount of their property, to the extent of the sum 
for which they are required to be answerable, but no further ; and ques- 
tions arc nut allowed to be asked, which will unnecessarily expose the cir- 
cumstances of the bail, or of other persons. But where one of the 
bail was asked, whether he had not stood in the pillory for perjury, which 
question was objected to as tending to criminate him, the court overruled 
the objection, saying there was no impropriety in the question, as the an- 
swer could not subject him to any punishment ; and the bail admitting 
the fact, he was of course rejected®. In opposing bail by affidavit, 
the afiidavit must be put in and read, before they are examined ; as it is 
a settled rule, that an affidavit impugning their sufficiency cannot be read, 
or the substance stated to the court, after any questions have been asked 
them It must set forth the particular objection intended to be relied 
on, with certainty and precision ; merely suggesting matters of report and 
general opinion, ^^thout alleging any particular fact, from which a dis- 
tinct inference of iiicompctcncy can be collected, will be of no avail®. 
Affidavits containing general statements of slanderous matter, injurious 
to the character of the bail, cannot l)e received And, in the Common 
Fleas, if the justification of bail by affidavit be opposed by another affida- 
vit, stating the insolvency of one of the bail, the court will not allow the 
matters of the latter affidavit to be answered 

When the bail, on cross examination, are guilty of gross prevarication, 
they may be committed to the custody of the marshal or to Newgale 
for a contempt of the court ; and if they forswear themselves, they may be 
indicted for perjury K But the court of Common Pleas will not set aside 
the justification of bail, on account of perjury subsequently discovered, but 
will leave the party to his indictment for perjury K Where a man who 
had offered himself as bail confessed, on being examined by the court, that 
he had forsworn himself, he was presently adjudged to be committed to 

* g Chit. Rep. 83. 

^ 2 Blac. Rep. 957. 1334. 
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27H 


Qlt SPECIAL BAIL. 

prison^ and to stand upoi^ the pilloiy> with a papov mentioning the cause^ 
viz. " for false bail,” and to be brought into the courts of King’s Bench, 
Common Fleas and Exche<|uer ; and this, upon his confession, was re- 
corded in court, without other proceedings against him •• And, wliere 
bail had assumed feigned names, the court of Common Pleas ordered them 
and the attorney to be set in the pillory \ Also, by the statute 21 Jac. 
I. c. 26. § 2. ‘‘ if any person shall acknowledge or procure to be acknow- 
lodged, any recognizance or bail, in the name of another person, not 
privy or consenting to the same ; or (by the statute 4 & 5 W. & M. c. 
4. § 4.) before a commissioner, shall represent or personate another per« 
son, whereby he may be liable to the payment of any debt or damages ; 
he shall, on conviction, suffer death as a felon, without benefit of 
" clergy.” And, where bail had been personated, the court of King’s 
Bench made the attorney pay costs to the plaintiff, and to the personated 
bail, and procure good bail, besides setting aside the execution that had 
issued against the personated bail But the courts will not vacate the 
proceedings against the party personated, until the offender be convicted*^; 
nor can a conviction take place, until the bail-piece be filed ®. 

When bail are opposed, they are either rejected^ or by the court, 

unless further time be given to justify, or inquire into their circumstances^: 
And bail may be rejected, after having been permitted to pass, before the 
rule of allowance is drawn up, if suflicient cause be shewn, as that they 
were afterwards rejected in another action «. The rejection of one bail 
is a rejection of both : therefore, where one bail only had been rejected, 
and notice was given of adding and justifying another, the court held, 
that the original notice was a nullity, and that there should have been a 
fresh notice of putting in and justifying de novo And, when bail are 
rejected, the plaintiff is at liberty to take an assignment of the bail bond, 
or proceed against the sheriff by attachment for not bringing in the body ; 
unless further time be given to add and justify other bail. But bail who 
have been rejected are still competent to render the defendant, in the 
King’s Bench, so long as they remain on the bail-piece ^ ; though it is 
otherwise in the Common Pleas, where they must enter into a fresh re- 
cognizance, before they can render the defendant K To deteqt frauds by 
hired baA offering themselves to justify, after they have been rejected in 
other actions, a book is kept by the master in the King’s Bench ; in which 
the names and descriptions of rejected bail are entered : And it is an es- 
tablished rule, that if bail has been once rejected^ and entered in the 
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master’s book^ the circumstances under which the rejection took pkce/ 
cannotj on a subsequent occasion^ be inquired into ; and consequently^ the 
party afterwards continues incompetent to become bail So, bail were 
rejected in the King’s Bench, it appearing that one of them had been be^ 
fore rejected in the Palace court And where bail, of whom notice had 
been given, having been rejected in another cause on the day in which 
they were intended to justify, were not offered for justification, according to 
the notice ; and on the next day, the defendant applied for time to add and 
justify, and to stay proceedings against the bail below^ thebsdl court held 
that this could not be done, in the absence of the plaintiff, who was un- 
apprized of the motion The general rule, however, that bail once re- 
jected are always rejected, must be understood to apply ' only to cases 
where they have been rejected for insufficiency of property, or other good 
cause ; and therefore, where bail had been rejected on a former occasion, 
merely on the ground of their having been indemnified by the defendant's 
attorney, they were allowed to, justify 

When bail are allowed, a rule or order of allowance should be drawn up, 
with the clerk of the rules in the King's Bench®, or secondaries in the 
Common Pleas and a copy of it served on the plaintiff's attorney, or on 
the plaintiff himself, if he has not appointed an attorney : And where a 
plaintiff sued in person, and his residence was unknown to the defendant, 
and his servant refused to disclose it, the court of Common Pleas ordered, 
that the affixing a copy of the rule of allowance, and of that order, in the 
prothonotarics* office, should be deemed good service s. The rule of al- 
lowance, in the King's Bench, must be served on the plaintiff's attorney, 
even though he has opposed the justification of bail ^ ; or though the bail 
justified after opposition of counsel, in the presence of the plaintiff's at- 
torney * : and if it be not served, he may take an assignment of the bail 
bond or proceed by attachment against the sheriff^ When bail justify 
chambers by consent, the practice of the court requires that the de- 
fendant should serve a rule for their allowance, or at least give notice that 
How entitled. they have justified And where a bail described himself as having pro- 
perty to a great amount, and the court directed an inquiry, which the 
bail eluded by running away, they would not permit the rule of allowance 
to be entitled of the term he came up to justify, but discharged the ap- 
Setting aside. plication with costs If bail has been improperly allowed, the court, we 
have seen will set aside the rule of allowance : And, in the King’s 
Bench, it is a good ground for setting aside the allowance of bail, that they 
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841. and see 3 Maule & Scl. 145. 

^ 2 Chit. Rep. 99. 

^ 2 Bos. & Pul. 341. 

> 4 Durnf. & East, 493. 

” 1 Barn. & Cres. 285. 2 Dowl. & Ryl. 
436. S. C. 

“ 1 Chit. Rep. 131. 

® jinte, 285, 6. 
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i^ere afterwards rejected in other causes K ' And a rule for the allowance 
of bail was discharged with costs^ to be paid by the defendant^ on an af- 
fidavit that the bail had perjured himself on his justification^ in swearing 
that an action in which he had been bail> had been compromised It 
also seems^ that the justification of bail may be set aside in that ^urt^ 
under circumstances of gross imposition and frauds on the part of the 
bail ® ; and where the defendant's attorney is privy to their misconduct^ 
the court will make hfm pay the costs of the application^. But if the 
bail have sworn to a false account of their property^ without the privity of 
the defendant or his attorney, the plaintiff it seems has no other remedy 
than by indictment for perjury®; though if the plaintijfF can by any 
means connect the defendant, or his attorney, with the false swearing of 
the bail, the court will punish them ; and they have the means to do so, 
for the one is, a suitor, and the other the officer of the court ®. 

After service of the rule or order of allowance, the bail-piece, in the Filing bail-piece, 
King's Bench, should be obtained from the judge's chambers, ^d filed 
with the master ; which should regularly be done the same term ii^ which 
they were allowed^: And in filing the bail in that court, it should be ob- Of what term, 
served, that every bail taken on or before the continuance day, is a bail, 
and to be filed of the preceding term ; and every bail taken after the con- 
tinuance day, is a bail, and to be filed of the submpieni term b ; and it is 
said, that where new bail are added to other bail taken on or before tlic 
continuance day, the new bail shall be taken and filed as of that term in 
which the first bail was put in K But although bail, when added and jus- 
tified in vacation, arc filed as of the preceding term, yet bail acknowledged 
and justified in a subsequent term arc not so filed, even when substituted 
for other bail put in of the preceding term *. 

The bail-piece being filed in the King's Bench, or bail perfected in the Entry of recog- 
Common Pleas, an efitrt/ should be made of the recognizance on a roll, 
called the recognizance roll ; which should be docketed \ and carried into 
the treasury chamber : And this, should regularly be done, before any pro- 
ceedings are had against the bail * ; or at least before they are called upon 
to plead; for otherwise they may plead nul iiel record: and if the re- 
cognizance roll be not carried in till afterwards, it seems that they may 
withdraw their plea, and the plaintiff must pay the costs of it In the In K. B. 
King's Bench, the recognizance of bail by bill is entered by the plaintiff's 
attorney, after the declaration, with a memorandum of the term it is of ” ; 


® 1 Chit. Hep. 144. (&). and see id. S07. 
3 Dowl. 8c Ryl. 5. 

^ 1 Chit. Rep. 372. and see 2 Barn. & 
Aid. 768. but see 2 Brod. & Bing. 619. 

* 1 Chit Rep. 143. 

® Id. 144. 

* Per Cur. T. 22 Gdo. III. K. B. 5 
Taunt. 776. 6 Moore* 321. 2 Brod. & Bing. 
619. S. C. dlnie, 274. 

^ R. H. 1660. reg. 3. K. B. 

* R. E. 6 Geo. II. reg. 1. (6). K. B. 


And as to the continuatice day, see R. E. 1 1 
W. III. reg. 2. K. B. 2 Str. 1215. 1 East, 
406. 409. 

P R. E. 5 Geo. II. reg. 1. (6). K. B. 1 
Salk. 100. semb, emtra. 

> 3 Bam. & Aid. 515. 

^ Append. Chap. XII. § 43. 

^ R. E. 5 Geo. II. reg. 3. (a). K. B. 

1 Moore* 431. 

* R. E. 6 Geo. 11. reg.S. (a). K.B. Ap- 
pend. Chap. XII. § 41. 



m 


or SPECIAL BAIL. 


but by original, it is entered by the jUacer, after a ledtal of tbe process*. 
And in this courts the course is always to enter it as taken in courts though 
it be actually taken by a judge in his chamber ^ or by a commissioner in 
the country ; neither is it a record till entered^ : And if^ in a joint action 
against two defendants^ the recognizance of bail be entered by mistake as 
in an action against one only^ and the plaintiff^ after two writs of scire 
facias against the bail^ and nihil returned to them^ sign judgment against 
the baih and take out execution^ the court will set aside the judgment and 
In C. P. execution for irregularity In the Common Pleas> the filaoer enters the 
recognizance on the roll and dockets it : A)id in tiiat courts when it is 
taken by a judge in his chamber^ or by a commissioner in the country^ it 
may be entered specially; it being a record immediately upon' the first 
Effect of mis* caption^ and binds the lands^ before it is filed at Westminster *. Where 

nomer in. plaintiff was called by a wrong name in the recognizance roll, the 

court would not rectify the mistake^ but gave judgment for the defendants^ 
Amendment of. on an issue of nul tiel record So^ they would not amend a clerical error^ 
in the spelling of the plaintiff's name in the recognizance^ without the 
consent of the bail ^ : And where an original capias was issued into a 
county palatine^ and the defendant was arrested and put in bail as upon 
a testatum, which was entered in Middlesex, and a declaration was after- 
wards delivered^ in which the venue was laid in Lincolnshire, the court 
refused to interfere^ after a considerable length of time^ at the instance of 
the bail, by ordering the entry of the recognizance to be made conformable 
to the facts of the case K But, in scire facias against bail, if there be a 
failure of record, through a misprision of the officer, the court will permit 
the entry of the recognizance to be amended K And, in a subsequent case, 
the entry was amended, at the instance of the bail, where the plaintiff's 
name had been mis-stated 


Bailing prison- 
er, pending 
action. 

After final judg- 
ment. 


Such are the means of putting in and perfecting bail above, when the 
defendant is at large, in order to prevent an assignment of the bail-bond, 
or proceedings against the sheriff. Bail above may also be put in and per- 
fected, at any time pending the action, where the defendant is in custody 
of the sheriff, or of the marshal of the King's Bench, or warden of the 
Fleet prison. And it may even be put in, for liberating the defendant, 
after final judgment against him, and before he is charged in execution'; 


° Append. Chap. XII. § 42. 

^ 2 Salk. 564. 600. 659. 6 Mod. 42. 1S2. 
7 Mod. 120, 21. and see 5 East, 461. 2 
Smith R. 14. S. C. 

® 1 Maule & Sel. 199. 2 Chit. Rep. 78. 
(“)• 

* For the form of the entry of a recogni- 
zance of hail in C. P. see Append. Chap. 
XII. § 44, 5, 6. and for the entiy of a re^ 
cognizance of bail in the Exchequer, see id, 
§ 47, 8. 

* 2 Salk *664.800. 669. 6 Mod. 42. 1S2. 
7 Mod. 120, 21. and see 5 East, 461. 2 


Smith R. 14. S. C. 
f 3 Taunt. 263. 

* 5 Taunt. 814. and see 1 Chit. Rep. 323. 
(a). 4 Moore, 65. 

1 Moore, 614. 

^ 1 Taunt. 221. and see Cas. Pr. C. P. 
74, 5. Barnes, 59. S. C. Id, 415. but see 1 
Bos. & Pul. 481. 

^ 4 Taunt. 875. and see 8 Moore, 33. 1 
Bing. 206. S. C. 

1 HiU y. StafUan, H. 65 Geo. IIL K. B. 
2 Chit. Rei^ 78, 4 . M^Oel. 810. IS Price, 
589. S. C. JtUe, 248. 
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otherwisei cm a writ of error being brought^ wbick is a supersedeas of exe- 
cution^ he must lie in custody until it be determined. But bail who have 
rendered the defendant in their discharge^ cannot afterwards justify^ so as 
to release him from imprisonment^ without entering into a fresh bail- 
piece ^ A doubt having arisen^ whether a prisoner could be bailed in 
vacation, it was enacted by the statute 43 Geo. III. c. 46. § 6. that if 
any defendant shall be taken^ detained or charged in custody^ at the 
suit of any person or persons^ upon mesne process issuing out of any of 
his majesty's courts of record at Westminster or Dublin, and shall be 
** imprisoned or detained thereon after the return of such process^ it shall 
and may be lawful for such defendant^ in vacation time only^ and upon 
due notice thereof given to the attorney for the plaintijQT or plaintiffs 
in such process^ to put in and justify bail^ before any one of the 
** justices or barons of the court out of which such process shall have 
** issued ; who may^ if he shall think ht^ thereupon order a rule to issue 
for the allowance of such bail^ and may further order such defendant to 
be discharged out of custody^ by ivrit of supersedeas or otherwise^ ac- 
cording to the practice of such courts in like manner as the same is and 
may be done by an order of court in term time." This statute only 
applies to arrests on mesne process^ issuing out of the superior courts ; 
but it seems that an habeas corpus, for the removal of a cause from an in- 
ferior court, is considered as mesne process To discharge a defendant 
out of custody on this statute, bail above must be put in before a judge 
and notice thereof given to the plaintiff's attorney, and that the bail will 
justify themselves on a certain day, at a judge's chambers ^ ; and an af- 
fidavit made of the service of such notice : and when the bail have jus- 
tified, the judge will grant his Jial ® for a rule to be drawn up for their 
allowance, and for the discharge of the defendant, if in custody of the 
marshal, or for a writ of supersedeas to issue, if in custody of the sheriff, 
or warden of the Fleet prison ; and thereupon a rule being drawn up by 
the clerk of the rules in the King's Bench or secondaries in the Common 
Pleas sf, and a writ of supersedeas ** issued when necessary, and delivered 
to the sheriff or warden, the defendant will be discharged out of custody ^ 


Before we dismiss the subject of bail, it may be proper to consider the 
nature and extent of their liability, and the means by which they arc dtf- 
charged. 

By the terms of the recognizance of bail it is stipulated, that if the de- 
fendant be convicted in the action brought against him, he shall pay the 


• a Chit. Rep. 76. 

^ Fer HolroydL J. and, on conference with 
Abbott^ Ch. J. he discharged a defendant on 
justifying bail thereon, in vacation: but see 
1 Chit. Rep. 44. semb, conira, 

® For the form of the l)ail-piece, sec Ap- 
pend. Chap. XII. § 6. 

/rf. § 14. 


• Id. § 88. 

^ Id, § 39. 

> Id. § 40. 

^ Append. Chap. XV. § 85, &c. 

* For the form of the entri^ of a recogni- 
zance of bail oi\ the above statute^ when 
taken before a commissioner, after final judg- 
ment, see Append. Chap. XII. $ 46. 
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In vacation, by 
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this statute. 


Proceedings 

thereon. 


Liability of bail 



ddbt^^criP^'dfiinageB^ and costs recovered^ or xend^ hss^bodjr^totbo'OiMtodj of 
the marshal of the King’s Bench^ or warden of the jP^t prison*: and 
therefbre> if the plaintiff declare in diie 'tiin% :fi>r the cause of action ex- 
pressed in the process and affidavit to lyd*^ ^bail^ and proceed thereon 
to judgment against the defendant> whel^^ byiconfessicm^ non ' mm info/r^ 

matus. or nihil didU or on demurrer^ nul iiel recoil, oi^^erdict^ the bail 

■V 

are in general liable to pay the condemnation money, or render the de- 
fendant. ^ 

Extent of liabi- In the King’s Bench, the ancient course of the court was, that if a man 

Kty, 111 K. B. ijucame bail for another upon a laiilat, &c. in any sum of money, however 

trifling, he was bail for him in all actions brought by the same ]^rihtiff, 

during the same term, wisfe the sums ever so great To rectify this ex- 

traordinary practice, a rule was made, that if the plaintiff should declare 
against the defendant, upon any bail by him put in, for a greater sum 
than was expressed in the process upon which the defendant was arrested, 
then the bail so put in should not be chargeable in that action ^ Still, 
however, the bail were liable to all actions, wherein the plaintiff declared 
for and recovered a less sum than was expressed in the process^; and 
where he declared for and recovered a greater sum, the bail Vere totally 
discharged ^ At length it was resolved, that as on the one hand, there 
‘ was no colour to subject the bail to more than they were bound in, let the 

plaintiff’s demand be ever so much more ; so, on the other hand, there 
was no reason why the plaintiff should suffer by his moderation in taking 
bail ; but the recognizance should be considered as an agreement to pay to 
the extent of the sum sworn to and costs, or render the defendant And 
accordingly it is now settled, in the King's Bench, that where the plaintiff 
declares for or recovers a greater sum than is expressed in the process 
upon which he declares, the bail shall not be discharged ; but be liable for 
so much us is sworn to, and indorsed on the process, or for any less sum, 
which the plaintiff in such action shall recover 8, together with the costs of 
the original action And there is no distinction in practice, between ac- 
tions commenced by hill and by original writ ; but the court, in either 
case, will enter an eroncretur on the bail-piece, on payment of the sum 
sworn to and costs, though less than the sum acknowledged to be due *. 
The bail, however, are not liable to pay the costs of d*"writ of error ^ ; nor 
is the plaintiff entitled to levy equitable costs, out of the penalty of the 
In C. 1\ recognizance ^ In the Common Pleas, eaoh of the bail is separately liable 
for the sum recovered, to the full extent of the penalty of the recognizance. 


• 260, 61. 

Cro. Jac. 449. 2 Sid. 163. 1 Mod. 16. 
' R. T. 22 Car, II. K. B. 6 Mod. 267. 

3 Keb. 16. 

* 6 Mod. 266. 1 Salk. 102. S. C. 
f 2 Str. 922. 

« R. E. 6 Geo. II. reg. 2 . K. B. Loffl, 
$45. Doug. 330. 8 Dumf. & East, 28, 9. 
} East, 90. 6 Maule & Sel. 611. 

* The rule of E. 5 Geo. II. K. B. is silcat 


as to the costs : But, in the case of PeterJeen 
V. Sampson and another^ M. 26 Geo. III. 
K. B. it was determined by the court, that 
the bail are liable to pay them, as well as the 
sum sworn to : and see 6 East, 313. 

1 6 East, 312. 2 Smith R. 402. S. C. 5 
Maule & Sel. 611. 

^ 6 Durnf. & East, 288. 

> 2 Str. 826. 1 Barnard. K. B. 126. S. C. 



being double the amount of Uie earn sworn to» mr indorsed on tibe writ un* 
der a judge's orders But the bail are not liable^ in that courts to the 
payment of interest on the sui;|,:reootveredj subsequent to the judgment ^ 

And although bail^ having lendeeed the defendant^ instigate him to vexa« 
tious attempts to obtain his discharge under an insolvent aet> that court 
will not compel riim to pay the Oosth of the plaintiff's resisting those at- 
tempts^. In the Exchequer it is a rule^, that upon a recognizance of In Exchequer, 
bail^ in any action brought in that court, the bail therein are not jointly or 
severally liable in such action, for more in the whole than the amount of 
the sum sworn to in the affidavit of the cause of action, together with the 
costs Irfisiich action, unless any proceeding be had upon their recognizance, 
in which case t}icy will also be subject to such other costs as they are by 
law liable to.” 

The bail to the action are discharged, by performing the condition of Means of dis- 
the rccog!iizance, or by some matter operating in excuse of performance : 
and the condition of the recognizance is performed, either by paying the 
debt, or damages, and costs for which the bail are liable, or (which is 
more usual,) by rendering the defendant to the custody of the marshal of 
the King's Bench, or warden of the FUet prison. 

In treating of the render in discharge of bail, it may be proper to con- By render, 
aider by whom, or what bail, the render may be made, with the time and 
manner of making it. The render may be made not only by the bail put By what bail 
in by the defendant himself, but also by such as are put in by the sheriff, 
or his bail, for their own indemnity And, on an exception to bail, if no- By bail excited . 
tice be given of other bail, only one of whom justifies, and the names of llfyfng, m*” 
the former still remain on the bail-piece, the first bail may render the K. B. 
principal, in the King’s Bench Even bail who have been rejected have 
in that court been holden, so long as they remain on the bail-piece, com- 
petent to make a surrender s : And where one bail only had justified, and 
time had been refused by the court to justify another, the court held the 
render sufficient In the Common Pleas, when bail ubove were excepted In C. P. 
to an could not justify themselves, they" were, formerly considered as no 
bail, and therefore could not have rendered the defendant 'to prison; but 
other fresh bail might have been put in, and before any exception taken 
to them, they mighf have surrendered him to prison in discharge of them- 
selves ^ : And it is now holden, that bail who have been rejected may enter 


^ Barnes, 76. 1 Bos. & Ful. 205. and see 

5 Maulc & ScL 511. 4 Moore, 167. 1 Brod. 

6 Bing. 400. S. C. 

3 Taunt. 503. 

® 4 Taunt. 192. 

^ R. H. 38 Geo. III. in Scac, Man. Ex. 
Append. 223. 8 Price, 502. And see fur- 
ther, as to the nature and extent of the lia- 
bility of bail, Petersd. Part I. Chap. X. 

* JntBf 246. 


^ 5 Dumf. & East, 633. and see 2 Blac. 
Rep. 1179. 

^ Per Cur, £. 40 Geo. III. K. B. 1 New 
Rep. C. P. 138. (o). 1 Chit. Rep. 445. 
AntCf 275. 

^ 1 Chit Rep. 446. (a). 

^ 3 Wils. 59. and see 1 '^H. Blac. 638. 
1 Bos. & Pul. 32. 1 New Rep. C. P. 
137. 
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into a new recognisance, for the purpose of rendering the defendants 
But bail surreptitiously put in are not allowed to render him S 

The defendant having put in bail, may render himself, or be taken and 
rendered in their dischaige, at any time pending the action ; or after 
judgment for the plaintiff, and before the return of the capias ad 
satisfaciendum, or even after such return, and' before the expiration 
of the time allowed for that purpose, by the indulgence of the court. 
Bail above, we have seen may be put in before the retain of the writ, 
for the purpose of rendering the defendant ; and it is not necessary, in 
either court, for the bail to justify, in order to* render, even after they arc 
excepted to, or though the sheriff has been ruled to bring in the body or 
the plaintiff has taken an assignment of the bail bond S . The render of 
. the defendant is deemed equivalent to perfecting bail And, in the King's 
Bench, the sheriff is not liable to an attachment, when the defendant is 
rendered at any time before the expiration of the day allowed for bringing 
in the body*; or even after the rule fDi bringing it in is expired^ : And 
the bail to the sheriff are entitled, in that court, to the benefit of a render 
made without justifying, after the regular time of justification is expired, 
80 as to stay the proceedings against them on the bail bond, upon payment 
of costs*. But where the defendant was rendered after the time for put- 
ting in bail had expired, but within the further time allowed him for that 
purpose by the indulgence of the court, it was holden that the render was 
out of time, and that an attachment issued after notice thereof was regu- 
lar, and could not be set aside, without an athdavit of merits*^: And 
where the rule for the allowance of bail was discharged, on account of per- 
jury ill one of the bail, and, pending the motion for setting aside the al- 
lowance, the defendant was rendered, the court of King's Bench held, that 
the plaintiff might notwithstanding proceed on the bail bond In the 
Common I^leas, where the sheriff had suffered a person who had been ar- 
rested to go at large, without taking a bail bond, the court would not 
allow him to rendei^ the defendant, after an action commenced against him 


* 1 Taunt. 16d.;;er Heath, J, Imp. C. P, 137. 

7 Ed. 136. Ante, 275. ^ * 6 Burnf. & East, 534. 2 New Rep. C. 

^ 2 Blac. Rep. 1179. . which latter case, the proceedings 

Aftle, 248. were set aside, without payment of any costs, 

^ Ashton y. Jiingand another, M. 21 Geo. except those of the assignment : but see 7 

•III. 11. T. 38 Geo. III. K. B. 5 Eurnf. & Du];^f. & East, 297. semb, contra. This 

East, 368. Bames, 111. 117. 2 Blac. Rep. latter case, however, appears to have been 

758. 1179, 80. 1 H. Blac. 638. IVardle, overruled. Id, 529. and see lA Price, 633. 

one, ^c, V. Bovdand, M. 24 Geo. III. C. P. ** 1 Chit. Rep. 667. and see 8 Dunif. & 
Imp. C. P. 7 Ed. 126. Eftst, 29. 9 East, 468. S. C. cited. 1 Chit. 

5 Durnf. & East, 401. Rep. 356. 496. (a), but see 2 Maule & Sel. 

' 4 Taunt 669, 2 Maule & ScL 562. 3 662. semb, contra .* and see 1 H. Blac. 9. 1 

Maule & Sd. 283. 1 Chit Rep. 446. (a). Bos. & Pul. 325. 2 Bos. & PuL 38. by which 

it seems, that the practice is different in the 

• 7 Dumf. & East, 627. 8 Dumf. & East, Common Pleas. 

464. and see 1 Price, 103. » 2 Bam. & AftL 768. 1 Qiit Rep. 496. 

^ 2r Maule & Sel. 662. 8 DowL & Ryl. S. C. but see 1 1 Pricey 633: 



07 SPECXAlr, JiAH.* 


for an escape^ though he had not been ruled to return the writ^ or bring 

in the body^ before the action cominenced 

After judgment^ it was anciently the course of the courts not to idlow a After jud^ent, 
render^ subsequently to the return of non est imenlus to a capias ad satis- 
faciendum But great mischief resulted from this practice ; for the fidau 
plaintiff would sue out a capias returnable the next day, so that the bail 
had little or no time to bring in the body^: To remedy which, when the 
plaintiff proceeded by scire facias, the judges’indulged the bail so far, as 
to permit them to render the body, upon .the return of the first scire fa- 
cias, if the capias were returnable de die in diem^; but if it were return- 
able the next term, the bail were strictly holden to render the principal by 
the return of it ^ Popham Ch. J. extended this indulgence still farther ; 
and permitted the bail to render any time before the return of the second 
scire facias, or upon the return, sedetite curid This practice, however, 
appears to have been disallowed by lord Cokes : but it was soon after re- 
vived, in the time of Croke Ch. J.^: and accordingly, it is now fully set- 
tled, that in the King’s Bench, the render may be made at any time be- 
fore the rising of the court, on the return day of the second scire facias, 
or of the first, when scire feci is returned, by hill^; or by original in that 
court, as well as in the Commo^ Pleas, at any time before the rising of 
the court on the appearance day, or quarto die post of the return, of the 
second scire facias \ or of the first, where scire feci is returned *, and not 
after Before the return of the capias ad satly qciendum, the render is When matter of 
a matter of right, and may be pleaded®. * But afterwards it is allowed by favour, 

the grace and ftivour of the courts®, and not*cj? debito justitice; for the 
condition of the recognizance • is broken, upon the return of non est in- 
ventus to the capias: and therefore a subsequent render cannot be pleaded? ; 
though, if made in time, the bail may be relieved by motion?. If the 
bail, at any time after the return of the capias, render the principal at a 
judge’s chambers, and he be committed to a tipstaff, from whom he es- 
capes or is rescued, that will not be d good render ^ ; for the courts will 
not suffer the plaintiff to be prejudiced, by their indulgence to the bail. 

When the plaintiff proceeds by actiou of debt on the recognizance, the When j)laintiff 
render may be made, in the King’s Bench, by the space of eight entire days. Son ^ debt on" 

* 6 Taunt. 654. 2 Marsh. 261. S. C. and 247. 2 Do^. & RyL S86. S. C. 
see 6 Moore, 111. but see 1 Price, 10S« ^ 1 Wils. 270. 

contra, and see 5 Barn. & Cres. 244. ‘ 4 Bur. 21S4. 


236. 

Cro. Eliz. 788, 

* 1 Ld. Raym. 157. 

^ Cro. Eliz. 618. ’ 

« Id. 788. 

^ Cro. Jac. 109. 

> Moor, 850. S Bulst. 182. S. C. 

® W. Jon. 189. Sty. Rep. 184. 6 Mod. 

82 . 

* 1 Ld. Raym. 157. 6 Mod. 288. 8 Mod. 
340. R. T. 1 Ann. reg. 2. (a). R. E. 5 Geo. 
II. reg. 3. (a). K. B. and see 1 Barn* & Cres. 


^ Per Cur. T. 21 Geo. 111. K. B. 3 Bur. 
1360. I Blae. Rep. 898. S. C. K. B. R. M. 
1654. § 12. (a). Cas. Pr. C. P. 53. Barnes, 
82. 2 H. Bloc. 593. C. P. 

® 1 Ld. Raym. 156, 7. Healey v.Medleyt 
M. 24 Geo. III. K. B. 

® R. T. 1 Ann. reg. 2. (a). K. B. 

? Healey v. Medley, M. 24 Geo. III. K. 
B. Barnes, 106, 7. 

« a Mod. 238. B. T. l.Anii. rtg. S. (a). 
K.B. 
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in full tenn^ next after the return of the latitat, or other process against 
the bail * : and an intervening Sunday is to be reckoned as one of the 
eigA/ days allowed for rendering the defendant \ If there be not the full 
number of days in the same term^ they naust be made up in the following 
one : And if an action be brought here against bail^ on a recognizance 
taken in the Common Pleas^ they have the same time allowed them for 
rendering the principal^ as if . the recognizance had been taken in this 
court*’. Where an action was commenced^ and afterwards discontinued, 
and then the bail rendered the principal before the bringing of a new ac« 
tion, the court held the render to be good, it being before the return of the 
process in this suit ; and it was the fault of the plaintiff not to begin right 
at first So, where the plaintiff sued the bail on their recognizance, who 
did not render the principal within eight days, and then the plaintiff died, 
and his executors brought another action against the bail, it was ruled 
that the bail had eight days from the return of the process in the second 
action, to render the principal ^ In the Common Pleas, the render must 
be made before the rising of the court on the quarto die post of the re- 
turn of the process ^ ; which giust be served on the bail four days at least 
before the return \ And in that court, they are allowed the same time 
for rendering the defendant on an attachment of privilege, as on a common 
capias ^ And if a bail be served with process on his recognizance, and 
die before the quarto die post, and fresh proce^ issue against his executors, 
they have until the quarto die post of the return of the second writ, to 
surrender the principal K In the Exchequer, only four days are allowed 
the bail to surrender their principal, when the plaintiff proceeds by sub^ 
pcena^; though eight days arc allowed, when the proceeding is hy quo 
9ninus”^: In calculating the four days, one is recj^oiied inclusive, and the 
other exclusive^. And if an action be brought in this court, against bail, 
upon their recognizance entered into in the King’s Bench, they must ren- 
der their principal^ as if the recognizance had been taken in the Exche- 
quer °. 

It was not formerly usual for the courts to enlarge the time for bail to 
surrender their principal : And, in one case p, the court of King's Bench 
refused to enlarge it, on an affidavit that the principal could not be re- 
moved, without endangering his life ; and in another % on the ground of 
the unwarrantable arrest and detention of the principal by a foreign 
enemy. So, they refused tg enlarge the time for the bail to render their 
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principal^ on an affidavit that he was a lunatic/ It n6t appearing that he 

was m such a state as to occasion anj immediate peril of life^ either to 

himself or those about him ^ But in a later case time was allowed for 
the bail to surrender their principal^ where, the latter being in custody 
under the process of another court, it appeared, on the return made to a 
habeas corpus issued by the bail in order to render him, that he could not 
be removed out of such custody, without danger to his life, and that such 
impossibility still continued. And where the return to a writ of latitat 
stated, that the defendant was insancy and could nOt" be removed without 
great danger, and continued so till the return of the writ, the court refused 
an attachment against the sheriff®. So, where the principal has become 
banJcrupty the courts will enlarge the time for surrendering him, till after 
he has finished his last examination So, where the defendant was in 
the cTimintd custody of the court of King's Bench for a conspiracy, the 
court of Common Pleas, though they would not take him out of such cus- 
tody, enlarged the time for the bail to render him in their discharge *. 

And time has been enlarged, in the Exchequer, for the bail to surrender 
their principal, till a week after the expiration of the term of his imprison- 
ment in a county gaol, under a conviction^ and sentence for a misdemea- 
nour The court of King's Bench, however, will not grant a rule for 
that purpose, unless it be sworn that the application is made by the bail 

When the defendant is at large **, he may come and render himself, or Render, how 
be taken and rendered by his bail, either in courty if sitting, or before a fcndanrls^at**^* 
judge at his chambers ,* and the court or judge will make out a committitur, large, 
or minute of the render i and commitment S and cause the defendant to 
be sent therewith, in custody of a tip-staff, to the King’s Bench or Fleet 
prison \ When bail above are put in, the principal is supposed to be de- 
livered into their custody by the court ™ ; as is evident from the language 
of the bail-piece. Which states him to be delivered to bail, &c. : and it is 
said, that they have their principal always in a string, which they may 
pull whenever they please, aud render him in their discharge *'. The bail 
may also take their principal on a Sunday, iq order to render him ** ; and 
they may even take him, during his examination before commissioners of 
bankrupt p, or going to a court of justice % So, they may justify entering 
the house of a third person, in which the principal resides, the outer d^r 
being open, in order ta seek after, for the purpose of rendering him, al- 
though the principal was nbt in the house at the time When the prin- 
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Entry of state 
of cause, in 
K. B. 


Practice, in 
C. P. 


When defendant 
is in custody, on 
civil process. 


oipal is taken, one of the bail, it is said, must always remain with him ; 
for they cannot depute their right of custody to another,' without the de^ 
fendant’s consent in writing, till he be rendered ^ ; but it has been deter- 
mined, that a third person may assist the bail in taking their principal, 
and may lawfully detain him, although the bail do nof continue present^. 
A render may be made by the party himself, mthout an attorney ^ : and it 
is not necessary that the defendant should be taken to a judge’s chambers, 
for the purpose of rendering him in discharge of his bail, unless he desire 
it ^ I nor that a committitvr should be entered, when a principal is rendered 
in discharge of his bail, but the bail may enter an exoneretur, and be dis- 
charged”. In the King’s Bench it is a rule, that "under every commit- 
ment ^ould be entered the state of the cause, at the time of the render : 
If before declaration, the mm sworn to on the arrest ; but if after declara- 
tion, these words should be added, declaration Jiled or delivered, isme, or 
interlocutory judgment signed, as the case is^: If dfter final judgment in 
debt, the debt and damages; in other cases, the quantum of the damages^** 
In the Common Pleas, the filacer attends with his book, at the judge’s 
chambers, and takes the render K And where it was made on the last day, 
the court ordered the hour of the day, or true time of the defendant’s sur- 
render,' to be entered by the filacer, in order that it might appear whether 
the surrender was 'made before or after the rising of the court 

When the defend^^nt is in custody on civil process, there must be a habeas 
corpus cum causd for bringing him Up, ia ordo): to render him in discharge 
of his bail. This writ may bjg issued in term or vacatihn, returnable zm- 
mediati and the judge will, on the defendant’s being brought up, either 
commit him to the custody of the marshal in the King’s Bench, or warden 
of the Fleet, in the Common PleOs and Exchequer, or remand him to his 
former custody. In general*, when the cro^n is not concerned, the court 
will commit the defendant to -the custody of the** marshal, or warden : But 
where an impressed man, not being liable to be taken out of the king’s ser- 
vice, by any process, other than for some criminal matter, was brought up 
by the keeper of the Sa^oy, to be surrendered, in discharge "'of his bail, the 
court of King’s Bench fir^ committed^him to the custody of the marshal, 
and then ordered him to be delivered zW^nfer^o the keeper of Savoy; 
which was donei and an exoneretur entpred^on the Wk-piece A cer/zo- 
rari will not lie, to remove the record of adjudgment pbtained against a 
defendant in the county palatine of Durham, for the purpose of enabling 
his bail to render him in the King’s Beoch, though he be a prisoner for 
debt in the custody of the xharshal ^ 
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When the defendant is in custody on a criminal account^ the court of On criminal ac- 
King's Bench will in some cases grant a habeas oirpiis ad subjiciendum, for 
bringing him up; as where he is in custody under a charge of felony*, or 
of obtaining money under false pretences'*, or has been committed to prison 
by commissioners of bankrupt, for not answering questions to their satis- 
faction®. The habeas corpus, in thesC cases, must be issued on the crown 
side of the court of King’s Bench ; on which side also must be taken out 
the subsequent rule for the defendant’s surrender Jn the action, his com- 
mitment pro to the marshal, and his recommitment to his fornier 
custody, charged with the scwral matters against him ^ : And under this 
writ, the court will remand him to his former custody But if a defend- 
ant be in the criminal custody of the court of King’s Bench, the court of 
Common Pleas will not take ]^im out of such custody, in order^to surren- 
der him in discharge of his bail ^ ; thoj^gh, if the imprisonment in such 
case were only temporary, the court would it seems relieve the bail, by 
enlar^ng the time for surrendering the principal. Until after the time of 
his imprisonment has expired s. 

When the crown is concerned,^ the courts will not, in general, change men crown is 
the custody^ without the express consent of its officers ** : Though where a 
defendant, being charged in custody upon aii* extent ox inforinatuml or for 
a contempt in not payu^ the king’s debt, is brought Up to the court of 
King’s Bench on a habeas corptis, to be surrendered in discharge of his 
bail, and it appears that the civil action in which he was bailed was com- 
menced before the other proceedings, and the court are satisfied that it is 
for a just debt, and the application really made by the bail, they will com- 
mit him, as their prisoner, to the custody of the marshsd : For> by the 25 
Kdw. III. stat. 5. c. 19. the kind's debtors shall not be protected from 
the proceedings of their other creditors against them The attorney 
general, however, may have a habeas corpus, to remhnd the defendant K 
In the Common Pleas, where A. was arrested anJ held to bail in a civil 
action, after which an extent issued against diim at^ the suit of the crown, 
and he was thereupon committed to the custody of the, sheriff of London; 
on an application to the court by ^e bail for relief, it was holden, 1st, that 
the bail were not entitled tq enter an exbneretur qn the bail-piece ; 2dly, 
the crown having refused its consent to the defendant’s being surrendered, 
unless he should be imnfediately remanded to the custody* of the marshal, 
that this court would have no authority so tq remand him, after he had 
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been surrendered to the warden of the Fleet ; and Sdly^ that the bail could 
not surrender the defendant by habeas corpus, as a matter of right, with- 
out the consent of the crown*: But the court expressed their readiness to 
give the bail time for surrendering the defendant*.. . 

The defendant b^ing rend.ered, notice thereof should be given, without 
delay, to the plaintiff 's attorney ^ ; tS the end that the plaintiff, if he think 
proper, may charge the defendant in execution, or at least that he may not 
be at any further trouble or expense in proceeding against the bail. If the 
plaintiff therefore, through want of notice, continue to proceed again&t the 
bail, though this will not vitiate the render, yqt they shall not be relieved 
until they have paid the charges But the notice need not be given before 
the rising of the court, on the day of render ^ : And if the principal be 
surrendered ill time, but the bail omit to give regular notice of it to the 
plaintiff, in consequence of which he proceeds upon the bail bond, or 
against the sheriff, the bail may apply to set aside the proceedings, on pay- 
ment of costs, even after the execution levied, and the money is in the 
sheriff's hands®. After due notice of the render of the principal, the 
plaintiff still proceeded against one of thq bail, in an action of debt on the 
recognizance, because no offer was made to pay the costs in the suit 
against him, nor any rule obtained to stay proceedings on payment of 
costs ; and the court of King's Bench held the sij^^uent proceedings to 
be irregular, being contrary to the rule of I/Vi’m. 1 Ann, which declares 
that on such notice of render, all further proceedings against the bail shall 
cease Injbhc King's Bench, an affidavit'" is required to be made of the 
service of notice of render ® ; but this seems to be only for the purpose of 
getting the bail-piece from the judge's chambers, and not necessary in order 
to make the render complete, so as to ^scharge the bail below, and prevent 
an attachment against, the sheriff e : Therefore, an attachment issued after 
notice of render, but before affidavit thereof, is irregular, in the King's 
Bench ^ ; and, in the Common Pleas, an affidavit of the service of notice 
of render is altogether unnecessary K 

The next step to be taken, in order to discharge the bail, in the King's 
Bench, is to enter an exoneretur on the bail-piece : to effect which, the 
bail-piece, if not already got, should be obtained from the judge's cham- 
bers, and a certificate ^ from the prison, that the defendant is in custody. 
These being carried to the master,, he will enter an exoneretur on the bail- 
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pioce^ which should then be filed with the signer the writs; for if the 
bail-piece be filed without an exoneretur^ thibbail remain liable^ though the 
defendant be actually in prison*. Yet, where the bail-piece has been pre- 
viously delivered out to be filed^ to the plaintiff’s attorney^ who neglects to 
file it, he cannot proceed against the^^ball, for want of aj^ exoneretur^ : 

And whei% the render is in other respects r^ular, the court will not order 
an exmeretur to be entered on the bail-piece, upon paying the costs that 
have accrued subsequent to the render In the Common Pleas, the In filacer’s booL, 
exmeretur is entered in the filacer’s book, on making the render at the ^ 
judgeVehambers And where judgment having been entered up against Afier error 
a defendant in t^e Common Pleas, he brought a writ of error in the rrader iii*IC B. 
King’s Bench, where the judgment was affirmed, and afterwards brought 
a writ of error in the House of Lords, and pending such writ surrendered 
himself in discharge of his bail to the King’s Bench prison ; the court of 
Common Picas held, ifiat the bail were entitled to have an exoneretur en- 
tered on the bail-piece ; as the recognizance of bail still remained in that 
court, where the action was originally commenced ; and that the defendant 
having been rendered to the,Kingljf(^Bcnch prison, the terms of the recog- 
nizance could not be complied with, as that court would not allow him to 
be delivered up or tr^ferred to any other custody It was formerly Bntry of rendeff 
usual to make an entr*^^ ^ the render in the marshal's book, kept in the unneccs- 
King’s Bench office ^ ; but this is now holden to be unnecessary s : the sary. 
practice being, when the bail bring the defendant to the judge’s chambers 
to be rendered, for the judge tennake out a cofnmiltitur, which is delivered, 
together with the prisoner, to the tipstaff, who carries him to the King’s 
Bench prison, and there delivers the prisoner, with the commilttiur, to the 
marshal or his officer ; and it is the duty of the clerk of the papers there, 
to make an entry in the marshal's Wk \ 

The bail to the action are excused from the performance of the condi- Excuse of por- 
tion of the recognizance, by the act of God, as by the death of the princi- co™,^zance^ ly* 
pal before the return of the capias ad satisfaciendum ; or by act of law, act of God. 
as by his being made a peer of the realm, or member of the house of 
commons, or becoming bankrupt and obtaining his certificate, or being 
discharged under an insolvetit debtors* act, or by his being under sentence 
of transportation, or impressed into the king's service, or sent out of the 
kingdom under the alien act, &c. ; or by act or default of the phintiff, as By act* or de- 
by his not proceeding in the action in due time, or proper manner, or by of plaintiff 
his taking a cogmeit, and giving time thereby to the principal, without 
the consent of the bail. 
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OF ;SFEC14L BAlh. 

3 ^en the defendant* dies before the return of the capias ad saiisfacien* 
finm, 08 it is impossible for the boil to render him,, they are discharged from 
their recognizance: But if t|ie death happen after the return of the 
capias ad satisfaciendum, and before it is filed, the bail aVe fixed *. And 
the courts, we have seen ^ will not^discharge them, on the ground of the 
insanity of their principal ; although a commission of lunacy may have is- 
sued, under which, he has been found a lunatic. In like manner, if the 
defendant be made a peer of the realm S or member of the house of com- 
mons or become bankrupt and obtain his certificate or be discharged 
under an insolvent debtors* act &c. at any time before the bail are fixed, 
they are in consequence discharged : And, in any of thp above cases, the 
courts, on option, will order an exonereiur to be entered on the baiUpiece, 
or in the filacer’s book. 

When the defendant has become bankrupt and obtained his certificate, 
before the expiration of the time allowed to the bail, by the indulgence of 
the court, for surrendering him, that is, (when the plaintiff proceeds by 
scire facias,) before the rising of the court on the return day of the second 
scire facias or of the first, wlien?|jcirc feci is returned, by bill in 
the King's Bench ; or by original in that court, as well as in the Com- 
mon Pleas, before the rising of the court on the appearance day, or quarto 
die post of the return of the second scire facias, or of the first, when scire 
feci is returned ** ; or, wlien the plaintiff proceeds by action of debt on the 
recognizance in the King’s Bench, within the space of eight entire days 
in full term next after the return of the latitat or other process against 
the bail or, in the Common Fleas, before the rising of the court on the 
quarto die post of the return of the process the court on motion, sup- 
ported by an affidavit of the facts, will order an exonereiur to be entered 
oil the bail-piece by hill, or in the filacer’s book by original h And, in 
the Exchequer, proceedings were stayed in an action against bail, and an 
exonereiur ordered to be entered on the bail-piece, after the defendant had 
obtained his certificate, on payment of the costs of the action, and of the 
application ; although the recognizance had been entered into for his dis- 
charge out of custody, after final judgment, and the certificate had not 
been allowed by the chancellor, till after the expiration of the time stipu- 
lated for making the render But the court of Common Pleas would 
not relieve the bail of a bankrupt who were fixed after the appearance day. 
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^ quarid die post of the return of'the s^jud ^ctrejacias, ivhidi happened 
between the signature of the bankrupt’s eeftificate b]f his creditors and^ 
the commissioners^ and the time of its allowance by the Lcrd Cl^noellor 
And^ in that courts where an action was commenced^ and tihe defendant 
became bankrupt and obtained his certificate, and aft^waids permitted 
judgment ’to be signed for want of a plea, after whidi the plaintiff pro^ 
ceeded against the bail, the court of Common Pleas would not relieve 
the bail on motion ^ And it seems that in such case, they could in no 
way take advantage of the bankruptcy and certificate• **. 

The court of King’s Bench would not relieve the^bail, on the ground In what cases 
tliat the debt was contracted while the defendant was resident in a foreign ^iVn^**grant 
country, and before he became a bankrupt by the laws of that country, relief, 
though he might have obtained his ccrti^cate there And where the de- 
fendant became bankrupt, before the statute 49 Geo. III. c. 121. § 14. 
and the plaintiff proved his debt under the commission, but did not other- 
wise proceed under it, the court held that the bail were liable ; though 
the plaintiff had lain by two years before he brought his scire facias 
against them**. But now, since the making of the above statute> if a 
plaintiff, after judgment obtained, prove his debt under a commission of 
bankrupt sued out agt^nst the defendant, and also proceed against the 
bail, the latter are thereby entitled to their discharge ; and the coiirt on 
motion will order an exoneretur to be entered on the bail-piece ®. Bail to 
the sheriff however, we have seen were not considered as sureties, or 
liable for the debt of a bankrupt, within the meaning of the statute 49 
Geo. III. c. 121. § 8. And therefore, where such bail, being fixed with 
the debt and having paid it, sued the principal and obtained judgment, 
after a commission of bankrupt had issued against him, but before he had 
obtained his certificate, and after he had obtained it the bail in the second 
action applied to be exonerated, on the ground that the plaintiffs, the bail 
in the original action, might prove their debt under the commission, by 
virtue of the last-mentioned statute, the court of Common Fleas refused to 
interfere in a summary way, but left the bail to their writ of audita que-^ 
relai; upon which the bail rendered the defendant, and the court, on a 
subsequent application, refused to discharge him **. But this case is now 
provided for ; and the bail to the sheriff, having paid the debt, or part of 
it in discharge of the whole, are entitled to relief under the commission, 
by the statute 6 Geo. IV. c. 16. § 52. 

The bail cannot plead the bankruptcy and certificate of their principal. Mode of relief, 
in their own discharge ; but must apply to the court on that ground, to 


• 7 Taunt. 589. 

** S Taunt. 46. and see 4 Dowl.&Ryl.S73. 
(tccardi but see 3 Barn. & Cres. 222. 5 
Dowl. & Ryl. 268. S. C. semb, contra, 

® 8 Dumf. & East, 609. and see 3 Moore, 
244. 5 Moore, 331. but vide ante, 211. and 
tliQ cases there cited. 


^ Hill V. Stmpsont bail of Jackson^ H. 26 
Geo. III. K. B. but see2 Blac. Rep. 1317. 

® 2 Taunt. 246. and see stat. 6 Geo. IV. 
c. 16. § 59. Ante, 202, 3. 
f Ante, 208. 

* 6 Taunt 329. 2 Marsh. 37. S. C. 

** 6 Taunt 330 2 Marsh. 192. S. C. 
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WHen principal 
is under sen- 
tence of trans- 
portation. 
Impressed. 


Sent abroad, 
under ali^n act, 
&c. 


di? 

rqlievcd on motion^ * And fonnerly, if tKe defendant &ad Uxxitae 
bankrupt and obtained bis certificate, t)cFore the tail fixed, the nie- 
thod was, for the bail to surrender him ; and then for the defendant to 
apply to be discharged, upon an afiidavit, stating his having become bank-* 
rupt since the cause of action arose, and obtained a certificate of his con- 
formity under the commission \ But of late, when a bankrupt is clearly 
entitled to his discharge, the court on motion, or a judge on summons, to 
avoid circuity, have ordered an exonereiur to be entered on the bail-piece^ 
or in the filacer’s book, without the form of a regular surrender by his 
bail And the court of King’s Bench will relieve the bail on motion, 
without directing an issue to try the fact of the bankrupt's being a trader ; 
the certificate, by the statute 6 Geo. IV. c. 16 *^. being made suffi-* 
cient evidence of the trading, &c. ® But the court of Common IPleas 
would not exonerate the bail, upon the defendant’s having become bank-* 
rupt and obtained his certificate, without giving the plaintiff an opportu-* 
nity of trying, by an issue, whether the certificate were fairly obtained 
If the bail do not apply to enter an exmiereiur on the bail-picee, till after 
proceedings have been had against them, they can only be relieved on pay-^ 
ment of costs 

Where the defendant was under sentence of transportation for a felony, 
the court permitted an exonereiur to be entered on the bail-piece \ So, 
where the defendant being a seaman, and having been holden to bail on 
mesne process, for a debt under 20/., was impressed into the king’s ser- 
vice, the court, on application of the bail, ordered an exonereiur to be en- 
tered *. So, whilst the alien act ^ remained in force, if a defendant had 
been sent out of the kingdom under that act, the court of King’s Bench 
would have ordered the bail bond to be delivered up to be cancelled or 
permitted the bail above to enter an exonereiur; unless they were indem<^ 
nificd, or had money in their hands belonging to the defendant, sufficient 
to answer the plaintiff’s demand”*. But where the defendant was in cus- 
tody under a charge of murder committed in Ireland, where a bill was 
found by the grand jury against him, and application had been made to 
the secretary 9 f state, to send him over there, in order to take his trial ; 
the court of King’s Bench, though they granted a habeas corpus to bring 
him up, in order that he might be surrendered by his bail”, would not, 
without an actual surrender, allow an exonereiur to be entered on the bail- 


^ 1 Bos. & FuL 448. 450 (&}. S Bos. & 
Pul. 45. 

** Cowp. 824. 

® ItL ibid, Barnes, 104. 1 Bos. & Pul. 
450. (6). iier BtdUr, J. and see the cases re- 
ferred to, atUe, 200. (/). 

^ § 126. and see stat. 5 Geo. II. c. SO. 
§ 7. IS. Ante, 212. 

* 1 Bam. & Aid. SS2. WUlison v. Snvith, 
B. 22 Geo. UI. K. B. u])on the authority of 
another case, which had been determined on 
the construction of the statute 5 Geo. II. c. 


SO. § 7. IS’, after great argument, contra, 
and see Ed. B. L. 415. 

^ 6 Taunt. 75. and see 5 Moore^ SSI. 

B 2 Chit. Hep. 104. 14 East, 599. 1 
Barn. & Aid. 332. 8 Taunt. 28. 1 Moore, 
457. S. C. Ante, 288. 

^ 6 Dumf. & East, 247. 

* 7 East, 405. and see 1 Bur. SS9. 

^ 33 Geo. 111. c. 4. Ante, 215, 16. 

^ 7 Dumf. & East, 517. 

” 6 Durnf. & East, 50. 52. 246 
“ Ante, 287. 



;pfepe ^ . So^wbere the defendant uraTin cttetody^i^f a meBEKsng^ uiideir.an 
order of the secretary of state, for the purpose of being tent out of the 
•kingdom by virtue of the alien act ^ the court of King’s Bendi refused to 
issue a habeas corpus, on the application of his bail, to bring him up, that 
they might render him in their own discharge, on account of the public 
inconvenience, and of the probable risk of his passage, which had bten 
taken in a ship immediately about to sail to his destined port : and they 
also refused, while he was still in the kingdom, and might possibly be set 
at large again, to enter an exonerettir on the bail-piece ; but they said that 
they would remember that the situation of the bail was without any fault 
of theirs, if any proceedings were taken £^inst them in the meantime 

The general rule by which the courts are governed, in the exercise of 
an equitable interference in these cases, is said to be this : that wherever 
by the act of the law, a total impossibility or temporary impracticability 
to render a defendant lias been occasioned, the courts will relieve the bail 
from the unforeseen consequences of having become bound for a party 
whose condition has been so changed, by operation of law, as to put it out 
of their power to perform the alternative of their obligation, without any 
default, laches, or possible collusion on their part The practical Uiodes 
of relief which the courts have adopted for that purpose, arc these three : 
first, in cases of total impossibility, it is effected by ordering an exonere^ 
iur to be entered upon the bail-piece, on motion for that purpose ; or, in 
the case of bail below, that the bail bond be delivered up to be cancelled ® : 
That mode is consistent with the jurisdiction of all the three courts. A 
second mode, (which is necessarily confined to the court of King’s Bench ^,) 
has been, in cases of temporary impracticability arising from the defend- 
ant being, at the time when he should be rendered, in legal criminal cus- 
tody, by ordering him to be brought up by habeas corpus, in order that he 
may be formally rendered in discharge of his bail. ‘“A third mode is, by 
the courts enlarging the time fof making the render : This also is within 
the power, and may be resorted to by all the courts And the short re- 
sult of all the determinations seems to be, that wherever the court cannot 
absolutely exonerate the bail, and, either from the constitution of the court 
itself or the circumstances of the particular case, cannot enable them at 
once to make a formal render, they will, in all practicable cases of a tem- 
porary impossibility occasioned by act of law, and even perhaps in other 
cases under special circumstances, enlarge the time for making the render, 
in order to give the bail an opportiinity of rendering their principal, as 
soon as it shall be in their power to do so"^. 

It remains to be considered, in what cases the bail are excused from the 
performance of the condition of their recognizance, by the act or default of 
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01* SPECIAL BAIL. 

the pUAhtiff. If the plaintiff do i^t declare against the. defendant in due 
time, 80 that the cause is out of courts his bail are discharged. And it 
se^s, that where there has been a great and unnecessary delay in pro- 
ceeding to trial, the bail may be relieved, on theit own afiplication ; though 
the court will not discharge them, at the instance of the defendant So, 
where the plaintiff declares by ori^nal, in the King's Bench, in a different 
county from that where the action is brought, his bail are discharged ^ : 
But in the King’s Bench by htlU or in the Common Pleas S the declaring 
in a different county from that in which the writ issued, is not deemed a 
waiver of hail* So, the bail are discharged, if the plaintiff declare against 
the defendant for a different cause of action from what is expressed in the 
process K But, in the Common Pleas, a variance between the writ and 
count, (the ac etiam being in case on protnises, but the declaration in debt,) 
is not a ground for entering an exoneretur on the bail-piece, where the sum 
sworn to is under 40/^. The affidavit to hold to bail must also corre- 
spond in substance with the process s : and therefore, if the plaintiff declare 
against the defendant for a different cause of action from what is express- 
ed in the affidavit, his bail arc discharged ** : But a trifling variance in the 
names of the parties is not material, provided there be no doubt as to their 
identity And it is too late to move to enter an exoneretur on the bail- 
piece, on the ground of a variance between the declaration and affidavit to 
hold to bail, after bail put in and justified, declaration delivered, plea de- 
manded, and time allowed for pleading b. In the Common Pleas, bail are 
not liable, where the declaration consists of several counts, unless 
plaintiff recover for the cause of action specified in the affidavit K Aiid> 
in that court, where the affidavit was for a certain sum, on a bill of ex- 
change only, and the plaintiff recovered a greater sum, as well on the bill 
as for goods sold, the bail were holden to be liable only for so mudi as 
was recovered on the bill of exchange “. And it seems, that if the sum 
recovered be under a bailable amount,'^ the bail are discharged But 
where the plaintiff, having filed a bill in equity, and arrested the defend- 
ant for the same cause of action, had, in consequence of an order out of 
Chancery for that purpose, elected to proceed in equity, the court refused 
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to discharge the bail, but left them tif more to ^t aside ady procecjdiiigs 
which might be taken against them ^ 

It was formerly holden, that a cognovit by the principal, without notice When dis- 
to the bail, did not discharge them ^ : And accordingly, where the defend- »s 

ant in the action gave a cognovit for the debt and costs, payable by seven taking cogjwvU. 
instalments, and afterwards the principal was discharged under an insol- 
vent debtors' act, wliich related to a certain day, when three only of the 
instalments were payable ; it was holden, that the bail, who had been fixed 
before the passing of the act, though after the day to which it related, 
were liable for the whole condemnation money, the entire debt, qtid debt, 
being due instanter ; with a stay of execution only for certain portions, ojt 
certain times But where the plaintilf had taken a cognovit from the de- 
fendant, with an agreement to receive the debt by instalments, of which 
no notice was given to the bail, the court of King's Bench set aside an 
execution against them, sued put above a year after the judgment, without 
a scire facias to revive it^ : And in general, although the bail are nut dis- 
charged by the plaintiff's taking a cognovit from the priiTcipal witl^out 
their consent, where judgment is to be entered up thereon inslanler or 
the debt is payable by instalments, within the time in which the plaintiff 
would have been entitled to judgment and execution, had he gone to trial 
in the original cause ^ ; yet where that is not the case, os where one or 
more of the instalments are not payable till after the expiration of that 
time, it is now settled, in both courts, that the bail arc discharged^. This 
doctrine was first introduced in courts of equity ; and is founded on this 
principle, that every surety has a right to come into a court of equity, and 
require to be permitted to sue in the name of the original creditor : But if 
the creditor give time to the original debtor, he thereby prevents the 
surety from using his name with effect. In like manner, the courts of law 
have held, that the bail arc entitled to surrender the principal at any time# 
whenever the plaintiff himself would not be precluded from taking a pro- 
ceeding against him : But if the creditor give time to the principal, he 
cannot during that time take or proceed against him ; neither during the 
same period can the bail, who are therefore discharged ^ : And this doc- 
trine applies to bail to the sheriff, as well as bail above *. It is no ground Not dischaiged, 
however, for setting aside a judgment which has been signed against bail, ^'^compo^iiou"^ 
that the plaintiff has accepted a composition from the defendant, and sus- 
pended the execution of a capias ad satisfaciendum which had been issued 
against him, though it were without the knowledge or consent of the bail ; 
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they axe not prevented thereby Aom surrendering their principal * ** . So, 
where a plaintiff receives bills of exchange from a defendant, with an 
agreement that he shall not be precluded from proceeding while the bills 
are running, the bail are not thereby discharged ^ It is not any defence 
at law, to an action on a bond against a surety, that by a parol agreement, 
time has been given to the principal ^ : And the sureties in a replevin 
bond are not discharged, by time being given to the plaintiff in replevin 

* 5 taunt 614. 1 Marsh. S50. S. C. S. C. 

** 7 Taunt 1S6. And see fuilher, as to ^6 Taunt S79, 2 Marsh. 81. S. C. 3 
when, and in. what cases, bail to the action Pricc^ 214*. S. C.in Error: and see 7 Taunt 

are discharged, Petersd. Part I. Chap. XIV. 97. 2 Marsh. 392. S. C. 7 Price, 223. & 
0 Bars. & Aid. 187. 2 Chit llqi. 336. C. in Error. 
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CHAP. XIII. 


Proceedings ageunst Bail to the Sheriff, upon the 
Bail Bono ; and against the Sheriff, to compel Mm 
to return the Writ, and bring in the Body. 


Ip bail above, when, necessary, be not put in and perfected in due time. Forfeiture of, 
the bail bond is forfeited : and the plaintiff may either take an assignment 
of it % and proceed thereon against the defendant^ and his bail to the she- 
riff ; or he may proceed against the sheriff himself, to compel him to return 
the writ, and bring in the body of the defendant ^ 

If the bail below be sufHcicnt, it is usual for the plaintiff to take an as- In what cases it 
signment of the bail bond ; which it seems he may do, even after service 
of the rule to bring in the body®, or moving for an attachment ; but after 
he has sued out an attachment against the sheriff, he has made his elec- 
tion, and cannot afterwards, whilst the attachment remains in force, take 
an assignment of the bail bond^': And, in the Common Picas, if bail 
above be put in and justified in due time after the sheriff is ruled to bring 
in the body, the court will set aside the proceedings in an action upon the 
bail bond, commenced previous to the time of justification ® : So that the 
plaintiff, in that court, is not at liberty to proceed on the bail bond, pend- 
ing the rule to bring in the body. But where the sheriff's officer, on the 
attachment being lodged, prevailed on the plaintiffs to withdraw it, and 
take an assignment of the bail bond, which the plaintiffs, in order to re- 
lieve the sheriff, accordingly took, and commenced an action thereon, the 
court of King's Bench held, that the plaintiffs might abandon their at- 
tachment in this case, and then take an assignment, and proceed on the 
bail bond And, in the Exchequer, where the attachment against the 
sheriff has been set aside for irregularity, it is no bar to an assignment of 
the bail bonds. 

Before the statute for the amendment of the law the sheriff was not Before stat. 4 
compdlablc to assign the bail bond * ; though, if he had not assigned it, the ^ ® 

* Append. Chap. XIII. § 1. ^ CunTdngham v. Chambers^ £. 45 Oeo. 

^ Gilb. C. P. 20. and see 2 Wms. Saund. III. K. B. and see 1 Chit Rep. 394. in notis, 

5 Ed. 60. a. 6. c. 61. a. b, &c. ® 3 Bos. & Pul. 564. and see 7 Moore, 

° J^obinson, assignee, ^c. v. Owen, bail of 600. 1 Bing. 181. S. C. 

Dunbin, M. 36 Geo. III. Poidemn v. Har- ^ 15 East, 215. 

vey, bail of Martdli, M. 51 Geo. III. K. B. » Wightw. 406. 

3 Bos. & Pul. 564. C. P. Wightvr. 406. " 4 & 5 Ann. c. 16. § 20. 

Man. Ex. Pr. 121. Excheq. > 1 Mod. 226. 
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court would have amerced him ® : emd the old way was, first to give a rule 
for the sheriff to bring in the body, before the plaintiff could take an as- 
signment of the bail bond \ Another mischief at common law was, that 
after an assignment of the bail bond, the action thereupon must have been 
brought in the name of the sherif!^ who might have released it, and thereby 
driven the plaintiff into a court of equity To remedy these inconve- 
niences, it was enacted by the above statute, that if any person or per- 
sons shall be arrested, by any writ, bill or process, issuing out of any of 
the courts of record at WcslminslcTi at the suit of any common person, 
and the sheriff or other officer take bail from such person, against whom 
** such writ, bill or process is taken out, the sheriff or other officer, at the 
request and costs of the plaintiff in such action or suit, or his lawful at- 
** tomey, shall assign to the plaintiff in such action, the bail bond or 
other security taken from such bail, by indorsing the same, and attest- 
ing it under his hand and seal, in the presence of two or more credible 
witnesses, which may be done without any stamp : and if the said bail 
** bond or assignment, or other security taken for bail, be forfeited, the 
** plaintiff in such action, after such assignment made, may bring an ac- 
** tion and suit thereupon in his own name ; and the court where the 
action is brought may, by rule or rules of the same court, give sucli re- 
lief to the plaintiff and defendant in the original action, and to the bail, 
upon the said bond or other security taken from such bail, as is agrcc- 
able to justice and reason ; and that such rule or rules of the said court 
shall have the nature and effect of a defeazance to such bail bond, or 
other security for bail.* * * § ’ This act, and all the statutes of jeofails, arc 
extended by the 24th section, to all courts of record in the counties pala- 
tine of Lancaster, Chester, and Durham, and the principality of Wales, 
and to all other courts of record within this kingdom And, by tlic sta- 
tute 6 Geo. IV. c. 108. § 99. where persons arrested by capias, at the 
king’s suit, give bail, the sheriff is required to assign the bail bond to the 
king, at the request of the prosecutor. 

The boil bond, it is said, may be assigned before it is forfeited, though 
it cannot be put in suit till afterwards And, in the King’s Bench, if 
the bail do not justify in four days after exception, the plaintiff is at li- 
berty to proceed upon the bail bond ; although, from the bail having been 
put in sooner than was necessary, the rule for bringing in the body has 
not expired, and the sheriff is not liable to an attachment And, in that 
court, it has been holden, that if the fourth day for perfecting bail be the 
last day of term, and the bail be not perfected before the rising of the 
court on that day, an assignment of the bail bond to the plaintiff, in the 
evening of that day, is regulars. In the Common Pleas it is a rule, that 
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UPON THE BAIL BOND. 


" no bail bond taken in London or Middlesex^ by Tirtue of any process 
issuing out of that courts returnable on the Jirst return of any term^ shdl 
be put in suit until after the Jifth day in full term ; and that no bail bond 
taken in any other city or county^ by virtue of such process^ shall be put 
in suit until after the ninth day in full term : and that no bail bond taken 
in London or Middlesex y by virtue of any process issuing out of that courts 
returnable on the second or any other subsequent return, shall be put in 
suit until after the end of Jour days exclusive of the day on which such 
process shall be expressed to be returnable ; and that no bail bond taken 
in any other city or county, by virtue of such last-mentioned process, shall 
be put in suit until after the end of eight days exclusive of the day on 
which such last-mentioned process shall be expressed to be returnable ; 
upon pain of having all proceedings upon such bail bonds to the contrary, 
set aside with costs After dciault made in putting in special bail in 
time, it is not enough that bail are afterwards put in : but the plaintiff 
may take an assignment of the bail bond, and proceed thereon, unless the 
bail be also justified, though not before excepted to And where the 
defendant had neglected to put in and perfect bail above, the court of 
King's Bench held that the plaintiff was not out of court, by omitting to 
declare in the original action, within two terms after the return of the 
wit ; but he might still take an assignment of the bail bond ® : for he 
was not bound to declare de bene esscy within the time limited for the de- 
fendant's appearance, and after that time he could not declare, until the 
defendant had actually appeared. But where the plaintiff is completely After cause is 
out of court, by not declaring in the original action within a year after 
the return of the writ, or, in the Common Pleas, before the end of the va- 
cation of the second term after it is returnable, it seems that he cannot 
afterwards regularly take an assignment of the bail bond^: And, in the 
latter court, though the assignment of the bail bond be regular, as being 
taken while the action was pending, yet if the plaintiff be afterwards 
guilty of laches, to the prejudice of the bail, the court will stay the pro- 
ceedings thereon ®. The plaintiff, however, may proceed against the bail, 
although the action be out of court, if it do not appear that it was out of 
court before the plaintiff took an assignment of the bail bond In the la Exchequer. 
Exchequer, the court on motion will stay proceedings against bail, on pay- 
ment of costs, although the plaintiff has neglected to proceed against them 
on the bond, as early as he might have done, if the bail had any reason to 
think that the plaintiff did not mean to proceed in the action, such as the 
bankruptcy of the defendant. But when a trial has been lost, the bail 
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bond will be ordered to stand as a security^ if the bail haye not applied to 
stay proceedings on the earliest opportunity ^ 

The assignment may be made by the high sheriff, or by the under-shc- 
riff in his name, and even by the under-sheriff's clerk in his office ^ : And 
as the assignment may be made, so the action may be brought, iu 
county ^ It was formerly usual for the plaintiff to bring sci^eral actions, 
against the principal and his bail, upon the bail bond ; but this practice 
*being considered unnecessary and oppressive, was discountenanced by the 
court of King's Bench in a recent case^, where the assignee of a bail bond 
brought separate actions thereon, without suggesting any sufficient reason 
for so doing ; and the court, under the discretionary power vested in them 
by the statute 4 & 5 Ann. c. 16. § 20. stayed the proceedings in all the 
actions, upon payment of the costs of one of them. The action upon the 
bail bond must necessarily be brought in the same court whence the 
process issued, on which the bond was taken otherwise the parties 
could not have the relief intended by the statute. This rule applies, in 
the King's Bench, to actions brought on the bail bond by the him- 
self, as well as his assignee but it is otherwise in the Common Pleas 
and Exchequer \ where the sheriff may sue on the bail bond in a different 
court : And although it be irregular to bring an action on the bail bond, in 
a different court from that in which the original action was commenced, 
yet the defendant cannot take advantage of this, under the plea of non est 
factumK When the plaintiff has taken an assignment of the bail bond, 
he cannot proceed in the original action, so long as he retains his right to 
sue upon 

The proceedings on the bail bond may be set aside, with costs, if irre- 
gular ; or stayed, if regular, upon terms, at the instance of the defendant^, 
or of the sheriff or his bail, in order that there may be a trial in the ori- 
ginal action. And the rule for staying the proceedings may be obtained 
on the same day that the bail justified The causes of irregularity arc 
as various as the different proceedings out of which they arise. In general, 
the irregularity is in the writ, as that it was returnable on a day out of 
term ", &c. ; or in the affidavit to hold to bail, arrest, bail bond, or ex- 
ception to bail ; or that the bond was put in suit before it was forfeited. 
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Wh^’ fi ban bond has been improperly ta]reh> the OOtirt will otdei^ it 
to be delivered up to be cancelled : ' And the assignment of a bail bond 
was set aside^ as having been made pending a rule to set aside 'pro« 
ceedings for irregularity, and to stay proceedings in the mean time‘s 
the proceedings being suspended thereby for all purposes> till the ride 
was dischifrjged^ So, the proceedings on the bail bond were set aside 
where the assignment was taken after the defendant had given a 
nmity without the knowledge of the bail, for payment of the debt and 
costs \ But when a defendant obtains a rule which stays the plaintiff’s 
proceedings, he is not entitled, after it is discharged, to the same time for 
the purpose of taking the next step, as he had when he obtained the rule ; 
though the defendant in such case should have a reasonable time allowed 
him, for the purpose of taking his next proceeding ; and it has been de-* 
terinined, that the wliolc of the day on which the rule is disposed of, is a 
reasonable time for that purpose Where the plaintiff took an assign-* 
meiit of the bail bond, and afterwards gave notice of exception to the 
bail, without entering it, the court of King’s Bench held that the plaintiff’s 
irregularity, in not entering an exception, was not waived by the defend-* 
ant’s having given two notices of justification, under one of which the bail 
had justified, and therefore held that the proceedings should be stayed^; 
but they would not order the bail bond to be delivered up to be cancelled^. 

When the defendant has been arrested by a wrong name, the courts When defendant 
will order the bail bond to be delivered up to be cancelled ^ But 
it cannot be cancelled, in the King’s Bench, on the ground of the plaintiff’s 
attorney having neglected to take out his certificate ^ ; or because the 
place where the affidavit to hold to bail was sworn, is not mentioned in the 
jurat So, if a non-commissioned officer has been arrested and given In C. P. 
bail, the court of Common Pleas will not, after judgment recovered 
against the bail, set aside the proceedings, and cancel the bail bond ^ : 

And, in that court, if the plainti^ sue out writs into two counties, and 
arrest the defendant, who gives bail to the sheriff in both, the plaintifiT 
may regularly proceed on the first bail bond K In the Exchequer, when In Exchequer, 
the bail do not appear to justify on the day mentioned in the notice, but 
on a subsequent day according to further notice, and the plaintiff, on the 
morning of the latter day, take an assignment of the bail bond, and sue 
out process thereon, the proceedings are regular, although the rule for the 
allowance of bail be served on the same day ; nor is it a waiver of the as- 
signment, that the plaintiff attended to oppose the justification of bail ^. 

“ 4 Diirnf. & East, 176. • . 484. S. C. though it was formerly otherwise: 
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In C. P, 


III Exchequer. 


Bail above, in 
original action, 
when necessary, 
and when not. 


latheKing'sBeach^by a modem ruleof court can be drawn 

up for staying proceedings regularly commenced on the assignment of a 
bail bond, unless the application for such rule, if made on the part of the 
original defendant, be grounded upon an affidavit of merits^ ; or, if made 
on the part of the sheriff or bail S or any officer of the sheriff^, be grounded 
upon an affidavit, shewing that such application is really and^iaruly made 
(HI the part of the sheriff or bail, or officer of the sheriff, (as the Ikse may 
be,} at his or their o^vn expense, and for his or their only indemnity, 
and without collusion with the original defendant.” This rule, it will be 
observed, only applies to staying proceedings regularly commenced on the 
assignment of a bail bond : And they cannot be stayed, where the motion 
is made on behalf of the defendant, udthout an affidavit of merits, al- 
though the plaintiff has opposed the justification of bail, and received the 
costs of opposition ®. The affidavit, if made on behalf of the defendant, 
must expressly state, that he has a good defence to the action upon the 
merits; an affidavit that he has a good defence to the action merely, not 
being sufficient And if the application be made by the hail, after notice 
of render has been given, the affidavit must state that the application is 
made bond fide, on their behalf ^ : But when an affidavit of merits is pro- 
duced, it is not necessary to state on whose behalf the motion is made 
In the Common Pleas, on motion by the bail to stay proceedings on the 
bail bond, or against the sheriff, on payment of costs, the court do not re- 
quire the bail to swear to merits ; nor is there any distinction in this re- 
spect, whether a trial has been lost or not K In the Exchequer, when a trial 
has not been lost, the court on motion will stay proceedings on an assign- 
ment of a bail bond, the defendant having since put in and perfected bail, 
without payment of costs, or pny affidavit of merits, or that the appli- 
cation is made in ease of the sheriff, or bail ^ ; nor will they order the bail 
bond in such case to stand as a security, but only require that the plaintiff 
shall be put in the same situation as if bail had justified in due time K 

And they refused to order a bail bond to stand as a security, where the 
plaintiff had lost a trial by his own conduct, in not accepting reasonable 
terms offered him by the defendant But when a trial has been lost, the 
bail bond must stand us a security 

When the proceedings on a bail bond are irregular, or ^against good 
faith, it is not necessary to put in and perfect boil in the original action, 
in order to set them aside®; And if the defendant be surrendered by his 
bail above, though without justifying, after the time allowed them for jus- 
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tififiation has expired^ the court of King’s Bench, wo have seen, will stay 
the proceedings on the bail bond, upon payment of costs K Bat when 
the proceedings are regular, and the defendant, not having been surrendered 
by his bail above, applies to stay them upon terms, he must in general put 
in and perfect bail above, before the application is made Yet, upon par*- 
ticular occasions, the rule to stay the j)roceedings may be, upon condition 
that the defendant shall put in and perfect bail ^ And, whenever the de-^ 
fendant is guilty of a neglect, in not putting in bail in due time, by which 
the bail bond becomes forfeited, the notice, in case the party mean to put 
in bail, (in order to stay the proceedings upon the bail bond,) should be, 
that he will put in and perfect bail on such a da}^ ; when the plaintiff 
may oppose them in court, without its being a waiver of the bail bond^. 

Bail above, when necessary, being put in and perfected, the court should 
be moved in term time, or an application made *to a judge in vacation ®, 
for a rule or summons to stay the proceedings on the bail bond, on pay- 
ment of costs, and that in the mean time all proceedings be stayed ; and 
it is usual to draw up the rule for the allowance of bail, with the rule 
or summons for staying the proceedings, and i^rve them both together. 
In the Common Pleas, notice of the intended motion should be given to 
the plaintiff ’s attorney, and why in the mean time all proceedings should 
not be stayed otherwise the court firill not add these words to the rule 
When the plaintiff has not lost a trial, the court in term time, or a judge 
in vacation, will stay the proceedings on the bail bond, upon putting in 
and perfecting bail above, and paying the costs incurred by the assign- 
ment of the bail bond, to be taxed by the master in the King's Bench, or 
prothonotaries in the Common Picas ; and also, if necessary, or the state 
of the cause require it e, upon receiving a declaration in the original action, 
pleading issuably, and taking short notice of trial, so that the cause may 
be tried the same term K But if the plaintiff has lost a trial, the court 
or a judge will further require the l|ail to consent, that the bail bond shall 
stand as a security, even when the defendant has been surrendered by his 
bail K By losing a trial is meant, that the plaintiff has been prevented, 
by the neglect of the defendant to put in or perfect bail in due time, from 
trying his cause in, and obtaining judgment of the same term in which 
the writ was returnable This of course can only happen in town causes, 
or where the venue is laid in London or Middlesex ^ y and depends on the 
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Motion, or ap- 
plication, to stay 
proceedings. 


On what terms. 


When trial has 
been lost. 



Rule^ or sum- 
moni for, how 
entitled, in K. B. 


In C. P. 


Tasdng costs on. 


What may be 
pleaded o^r, 
and what not. 


OF , 

Ktftte ^ i!bi& proceedings^ as when the writ was fetimiah^ 

and whether the defendant lives^ more thsm forty miles ftom 
Ltmion; for if he do, h| is entitled to fmrieet^ia^ notice o^ trial 
The plaintiff therefore, in opposing the rule for setting aside the po« 
oeedinga on the baif bond, or for an attachment against the sheriff^ must 
shew distin^ly in his affidavit, the t^o when his writ was returnable, and 
declan|tion delivered \ or filed, &c. And it is obsefvable, that Aere is ^ 
difference in this respect, between actions by bill, and by original writ': 
In the former, the jury process being returnable on a day certain, the 
plaintiff may obtain judgment of the term, ^vhen the cause is tried at the 
last sitting ; but in the latter, the jury process can only be made return- 
able on a general return ; and therefore, when the cause is tried at thalaoBt 
sitting, which happens after the lost general return, the plaintiff cflfiiaot 
have judgment till the foUomng term ^ 

In the King's Bench, when the application is to set aside the pro- 
ceedings upon the bail bond, for an irregularity in assigning it, or, if re- 
gular, to stay them upon terms, the rule or summons and affidavit should 
it is said be entitled in the* original cause ^ : but when the application is 
to stay the proceedings, for some irregularity in the process in the action 
upon the bail bond, the rule or summons and affidavit ought to be entitled 
in that action, and not in the original cause So, in the Common Pleas, 
the true and proper distinction seems to be, that if a bail bond has been 
irregularly assigned, the affidavit to set aside the proceedings upon it must 
be entitled in the original action; but if it has been assigned regularly, then 
in the action on the bail bond And, in that court, the judgment in the 
original action, as well as the judgments in the actions against the bail, 
may be set aside upon one motion and affi^vit, ^entitled in the original 
action 6. When the rule for staying the proceedings is made absolute, or 
a judge’s order obtained upon the summons, it is incumbent on the de- 
fendant immediately to get an appo^tment thereon from the master in 
the King’s Bench, or prothonotaries in the Common Pleas, to tax the 
costs, and to serve a copy of it upon the plaintiff's attorney ; and when 
the costs are taxed, to payb the same without dplay N otherwise the rule or 
order will not operate as a stay of proceedings. After the proceedings 
have been stayed on the bail bond, the defendant cannot plead in abate- 
ment in the original action ^ ; nor a plea of bankruptcy puis darrein con^ 
tinuance\ But, in the Common Pleas, though it was formerly usual to 
give judgment, on staying proceedings in an action on the bail bond, when 
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ifte consented that it should stand as a security, and execntion only was 
stayed %yet it is now holden, that the bail in such case are at liberty to plead 
to the action on the' bail bond ; and consequently ate entitled to a rule to 
plead, and demand of a pica, before judgment can be signed against them ^ 

'The sheriff's bail are liable to pay what is really due to the plainti^, SherifTi bait, 
though beyond the sum sworn to and^ costs, to the full extent of the pe- 
%]ty orthe bond^: land they are liable for their own costs, as well as 
those of the original action. And where several actions are brought upon 
the bail bond, it is usual, in suing out execution, to apportion the debt 
and costs in the original action, ambngst the different defendants, so as to 
levy a part on each, tc^ther with his ovm costs But the bail, it seems, 
are not liable beyond Ihe penalty of the bond, where they are let in upon 
terms to try the cause, the bail bond standing as a security ; althpugh the 
debt and costs exceed the penalty after the trial If the plaintiff die When dis- 
after the arrest, and before the return of the writ, the court will set aside 
proceedings on the bail bond^. And where the defendant dies, before 
the plaintiff cOuld have had judgment against him, if there had been no 
delay in putting in and perfecting bail, the courts w^l stay proceedings 
on the bail bond, upon payment of costs only s : But they will not relieve 
th^ sheriff's bail, upon the death of the defendant, where the plaintiff 
might have had judgment against him, if bail above had been put in and 
perfected in time The bail cannot avail themselves of the bankruptcy Bankruptcy, 
of the defendant h And it seems, that rendering the defendant to the Render. 
King’s Bench prison, before the return of the writ, will not discharge his 
bail to the sheriff^. But if the defendant or his bail become bankrupt, 
after the bond is forfeited, the plaintiff’s demand, being proveable under 
the commission, is barred by the certificate* ** . The bail to the sheriff are Cognovu, &c^ 
discharged by the defendant’s giving a cognovit, without fhe knowledge of 
the bail, for payment of debt and costs ™. And, in the case of a render in 
discharge of bail, the court mil stay the proceedings on a bail bond with- 
out costs, if the notice of render be given before the assignment ” ; other- 
wise not 
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ifeule to return 
writ. 


In what cases it 
cannot be had. 


What 

From whom ob- 
tained, and 
when taken out, 
in K. 13. 


In C. P. 


By stat 20 Geo. 
II. c. 37. 


If there be no' tail bond, 'or the ptaintiff be dissatislfied i^th the baS 
taken by the sheriff, it is usual to rule him to return the writ*; and in 
the King's Bench, we have seen if the bail to the sheriff become ‘bail 
above, the plaintiff cannot exce]pt ta them, after he has taken dh assign- 
ment of the bail bond ; though it is otherwise in the Common Pleas : In 
the King's Bench therefore, if the plaintiff be dissatisfied With the bail 
taken by the sheriff, he can only proceed by ruling him to return \he writ, 
and bring in the body ; for if he were to take an assignment of the bail 
bond, he would admit the sufficiency of the bail to the sheriff, and if they 
were afterwards put in as bail above, *he could not except to them. But 
a rule to return the writ cannot be had, after the plaintiff has taken an 
assignment of the bail bond, if valid ; for, by taking such assignment, he 
discharges the sheriff® ; though if the bail bond be void, it is otherwise 
And where there were three defendants, two of whom were arrested and 
bailed, and the plaintiff took assignments of the bail bonds, and as to the 
third, the sheriff returned non est inventus, the court, under these circum- 
stances, discharged the rule to bring in the body *. So it has been holden, 
that if the sheriff appoint a special bailiff to arrest the defendant, at the 
request of the plaintiff or his agent, he cannot be ruled to return the 
writ * : but he is notwithstanding responsible for the safe custody of the 
defendant, after the arrest made^. The proper course seems to be ./or the 
sheriff, when ruled to return the writ after a special bailiff has been ap- 
pointed, instead of making a return, to move the court to set aside the 
rule to return it \ 

The rule to return the writ is a side-bar or treasury rule. In the 
King's Bench, it is obtained from the clerk of the rules ; and usually 
taken out on the return day of the writ by hill, or quarto die post by oru 
ginal, in order that it may keep pace with the time to put in bail ; But it 
cannot regularly be taken out hffore, though dated on the return day or 
quarto die post by original K In the Common Pleas, the rule to return 
the writ is obtained from the secondaries, and usually taken out on the 
first day of term, when the process is returnable on the first return ; or if 
returnable on the second, or any subsequent return, it may be taken out 
on the return day of the process ; being the periods from which the time 
for putting in bail is reckoned. But, by statute 20 Geo. II. c. 37- § 2. 
no sheriff shall be liable to be called upon to make a return of any writ 
or process, unless he be required so to do, within six months afteif the 
expiration of his ofiice.*' Upon which statute it has been holden, in 
ease of sheriffs, that the months are lunar months that the day of the 
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ehariff^iqvktjiig lus office is to be reckoned aa>one*; and that the sheriff 
4^not be ruled to return the writ^ after the expiration J[>f six month^ 

•though requested before K In the courts of Great Sessions in Wales, the 
prothonclaries are authorized^ by a late act of parliament S to grant rules 
for sheriffs to return writs in vacation. ^ . 

The rule to return the writ^ being intended to bring the sheriff into Semce of« 
contempt^ must be personally served on the sheriff himself^ or his und^» 
sheriff^ ; except in Lotulon, Middlesex, and Surrey, where service on the 
deputy secondary of the compters^ sheriff's deputy^ or under-sheriff’s 
agent in town^ is deemed sufficient ® : for as six days only are allowed^ 
after service of the rule^ to return the writ^ it might otherwise be impos- 
sible to obey the rule in distant counties. In the King's Bench^ the rule When it expiret^ 
to return the writ expires in four days after service^ in London or Middle^ 
sex^ ; and in six days, in any other city or county And the writ should 
regularly be returned by the sheriff, on the day on which the rule for re** 
turning it expires, if in term : but when the rule expires in vacation, the 
sheriff need not return it till the first day of the ensuing term, and has 
the whole of that day to file his return In the Common Pleas, the she- In C. P. 
riff had formerly in all cases six days after service of the rule, to return 
the writ ^ ; but the time for returning it, in town causes, was afterwards 
reduced to four days ^ ; so that now it is the same in both courts. But, 
in the Common Pleas, when the rule to return a writ expires in vacation, 
the sheriff must file it at the return, and cannot wait till the ensuing 
term ; the Common Pleas office being open during the vacation ‘ : And In Exchequer, 
this is also the practice in the Exchequer 

The sheriff being ruled to return the writ, cither does, or does not re- Returning writ, 
turn it. And where the writ is executed by the old sheriff while in office. When executed 
he ought to make his return to the same, and hand such writ and return 
over to the new sheriff, who comes into office before the return day ; and 
such new sheriff will return the writ, with the old sheriff's return there- 
on : and if the old sheriff, after arresting a defendant, suffer him to es« 
cape, and go out of office before the return day, he is answerable for the 
escape If there be no return, it is a contempt; for which the court, on Attachment, for 
a proper affidavit ®, will grant a rule for an attachment p : and this is the <«tuming it. 
constant mode of proceeding against the late sheriffs, as well as present 
one; for, as to the former, he ought in strictness to have returned the writ 
before he was out of office, and therefore the contempt was, actually com- 
mitted whilst he was a servant of the court % But where the sheriff, on 
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tul^ to return a garo notice to tho plaintiff that tbe writ tras 
Ibtt, and that the defendant was in custody^ the plaintiff shonld have ^ro- 
OcOdOd as if the sheriff had returned cepi c(fi>pusj and the court of Com- 
thon Fleas set aside an attachment issued against the sheriff, not rb- 
^turning the writ ». The writ should regularly be returned by the sheriff^ 
oh the day on which the rule for returning it expires; and in default 
thereof, the plaintiff may move for an attachment 'On the next day or, 
if the rule expire on the last day of term, he may move for an attach- 
ment at the rising of the court on that day^; and the rule for the attach- 
’ ihent is regular, though* the sheriff make his return on a subsequent day 
in vacation, before he is actually served with the rule «. In order to as- 
’ certain the time of making the return, in the King's Bench, the custos 
brevium is required to indorse on every writ, on what day, and at what 
' hour, the same was filed 

The sheriff's return to a capias ad respondendum is either that the de- 
fendant is not found in his bailiwick or that he has taken him ; and, in 
the latter case, it is either that he has him ready or in custody^, to an- 
swer the plaintiff; or, by way of excuse, that he is sickly flanguidus est,) 
or has escaped, or been rescued^ ; or that the sheriff has discharged him, 
or delivered him over to another custody, by direction of the plaintiff*^, or 
by order of the court ^ ; or that he has been discharged from the arrest, 
under the statute 43 Geo. III. c. 46. § 2. on depositing in the sheriff's 
hands, the sum indorsed on the writ, with ten pounds in addition, to an- 
swer costs, &c. And where the return to a writ of latitat stated, that the 
defendant was insane, and could not be removed without great danger, and 
continued so till the return of the writ, the court, we have seen™, refused 
an attachment against the sheriff. But where the return to a writ of lati^ 
iat stated that the defendant, upon being arrested in his own house, ^vas 
confined to his bed by illness, and could not be removed vrithout danger to 
his life, and continued so ill at and after the return of the writ, and for 
such cause the custody of the defendant was relinquished ; the court were 
of opinion that this return was bad, though they allowed the sheriff time 
to amend it, upon pa 3 rmcnt of costs ”. And where the sheriff returned as 
fcdlows, " I have taken the body of M» N., and kept and detained her in 
custody, till it appeared to me, that she had surrendered, in discharge of 
her bail, into the custody of the marshal, and was in his custody, to all 
intents and purposes, by virtue of the act for indemnifying the marshal for 
escapes in consequence of prisons being burnt the court quashed the 
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" 8 DowL & Ryl 606. 

" Stat. 81 Geo. III. c. 1. 



retiint as bad^ and would not give leave to amend it§« Soj ivliere the sh^ 
riff had untruly returned to a capi^, that he bad> talcen the defendant^ 
whose body remained in prison under his custodyi the court of Common 
Pleas refused to allow him to amend his .return, by striking it out^ and 
making another, according to the fact ^ If the sheriff return non est 19 - 
ventus, where he has or might have taken the defendant, he is liable to an 
action for a false return^ ; and if he return cepi corpus, et paratum habeo, 
where he has taken the defendant, and let him go at large without bail, he 
is liable to an action, if the defendant be not in custody, or bail above*be 
not put in and perfected, at the return of the writ \ But when the sheriff 
has taken bail, he is not liable to an action, upon the return of cepi corpus, 
et paratum habeo ® ,* for it was his duty to take bail : and though the latter 
part of the return be not strictly true, yet this„ which was the ancient re- 
turn, is not altered by the statute 23 Hen. VI. c. 9. Still, however, he 
might have been amerced by the courts, upon such return, for not bringing 
in the body, or putting in and perfecting bail above. and in the begin- 
ning of the reign of George the Second, the practice of amercing the she- 
riff appears to have given way to the proceeding by attachment s. 

If the defendant reside within a liberty, the bailiff of which has the 
execution and return of writs, it is usual for the sheriff to return, that he 
has made his mandate to the bailiff of the liberty, who has given him no 
answer, or has returned that the defendant is not found in his bailiwick, 
or that he has taken the defendant, and has him ready In the first case, 
the plaintiff is entitled to a non omittas, by the statute Westm. 2. c. 39 
In the second, if the return be false, the bailiff is liable to an action ; the 
sheriff not being answerable at common law, for the false return of the 
bailiff^ : In the last case, the ancient mode of proceeding was by distrin* 
gas * ; but it seems, that the bailiff may now be called upon by rule, to 
bring in the body ™. If the bailiff make an insufficient rcti^rn, he is liable 
to be amerced for it, and not the sheriff, by the statute 27 Hen. VIII. c. 
24. f 9“. 

Upon the sheriff's return of cepi corpus, et paratum habeo, if bail above 
be not duly put in, or, if put in and excepted to, they do not justify in due 
time, the plaintiff has his election, either to take an assignment of the bail 
bond, or to proceed against the sheriff, by ruling him to bring in the body ^ ; 
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and if there be no bail bond^ or the plaintiff 1)e diswtisfied inth. the bail 
tak^ by the sheriff^ it is usual* and necessary in the King’s Bench* for the 
plaintiff to rule him to bring in the body ^ ^ut where* on the return of 
cepi carpus, the plaintiff brought an action against the sheriff for an escape* 
and recovered damages* the court of King’s Bench held* that he could not 
afterwards rule the sheriff to bring in the body* with a view to proceed in 
the original action for costs*’. The rule to bring in the body is a four day 
rule in London or Middlesex, and a six day rule in any other city or 
county ^ ; and should be served in like manner as the rule to return the 
writ. In the King’s Bench* it is a side-bar rule* and obtained from the 
derk of the rules but* in the Common Pleas* it is given by the filacer 
who issued the process** on a note or extract of the writ and return from 
the ettstas hrevium, after which the rule is drawn up by the secondaries ^ 
and served s. And there should be no delay in giving the rule : for where 
the sheriff had returned cepi corpus to a bailable writ in Hilary term* upon 
which the plaintiff proceeded no further till Michaelmas term following* 
and in the mean time the bail became insolvent* and the defendant ab-> 
sconded* the court of J^ing’s Bench thought it unreasonable that the she- 
riff should be called upon to bring in the body after such delay ; and they 
set aside an attachment which had issued against him for not doing it \ 
The intent of this rule* when the defendant is not in custody* is to com- 
pel the sheriff to put in and perfect bail above * : And it cannot in general 
be taken out* until the time for putting in bail has expired ^ ; for it is ne- 
cessary that the proceedings against the sheriff should keep pace with the 
times allowed for putting in and perfecting bail ; otherwise this inconveni- 
ence might ensue* that the sheriff might be fixed with the payment of the 
debt and costs* and upon his bringing an action against the defendant or 
his bail* upon the bail bond* they might plead comperuit ad diem. In the 
King’s Bench*^ where the rule to return the writ is given on the return 
day* a rule to bring in the body* dated on the day of the return by the she- 
riff of cepi corpus, though issuing afterwards in the vacation* is irregular*. 
But where the writ, in a country cause* was returnable on the Jirst of 
June* and the sheriff was niled to return it on the second, and on the eighth 
be returned cepi corpus, upon which the plaintiff, on the same day* served 
him with a rule to bring in the body* and on the Jiftcenlh obtained an at- 
tachment* the court held the proceedings to be regular ; although it was 
objected* that the sheriff had all the eighth to return the writ* and consc- 


2 Wms. Saund. S Ed. 61. (rf). 

^ 2 Barn. & Aid. 623. 1 Chit. Rep. S93. 

s. c. 

' N. M. 6 Geo. II. R. T. 6 Geo. HI. 3 
Bur. 1921. K. B. N. II. 7 Geo. III. C. P. 
* Append. Chap. XIII. § 25. 

« R. T. 2 W. & M. reg. 1. C. P. Ap- 
pend. Chap. Xlll. § 26. 

^ Append. Chap. XIII. § 27. And for the 
form of the rule in the Exchequer, see id. § 


8 Imp. C. P. 7 Ed. 149. 155. 

7 Durnf. 8t East, 452. and see 3 Bos. & 
Pul. 151. 9 East, 467. 

* R. M. 6 Geo. II. (a). K. B. I Wils. 
262. 1 U. Blac. 233, 4. 

^ 5 Durnf. & East, 479. 8 East, 525. 
tS^ncer v. Linnet E. 23 Geo. III. C. P. Imp. 
C. P. 7 Ed. 212. 2 H. Blac. 276. 1 Price, 
3. 103. 

1 2 East, 241. 



que^tly thf^, %hc rule to bri^g in the body shoi^d not. have been served till' 


the ninth: for tin this case^ the time ibr putt^n^' in WlKad expired, before 
the Sjervice of the rule to bripg in the tody • : Agreeably tjp which it is now 
settled, that in all cases where the time for putting in bail has expired, the 
sheriff may be ruled to bring in the body, bn the same day that he returns 
cepi corpus *». 

When the sheriff is called upon to bring in the body, he must either Sheriff’s duty 
bring it into court or put in and perfect bail above, within the time al- 
lowed him by the rule ^ : otherwise it is a contempt, for which the court 
will grant an allackment, on an affidavit of the service of the rule ^ and 
that no bail has been put in ; or that bail has been put in, but not per- 
fected ^ : an affidavit that the plaintiff's attorney had received notice of 
bail, not being sufficient 8 : And where, on a joint cause of action against 
two defendants, the sheriff was served with two different rules to bring in 
the bodies ; the court of Common Pleas held, that two writs of attachment 
should be issued against the sheriff, on his non-compliance with such rules 
But the contempt is not incurred till the day is past, on which the rule 
to bring in the body expires ; for the sheriff has the whole of that day to 
bring it in, and therefore an attachment cannot be moved for till the next 
day * : And, in the King's Bench, tlie sheriff, we have seen \ is not liable 
to an attacliment, where the defendant is rendered at any time before the 
expiration of the day allowed for bringing in the body ; or even after the 
rule for bringing it in has expired. The sheriff however is not entitled, 
in that court, to the benefit of a render made after the original time for 
putting in bail has expired ^ : And where two days' time to justify is given, 
if bail are not justified on the last of the two days, an attachment may issue 
on that day 

In the King’s Bench, the plaintiff may move for an attachment against When moved 
the sheriff, at any time after the expiration of the rule to bring in the body ; ^ 

and if it be obtained before the service of the rule for the allowance of bail, 
the sheriff is fixed. But an attachment obtained after a summons to attend 
before a judge, for payment of debt and costs, which was not attended by 
the plaintiff's attorney, is irregular “ : And, in the Common Pleas, though In C. 
the rule to bring in the body has expired, yet if the defendant justify bail 
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befipe tbe i||;tachimsnt against th^ i&erjyf,iia'ipoiFf4 ja^in time 
refitjfSm attachment*. And the fonnfar cqurt ivUl never ajOow eny edvmn 
teg^ to be taken the priority of motion on jthe aame 4ay *: l'harefoF^> if 
bail be brought up on the same day on which an attachment has been ob- 
tained against the sherifi; the court will permit them to justify^i and set it 
aside ^ But the plaintiff in such case is entitled to the costs of moving 
for the attachment So^ if the plaintiff has incurred the costs of in- 
structing counsel to move for an attachment^ before the defendant gives 
notice of his render^ though he render before it is actually obtained^ the 
court of Common Pleas will order the costs* of those instructions to be 


When rule ex- 
pires in vaca- 


In Exchequer. 


In counties psla- 
|ine. 


paid by the defendant^ upon setting aside the attachment When a rule 
to bring in tbe body expires on the last day of term^ the plaintiff is at 
liberty^ at the rising of the court on that day^ to move for an attachment 
in the King’s Bench S as well as in the Common Pleas for not bringing 
into court the body of the defendant : and such attachment may be accord- 
ingly issued on the following day^ provided boil shall not then be perfected, 
or the defendant rendered in their discharge. In the Exchequer, as in the 
Common Pleas, though the rule to bring in the body has expired, yet if 
the defendant justify bail before the attachment against the sheriff is 
moved for, it is in time to prevent the attachment But where bail was 
put in and perfected on the same day, but after an attachment had been 
granted against the sheriff for not bringing in the body, that court refused 
to set aside the attachment on payment of costs, except on the terms of 
the defendant pleading issuably instanter; taking short notice of trial, for 
the sittings after term ; giving judgment as of the term, and letting the 
attachment stand as a security to the plaintiff, in the event of his obtain- 
ing a verdict \ 

In counties palatine, the attachment, or other process of contempt’, 
issues against the party who is in fault ; as against the chancellor of Lan^ 
caster, the bishop of Durham or the chamberlain of Chester, or their 
officers \ if they refuse to make a mandate to the sheriff, or to return the 
writ into court, after he has made his return to them ; or against the she- 
riff, if he will not return his mandate, or bring in the body of the defend- 
ant, pursuant to his return of cepi corpus, &c. ; for though the sheriff is 
not the immediate officer of the court above, he is answerable to it for 


contempts. 

f mceedings It was formerly usual, in the King’s Bench, to proceed against the late 

a^nst late she- for not bringing in the body, by distringas where the rule to 

* 1 II. Blac. 9. C. F. and see 1 Bos. & M'Clel. 83. IS Price, 268. S. C. 
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A6AINW9Kl«HP!Vlfl!lth», &C. 

;Ul|ir<a b«df hill Hot yftcfe. If If 

VIA, ooiit(ttkij»t being then aita^hmeht 'Wal^ ^nCiia the 

^o|^f {mx^ss*: But iiow/h)r‘wflfe*tf‘thetf d«irt*», arfj^ ^erifF, 

blifote^his going out of office, shill afrest iuy Hefendaiit, inA a cfcjw carpus 
ihali afterwards be returned, be shall alid ihay, withiii the time allowed 
by law, be called upon to bring in the body, by a rule for that purpose, 
notwithstanding he may be out of office, before such rule shall be granted." 

A similar practice has also prevailed in the Common Pleas ^ : And in that 
court, a sheriff who is ruled on the last day of term, but goes Out of ottdO 
before the next term, is liable to an attachment, for not bringing in the 
body 

The distringas against the late sheriff was a judicial writ, issuing out of By dutnuffu. ^ 
the King's Bench office by bill, or filacer's office by original, and directed 
to his successor ; commanding him to distrain the late sheriff, by all his 
lands, &c. so that he might have the defendant’s body in court, to answer 
the plaintiff This writ must have been made returnable on a day cer- 
tain or general return, according to the former proceedings ^ ; and must 
have lain four days exclusive in the sheriff's office: but it need not have 
been left there brfore the return, it being deemed sufficient to leave it on 
the return day Upon the first distringas, the sheriff, to whom it was 
directed, levied issues to the amount of forty shillings, which the plaintiff 
moved to increase ; and if the debt were small, the court would order the 
whole of it to be levied, with costs, upon an alias distringas ; but other- 
wise the plaintiff moved again to increase the issues, a^d sued out a plu- 
ries distringas, Stc, : and when issues were returned, to the amount of the 
debt and costs, the plaintiff moved for a sale of them, under the statute 
10 Geo. IIUc, 50. §3\ 

By the statute 3 Geo. I. c. 15. § 8. it is enacted, that if any high Froceedingi on 
“ sheriff of any county of England or Wales, shall happen to die before during^hik office, 
the expiration or determination of his year, or before he be lawfully su- 
perseded, in such case the under-sheriff, or deputy-sheriff by him ap- 
pointed, sliall nevertheless continue in his office, and shall execute the 
** same, and all things belonging thereunto, in the name of the deceased 
sheriff, until another sheriff be appointed for the said county and sworn^ 
in manner as therein is directed ; and the said under-sheriff, or deputy 
'' sheriff, shall be answerable for the execution of the said office in all 
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On death of 
bishop of Dvitm 
ham. 


things^, and to all respects Intents, and porpoi^ ^n^rji^soever^ ;4o9fag 
'' suish intervalj as the high sheriff so deoeas^ would by ^aw Jbavc been, 
" if he had been living; and the security given to the high sh^ff so de- 
ceased, by the said under-sheriff and his pledges, ahajl ^ tand remain 
and be a security to the kipg, his heirs and successors, and ^ all pcr- 
sons whatsoever, for such under-sheriff’s due performance of his office, 
during such interval." On this statute, a rule for an attachment against 
an under-sheriff, on the death of the sheriff during his year, is not abso- 
lute in the first instance ^ And where two sheriffs had been ruled to 
bring in the body, and then one of them died,* the court granted an at- 
tachment against the surviving sheriff only Before the making of the 
statute 7 Oeo. IV. c. 17* the office of sheriff in the county palatine of 
Durhanty being held by grant of the bishop of Durham for the time being, 
during the pleasure of the same bishop, became vacant upon his decease : 
But now, by that statute no grant or appointment of or to any office 
or employment, concerning the administration of justice in the said 
county palatine, shall cease determine or be void, by reason of the deatli 
** of any such bishop ; but every such grant and appointment shall con- 
'' tinue in full force, for the term of six calendar months after any such 
death, unless in the mean time determined by any succeeding bishop of 
the said see.” 
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Attachment 
against coroner, 
for not return- 


Haheas corjwra, 
on return of cqti 
corjxfra. 


The attachment is a criminal process, directed to the cormevy when it 
issues against the present sheriff; or when against the late one, to his 
successor : and, in the King’s Bench, it must be made returnable on a 
general return, though the original process was at a day certain ®. The 
attachment may be moved for on the last day of term^; and until it be 
granted, the proceedings, in the King’s Bench, are on the side of the 
court, and must be entitled with the names of the parties : But as soon as 
the attachment is granted, the proceedings are on the crorvn side, and from 
that time the king is to be named as the prosecutor If the coroner or 
sheriff, being called upon by rule neglect to return the attachment, he 
may be attached himself ; and the attachment against the coroner should 
be directed to elisorsy named by the master in the King’s Bench, or pro- 
thonotarics in the Common Pleas K If cepi corpora be returned to the 
attachment, the mode of proceeding, for obtaining payment of the debt 
and costs, is by moving the court for writs of habeas corpora \ to bring up 
the bodies of the sheriffs, before one of the judges at chambers, to answer 
to such matters fls shall be there alleged against them * ; which is a motion 
of course, and may be made without an affidavit*. 
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AGAINST &0. 

When the feiheriff is fixed for a contem^t^ he is liable^ in like manner as Liability of die- 
hfs bail upon the bail bond^ to the payment of what i$ really due to the 
plaintiff^ though beyond the sum sworn to 'and C08t8> to the full extent of 
the penalty of the 'bond And he cannot relieve himself^ by payhietit of 
the debt sworn to and indorsed on the writ^ since the statute 43 Geo. 111. 
c. 46. § 2. having neglected to take the money at the time of the arrest^ as 
directed by that act ; but must pay the whole debt and costs neither 
can he be relieved on the ground of the defendant's death, after the con- 
tempt was incurred^ and before the attachment issued^. But he is not 
liable beyond the penalty of the bond^: And where an attachment issues 
in an action against the acceptor of a bill of exchange^ the sheriff is not 
liable thereon, to pay the costs in actions against the drawer or indorsers ^ 

If a party has a right to enforce payment of his debt a^inst the sheriff. When dis- 
he must pursue it within a reasonable time, and not lay by so long as that 
by his laches the sheriff shall be deprived of his remedy over against the 
debtor : Therefore, where the rule for an attachment against the sheriff, 
for not bringing in the body, was obtained on the 11th of February, which 
attachment was returnable on the 4th of May, and the plaintiff did hot 
issue the attachment till the 3d of May, and in the mean time the defend- 
ant became bankrupt on the 19th of March, by which means the sheriff 
lost his opportunity of paying the debt, and proving it under the commis- 
sion, the attachment was set aside for such laches^: And on a similar 
ground, it is holden that a cognovit, for payment of the debt and costs by 
instalments, discharges the sheriff; although it was agreed that the right 
of moving for an attachment against him should remain with the plaintiff 
as a security, in case any of the instalments should not be paid But 
where the plaintiff, at the desire of the sheriff's officer, forbore to enforce 
an attachment in the first instance, and two days afterwards applied to 
the sheriff for the debt and costs ; the court of Common Pleas held, that 
the sheriff was not discharged by the indulgence given to the officer 
So, where the rule to bring in the body, served on the 5th July, expired 
on the second day of Michaelmas term, two judges of that court held 
that the sheriff was not discharged, by the plaintiff's having, on the 7th 
July preceding, and previously to the justification of bail, consented to an 
order to stay proceedings, on payment of debt and costs within a month 

* 7 Durnf. & East, 370. 8 Durnf. & East, ® 2 Barn. & Aid. 192. 

28. 1 H. Blac. 233. 643. C. P. f 9 East, 467. 3 Bof. & PuL 161. 1 

^ 9 East, 316. Taunt 111. accord, and vide ante, 310. 

^ 3 Durnf. & East 133. * 1 Taunt 169. and see 4 Taunt 456. 5 

^ 3 East 604. and see Doug. 464. 3'tor- Taunt 319. 1 Marsh. 59. S. C. Wightw. 

key V. Poole, E. 25 Geo. III. K. B. Eyrew, 121. 4 Barn. & Aid. 91. I Dowl. & Ryl. 

BvU, same term, K. B. See also 4 Durnf. & 163. 9 Moore, 696. 2 Bing. 366. S. C. 

East 433. 2 H. BUc. 36. 547. 1 Taunt Ante, 295. SOI. 305. 

218. S Stark. Nl PrL 168. 8 Moore, 27. ^ 1 Taunt 489. and see I Dowl. & Ryl. 

8 Bing. 56. 1 Younge & J. 285. as to the li- 888. 

ability of the sherifl^ in an action on the case^ * Per Beit, Ch. J. & Gasdee, J. disscn>- 
for taking insufficient pledges in reidem, tieniibus Park & Bummgh, Justiceff, 2 Bing. 





^the «mtt will iii»t 8MlMUDQdiit;> agialxlftt' tlia 

ofi (the ground of delays unlei^ tliere faaTO^been’ grtea bdiea m t&e 
part of tbe plaintiff^ to tiie prejudice of the sheriffs ' 

Setting aside If ‘the proceedings against the^ sberiif are ih^eguktfi they may he 

asidcj with costs or, if regular^ may be set aside or stayed ilpon terms, 
by the favour and indulgence of the court, in order to let in a trial of the 
merits, for the benefit of the sherifiT^, or of the defendant, or his bail^. 
But, in the King’s Bench, by a late rule of court ^ no rule can be 
drawn up for setting aside an attachment* regularly obtained against a 
sheriff, for not bringing in the body, unless the application for such rule, 
if made on the part of the original defendant, be grounded upon an afii- 
davit of merits^; or, if made on the part of the sheriff or bails, or any 
officer of the sheriffs, be grounded upon an affidavit, shewing that such 
application is really and truly made on the part of the sheriff or bail, or 
officer of the sheriff, (as the case may be,) at his or their own expense, and 
for his or their only indemnity, and without collusion with the original 
defendant.” This rule applies only to motions for setting aside attach- 
ments regularly obtained ^ : And if the affidavit be made on behalf of the 
sheriff or bail, it must comply with the terms of the rule : Therefore, an 
affidavit which did not state that the application was made at the expense 
of the bail, and for their only indemnity, was deemed insufficient K The 
affidavit in such case should regularly be made by the defendant himself’^. 
And, the court will not set aside an attachment against the sheriff, for 
not bringing in the body, on payment of costs, upon an affidavit that the 
plaintiff purposely prevented the defendant’s being re-taken after a rescue, 
and that the application was by the sheriff himself, without negativing 
the fact of his having an* indemnity \ If an affidavit of merits however 
be produced, it is not necessary to state on whose behalf the motion is 
made"*. 

Rule for setting The practice, when the sheriff has been fixed, is to move for a rule to 

terms.^” cause why, on putting in bail, the proceedings against him should 

not be set aside ; and to have the bail ready to justify, when the rule is 
disposed of". If the plaintiff has not lost a trial, the court will set aside 
the proceedings, upon putting in and perfecting bail above, and payment 


S66. But on a subsequent day, it appears, 
Best, C. J. said, that upon payment of costs, 
the court would consent to make the rule ab- 
solute, for setting aside the proceedings. Id, 
S69. 

* 2 Chit. Rep. 58. 

0 Ante, 257. SIO. S12. 315. 

* £ H. BUe. 235. 

^ Goodwin v. Montague, £. 88 Geo. HI. 
K. B, 1 Chit. Rep. 237. and see 8 Wms. 
Saund. 5 Ed. 61.^ 

* R. M. 59 Geo. III. K. B. 8 Barn. & 
Aid. 2 k). 1 Chit Rep. 348.'(a). 572, 3. (a). 


2 Chit Rep. 37.3, 4. and sec 7 Durnf. & 
East, 289. 3 Maule & Sel. 299. 1 New 
Rep. C. P. 123. 
f Append. Chap. XIII. § 45. 

■ Id. § 46. 

1 Chit Jlep. 446. Aide, 302. 

* 1 Chit Rep. 347. 
k Id. 722. 

1 i Bam. & Aid. 192. 

1 Chit Rep. 572. and see id. 720, 21. 
Ante, 302. 

** 1 Bos. & Pul. 334. per BuUer, J. 





Btttttf a trialfliasNbeen Jott>t^Iimxl!k!irfil 

die attaohoiaitalidl lemaiih in &/6 

plaintiff for the sum re(x>wed!^:< And. it seems^^that the altiit^etit shall 
etand as a seeuritjr, as well as the bail boiidj wfam trial' has h^‘ .lost^ 
although'ithe defendant has beoi suirendered in dischai;^ of his 
On setting aside a regular attachment^ on payment of eost8> the question 
whether or not thb attachment shall stand as a securityi depending««ipon 
the fact whether a trial has been loat> it is for the plaintiff/ who seeks to 
qualify the nile^ to shew by his affidavit the necessary facts, such as the 
day of the delivery of the declaration, &c. which may entitle him so to 
do^: And where the court ordered an attachment against the sheriff, of 
which he had regular notice, to stand as a security to the plaintiff for the 
debt and costs, and the sheriff, in the next term, appliedr^to discharge that 
part of the rule which related to the attachment standing as a security, 
urging that he was no party to the rule, the court held the application to 
be too late ®. 

When the sheriff has been guilty of a breach of duty, in discharging the When court will 
defendant out of custody, without the plaintiff's assent, upon his own un- "‘*^**®**^ sheriff, 
dertaking to appear and put in bail, or by taking money from him, instead 
of a bail bond, the court will not assist the sheriff, by staying the proceed- 
ings in an action for an escape, or by setting aside the attachment upon 
an affidavit of merits, and payment of costs and it is now decided, that 
he cannot, after paying the debt and costs, maintain an action against the 
defendant, for money paid ^ But, if he has taken a bail bond, he may His remedy on 
resort to the defendant or his bail, by putting it in suit against them ; '*^"**’ 

though, in general, the money is paid by the officer, on issuing the attach- 
ment, and he brings the action on the bail bond, in the sheriff's name\ 

In an action on a bail bond, if the issue depend on the date of the appear- 
ance, the court of Common Pleas, upon an application by the plaintiff, 
will order the day of the appearance to be entered in the filacer's book ; 
although, before the application to the court, issue has been joined on the 
plea of comperuit ad diem And where bail above were put in but not 
justified, and the sheriff, being fixed, brought an action on the bail bond. 


^ 4 Dumf. & East, 352, 2 H. Blac. 235. 
ji/Uef SOS. 

^ Gravett v. HUOarns, T. 15 Geo. III. K. 
B. cited in 4 Durnf. & East, 352. 1 Chit. 
Rep. 237. 270. 357. 

' 1 Chit. Rep. 270. (a). Nias v. Gray, M. 
57 Geo. 111. K. B. there cited, contra : and 
sec 8 Dowl. & Ryl. 137. 

^ 6 Taunt. 606. 1 Chit. Rep. 271. in fiotis, 
jinte, 304. And for what is meant by losing 
a trial, see id. ibid, 

* 1 Chit. Rep. 180. 

f 7 Dumf. & East, 109. 239. 2 Barn. & 
Aid. 354. 1 Chit. Rep. 68. S. C. and see 1 


Chiu Rep. 567. (a). 721. 2 Chit. Rep. 93. 
' 4 DowL & Ryl. 155. 1 Bos. & Pul. 225. 1 
Taunt 119. 6 Taunt 554. 2 Marsh. 261. 
S. C. 6 Moore, 111. 7 Moore^ 552. 1 Bing. 
156. S. C. but see 1 Pricey 103. 5 Barn. 
& Cres. 244. contra. Ante^ 236. 282, 3. 
» 8 East, 171. 

^ 2 Wms. Saund. 61. f. And see Petersd. 
Part 1. Chap. XV. at to the right of the 
biul against their principal, and against each 
other ; and a surety’s right against the bail. 

‘ 1 Taunt 23. Antt^ 286. and see 9 
Price, 406. 



OF PROCEBDIN6S AGAINST THE SHERIFF^ &C. 

to Krhich the defendant j)l6aded cmperuit ad diem, tldat courts on motion 
Byjblie sheriff^ ordered the recognisance of bail in the original action to be 
talibn off the file ; though the defendant alleged^ that the sheriff was fixed 
through his own negligence : for that should have beeit the subject of a 
motion to stay proceedings on the bail bond”. 


” 6 Taunt 167. 1 Marsli. 520. S. C. 
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QT tine Proceedings in Actions, hy and against At- 
TORNiES and Officers, in the Courts of KiNa’pr 
Bench, Common Pleas, and Exchequer ; and of the 
Recovery and Taxation of their Costs. 


The proceedings in actions against defendants when at large, and mode 
of bringing them into court, in ordinary cases, having already been con- 
sidered ; I shall next proceed to shew whatever is peculiar to the pro- 
ceedings in actions by and against atiormes, who are supposed to be al- 
ready in courts and against prisoners in the actual custody of the sheriff, 
See. or of the marshal of the King's Bench^ or warden of the Fleet 
prison. 

Attorniesy we have seen> may sue by attaciment of privilege^ and must 
be sued by bill\ In the King’s Bench^ the attachment of privilege^ at 
the suit of an attorney, is in nature of a latitat ^ ; therefore, in replying 
it to a plea of the statute of limitations, the plaintiff must set forth the 
continuances And an attachment of privilege is not a continuance of a 
bill of Middlesex, so as to avoid the statute of limitations In the King’s 

Bench, it is a rule, that every attorney shall leave a prcecipe ® with the 
signer of the writs, containing the defendant's names, not exceeding 
four in each writ, with the return, and day of signing such writ, and 
the agent’s or attorney’s name who sued out the same : and that all 
such prcBcipes shall be entered on the roll, where thitprcecipes of latitats, 
and all other writs issuing out of this court, are entered ; and the of- 
iicer that signs the writs in this court, shall not sign such attachment, 
till a prcecipe be left with him for that purpose But when an at. 
torney sues by attachment of privilege, his name need not be indorsed on 
the writ : for th^ 2 Geo. II. c. 23. § 22. which requires the name of the 
plaintiff’s attorney to be indorsed on the writ, only extends to cases where 
the attorney sues for another person And an attorney, plaintiff, may 
sue by common process, and indorse his own name on the copy as the at- 
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* jinte, 80, lament of privilege on the roll, to save the 

^ 1 Show. S67. and see Append. Chap, statute, in K. B. see Append. Chap. XIV. 
XIV. §2.4.6. • ./§'!'• 

° Garth. 144. 1 Show.2l66, 7^2 Salk. 420. « Append. Chap. XIV. § 1. 3. 

S. C. i^R,H. 20 Geo.II.K.B.andscel Ken. 

^ 3 Dumf. & East, 662. but see WiUes, 894. 

269. (a). And for the entry of an attach- * 4 Dumf, & East, 276. 
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OF PROCEBOINGB IN ACTIONS^ BY 

tomey^ and may afterwards declare by another attorney \ If an attorney 
sue by attachment of privilege, for words spcdren in WdUs^ and the venue 
be laid there, and the plaintiff do not recover a verdict for ten pounds, it 
may be suggested on the roU, that the defendant was resident in Wales ^ 
&c. in order to entitle the defendant to enter a nonsuit, under « the statute 
13 Geo. 111. c. 51. § 1, 2. but if the venue had been laid in Middlesex, 
it might have made a difference \ 

In the Common Fleas, an attachment of privilege is in nature of an 
original writ ®; and must have^^een days between the teste and return 
This writ should regularly be returnable on a day certain, in full term * : But 
where it was made returnable after the essoin day, and before the quarto 
die post, the court allowed it to be amended, on payment of costs ^ And, 
being in nature of an original writ, it is sufficient, when replied to a plea 
of the statute of limitations, to shew the teste of it, without the conti- 
nuanoes It is a rule in this court that no attorney shall sue out an 
alttachment of privilege af his own suit, nor shall the same be sealed, un- 
lesi it be first stamped or signed by the clerk of the warrants or his de- 
puty, for which no fee is to be paid, to the intent to shew that such per- 
son is an attorney of this court, duly entered and continued on the roll of 
attomies." And there is another rule \ similar to that in the King's 
Ben^b, that every attorney, who shall sue out a writ of privilege against 
an} defendant, shall leave a preedpe * at the prothonotaries' office, with the 
defendant's names, not exceeding four in the whole, and the return day 
thereto, and the day of signing the same, together with the agent's or at- 
torney's name who sues out the same ; and that such prcecipe shall be .en- 
tered by the prothonotaries upon a remembrance roll, in their respective 
offices, to be kept for that purpose, without fee or reward ; and that the 
prothonotaries do not sign any attachment of privilege, without such 
prcecipe be left in the office, at the time of signing thereof.” The practice 
therefore, as governed by these rules, is to take the prcecipe and writ to 
the prothonotaries' derk, who will sign the writ gratis, keeping the prce» 
cipe; after which^e writ is marked by the clerk of the Warrants, and 
then sealed. 

An attorney was formerly permitted to hold the defendant to special 
bail, upon an attachment of privilege, for fees or disbursements, however 
trifling K But now, since the statutes for preventing frivolous and vexatious 
arrests, the defendant cannot be arrested and holden to special bail, upon 
an attachment of privilege, or any other process, unless the cause of action 
amount to twenty pounds or upwards. Where it is under that amount. 


* 7 Durnf. & East, 85. 

^ 6 Durnf. & East, 600. This determi- 
nation was before the stat. 6 Geo. IV. c. 106. 
§ 19, SO. by which the above act of parlia- 
ment was repealed, and other provirions sub- 
stituted in lieu thereof. 

Append. Chap. XIV. $ 10. 

^ Barnes, 410. Cas. Pr. C. P. 149. S. C. 

* 6 Moore, 118. S Brod. & Bing. 25. 


&C. 

f 1 Wils. 167. 

« R. T. 9 W. III. C. P. and see H.T. 29 
COTa II. TSg. S. C. P. 

R. H. 11 Geo. ILreg. 2. C. P. 2 Blac. 
Rep. 919. 

> Append! Chip. XIV. § 9. 

0 R. M. 1664. $ 9. K. B. R.M.16S4.§ 
IS. C. P. Gilb. K. a 846. GQb. C. P. 36. 



tlie dependant must be served with u ebpsr^of the proim, snd notice to 
eppear, as in other cases. 

In die King's Bench^ the time allowed for declaring upon an attach- 
ment of privilege^ is the same as upon a bill of Middlesex or latitat, Ac. 
And if an^attomey sue out an attachment of privilege, and deliver or file 
his declaration », and give notice thereof, fmir days exclusive before the 
end of the term wherein the attachment is Tetumable, the defendant must 
plead as of that term ; the plaintiff having entered a rule to plead, and 
demanded a plea ; but if he do not declare within that time, the defendant 
may imparl to the next term ; and if he do not declare before the essoin 
day, the defendant will have an imparlance to the term following In 
the Common Pleas, if the attachment of privilege require only a common 
appearance, it must be entered, on a proper prcpctpc witli the prothono- 
taries ; and if it require special bail, the clerk of the dockets prepares 
the bail-piece and attends the court or a judge when the recognizance is 
entered into, as the filacer does in other cases, an^ the bail justify, or fresh 
bail is added, in the same manner ^ In the Exchequer, the declaration, 
at the suit of an attorney or side clerk, begins by stating the character in 
which he sues ; and omits the qm minus clause, in the conclusion 

In proceeding against attornies and officers of the court, the hill, which 
is the foundation of the action, is a complaint in writing, describing the 
defendant as being present in court ^ ; and generally concludes with a 
prayer relief, though the declaration upon the bill is not demurrable 
for want of it \ In the King's Bench, the bill against an attorney could 
formerly have been filed in term time only, sedente curid, and not in va- 
cation But now it may be filed in vacation, as well as in term time ^ : 
And where the cause of action arises after term, there should be a special 
memorandum, stating the day of bringing the bill into the office of the 
clerk of the declarations \ If a bill however, filed against an attorney of 
that court in vacation, be entitled of the preceding term, and the defendant 
plead the statute of limitations, he may shew when it was in fact filed 
The filing of a bill is considered as the commencement oi>an action against 
an attorney, without notice being served upon him. And where, in an 
action against an attorney for goods sold, the plaintiff proved that he filed 
his bill at a certain time in the forenoon, and the defendant gave in evi- 


* For the beginning of a declaration, at 
the suit of an attorney, in K. B. see Append. 
Chap. XIV. § 8. In C. P. id. § U. 

^ H. M. 5 Ann* reg, 3. a. K. B. Gilb. K. 
B. 346. 

* Append, Chap. XIV. § 12. 

^ Id. §13. 

* Imp. C. P. 7 Ed. 641. 

^ Append* Chap. HV. § 17!* 

* 1 Wms. Saund. 5 Ed. 88. c. 202. 8 
Wins. Saund. 5 Ed. 416. 6. and see Append. 
Chap. XIV* § 18 , 19 . 

Vt>L. h 


^ Andr. 247. 

^ 2 Salk. 544. 12 Mod. 163. Gilb. K. B. 
346. 

^ Doug. 313. Zaur, administrator, v.ir/isn^ 
M. 23 Geo. ill. K. B. 5 Durnf. & East, 
173. and see 8 Durnf. & East, 643, 4. 2 H. 
Blec. 608. 1 Taunt. 126. 2 Wms. Saund. 5 
Ed. 1. (1.) 

I 6 Durnf. & East, 325. Append. Chap. 
XIV. § 21. 

" Leake’s Cas. AT, iVr. 3 Ed, 876- 
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OF PROCEEDINGS IN ACTiONS 


(lence a receipt for the sum demanded^ dated the same day ; the judge ai 
nisi pritts held that this was no answer to the action, without proof that 
the payment was made before the filing of the bill ^ Where the bill 
against an attorney was entitled of the tera generally, being before the 
cause of action accrued, the court of King’s Bench on motion allowed it 
to be amended, after a writ of error brought, by inserting a special memo* 
randnm of the day of filing the same ; and gave the plaintiff leave to carry 
in a new roll, agreeably to the amended bill, and to make the transcript 
conformable to such new roll, on payment of costs But such an amend- 
ment cannot be made, after the proceedings are entered on record, without 
leave of the court ® : and, in one case, they gave the defendant leave to 
plead de nofno, upon terms 

In the King’s Bench, it is usual in practice to file the bill with the 
clerk of the declarations in the King’s Bench office ; and to deliver a 
copy of it, to the defendant, or his known agent with notice thereon to 
plead in four days ^ ; which notice has I)ccn deemed sufficient, though he 
reside more than twenty miles from London : Or, if the defendant's 
name and place of abode be not entered in the muster’s book kept for that 
purpose, a copy of the hill may be stuck up in the office; although his 
name and place of abode be entered in the book containing a list of cer- 
tificates K And if the bill be filed, and a copy thereof delivered, four 
days exclusive before the end of the term, including Sunday, the defendant 
must plead as of that term ; the plaintiff Imving entered a rule to plead, 
and demanded a plea : hut if the hill be not filed, and copy delivered, 
within that time, the defendant is entitled to an imparlance ^ : And where 
the defendant was served with a copy of the bill, licfore the bill itself was 
filed, the proceedings were set aside for irregularity ^ The bill and copy 
wore required, by the general stamp acts to he written in the usual and 
accustomed manner : and therefore, the copy of a bill filed against an at- 
torney, partly printed and partly written, on one slieet of paper, stamped 
with a four-penny stanqi, wdiich contained several printed counts, two of 
them being struck out, and was otherwise obliterated, and exceeded se- 
venteen common law folios, was held to be irre^lar ; and it appearing 
that the bil%(vus framed in the same manner, with the same obliterations. 


• 3 Campb. 331. 

7 Duriir. & Fast, ‘il U 

^ Id, ibid, 1 Chit. Ucp. 336. but see 1 
IVIaiile & Sd. S32. H Barn. A. Aid. ^*72, 1 
Chit. Rep. S77. S. C. 10 Aloorc, 194. 2 
Bing. 469. 1 M*Clcl. & Y. 202. S. C. 

“ 1 Cliit. Rop, 45. 

^ Tins otRocr is appointed to receive and 
make an cMitry of declarations and bills filed 
in this court ; to deliver out the former, and 
to file and keep the latter ; for which he is 
entitled to a fee of two shillings jtcr t^enn, 
from every attorney. R. Rf. 15 Car, II. trg, 
3. R. £. 19 Car, II. K. B. 

^ Imp. K. B. 10 £d. 501. But such :igciU 


is not bound to accept it. Per Cur, E. 39 
Geo. 111. K. B. 

* Append. Chap. XIV. § 20. 

^ 5 Durnf. A East, 369. 

^ V. Hough, one, J^c, T. 42 Geo. 

III. K. B. 

^ II. M. 5 Ann. reg, 3. a. K. B. Gilb. K. 
B. 346. 

1 ConstabUi v. Edwards, E. 40 Geo. III. 
K. B. 

48 Geo. III. c. 149. Sched, Part II. 65 
Geo. III. c. 184. Sched, Part II. in jmneipio. 
But the stamp duties imposed by theiie acts, 
were repealed by the statute 5 Geb. IV. c.4R 



AGAINST ATTORNIES. , ¥23 

the court set aside the proceeBings altogether •. The rest of the pro- Subsequent pro- 
ceedings, by and against attornies of the King’s Bench, are the same as in 
other cases. 

In the Common Pleas^ a bill may it seems be filed against an attorney. Bill against at- 
to avoid the statute of limitations, in vacation^ as well as in term time ** : iiJ™j|2aUon. 
And after it is filed, if the defendant do not, on being publicly called in Procewlings on. 
court, appear thereto, judgment is given against him, that he stand fore- 
judged from exercising his oifice of attorney, for his contumacy : upon 
which he is struck off the roll of attornies ; and being no longer entitled 
to his privilege, he may be proceeded against as a common person. For- 
merly, no bill could hiwe been filed against an "attorney or officer of the 
Common Pleas, to be called in court, in order to a forejudger, until the 
bill was actually entered upon record, and a number roll put thereon 
This rule however appears to be disused ® : and at present, the practice is 
to prepare a bill ^ against the defendant, which is delivered to one of the 
criers, by whom the defendant is to be thrice called in open court, with an Calling ilcfend- 
^intirnation that he will be forejudged, if he do not a 2 )pear ; after which, 
the bill is entered with the prothonotaries : and a rule being given there- 
on by the secondaries, for the defendant's appearance, tlie bill should be 
filed in the prothonotaries* office till the rule is out, and afterwards with 
the custos hrevinm And it is a nile, that where any bill shall lie filed Notice of, and 
against an attorney of this court, no forejudger shall be entered against ancc.^^*^ appeur- 
him upon such bill, for want of appearance, if the action be laid in London 
or Middlesex^ and such attorney reside within twenty miles of London^ 
until four days after notice in writing, of filing such bill, be given to such 
attorney or his agent, or left at his usual place of abode, and a rule given 
for such appearance ; and if such attorney reside above twenty miles from 
London, or the action be laid in any other county thun^London or Middle^ 
sex, then no forejudger shall be entered, till eight days after such notice 
shall be given, in such manner as aforesaid, and a rule to appear as afore- 
said : the said days to be exchmve of the day of giving such notice **.** 

The notice of filing the'^bill ought to be given four days exclusive beforo 
the end of the term, or the defendant will be entitled to aj^mparlance, 
and need not plead till the first four days of the next term *r If the de- Appearance, 
fendant appear, on being called in court, he enters his appearance with the 
prothonotaries ; and the proceedings against him are the same as in com- 
mon cases 


* 1 Maule & Sel. 709. and see 12 East, 
294.. 1 Dowl. & Kyi. 562. 

*> Ante, 27. 6 Taunt. 347, 8. 355. 2 
Marsh. 50. 52. 56. S. C. 

® For the firm of the entry of this judg- 
ment, sec Apiiend. Chap. XIV\ § 27. 

•* 11. T. 21 Car. II. rcg. 2. C. P. 

• Imp. C. P. 7 Ed. 547. 

* Append. Chop. XIV. § 24. 

• Cas. Pr. C. P. 4. 


*» II. II. 11 Gin). II. rcg. 3. C. P. And 
for the form of notice of a hill filed Against 
an attorney, see N. T. 13 Geo. II. 3. C. P. 
Append. Chap. XIV. § 26. 

* Morgan v. Belli, one, ^c. T. 33 Geo. 
III. C. P. Imp. C. P. 7 Ed. 646. 

^ For the beginning of a declaration 
against an attorney, after appearance, by bill 
in C. P. see Append. Chap. XIV. § 28. 
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OF PROCEEDINGS IN ACTIONS AGAINST ATTORNIES^ &C. 

If the defendant do not appear in due time> the proceedings are entered 
on a roll, which is obtained from the prothonotaries, and their cleric will 
sign the judgment of forejudger, on an incipitur being first made thereon. 
The roll is then taken to the clerk of the warrants, who will strike the 
defendant off the roll of attornies ; after which he may he proceeded against 
by the plaintiff^ or any one else S & common person : and he cannot be 
restored, unless he pay the debt and costs : But when he has made satis- 
faction to the plaintiff, he may obtain a rule of court in term time, or 
judge’s summons in vacation, to shew cause why he should not be re- 
stored ; and if it appear that the plaintiff has* been satisfied, a rule or order 
will be made, for the clcrh. of the warrants to restore him \ 

It was furiiicrly liolden, that a bill could not be filed in vacation, against 
the warden of the Flcet, '{oT an escape But now, by the statute 59 Geo. 
III. c. 64. it shall and may be lawful for any person or persons, having 
cause of action against tlic warden of the said prison, for or in respect 
of the escape of any person or persons in his custody, from and out of 
the said custody, to commence his or their action against the said 
warden, by filing his or their bill against him, at any time in vacation, 
in the office of the prothoiiotaries of the court of Common Pleas, or with 
the clerk or deputy clerk of the pleas in the office of Pleas in the court 
of Exchecpicr, for or in respect of such escape, and to entitle such 
** bill as of the preceding term ; a coj)y of which bill so filed shall, within 
** twenty four hours after the filing thereof, unless a Sitnda^ or public 
holyday intervene, and in that case on the next day after such Sundatj 
** or public liolyday, be delivered to tlic said warden or his deputy, or to the 
turnkey or porter of the said prison ; and tlic said warden shall appear 
“ and plead to the said bill, within the first four days of the following 
'' term ; otherwise it sliall be lawful for such person or persons, having 
such cause <»f action as aforesaid, to sign judgment against him in such 
“ ucti(»n. And, for the better ascertaining as well the time of filing such 
hill, as of delivering such cojiy thereof as aforesaid, the proper officer of 
the court in wliieh such bill shall be filed, or his lawful deputy, shall, 
at the time of filing the same, indorse thereon a memorandum of the 
time of filing such bill ; and tlic said warden or his deputy, or the 
'' turnkey or porter of the said ]}risou, shall, at the time of receiving sucli 
copy of the said bill, indorse upon such copy a memorandum of the time 
of receiving the same.” In the construction of this statute it has been 
holdcn, that the intorv'Sl between the essoin day and first day of the 
court’s actually sitting, must be taken as part of the term : and therefore, 
a bill may be filed against the warden of the FUet for an escape, on the 
day after the essoin day, entitled as of the term generally; and if the 
plaintiff give a rule to plead on the first day the court sits, he will sub- 
stantially comply with the requisition of the statute 8 & 9 W. III. c. 27* 

* Barnes, 43. Geo. III. c. 64. For the beginning of a bill 

^ Iin|i. C. 1\ 6 Ed. 5SS. against the warden of the Fleet, acc Append. 

* 6 Taunt. 347. 362. 2 Marsh. 49. 54. Chap. XIV. § 26. 

S. C. and see the preamble to the statute 69 
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§ 12. provided he do not sign judgment within eleven days after the filing 
of the bill*. 


In the Exchequer^ the bill against an attorney, or side clerk, begins by Beginning of 
stating the character in which he is sued ; and tlic proceedings thereon 
are similar to those against an attorney of the King's Bench. torney, or $icle 


As between attorney and client, the remedy given by law to an attor- Remedy by acv 
ney, for recovery of his bill of costs, is an action of assumpsit. This action 
lies for business done in other courts, as well as in the court of which the 
plaintiff is an attorney But an attorney cannot recover a charge for 
conducting a suit, in which the party charged has not hud the benefit of 
the attorney’s judgment and superintcndance It is also said, that an 
attorney ought not to prosecute aii action, to be ])aid in gross ; for that 
will be chamiierty ® : And an undertaking by a third person, to pay an at- 
torney tlie further expenses of business already coininenced, must be in 
writing, by the statute of frauds 

By the statute 3 Jac. I. c. 7* § 1- attorniesand solicitors shall give Delivery of bill, 
a tnie bill unto their masters or clients, or their assigns, of all charges [l* 1. 

concerning the suits which tliey have for them, subscribed witli their 
hands and names, before such time as tliey, or any of them, shall charge 
“ their clients with any the same foes or charges.” Upon this statute it 
was a good plea, to an action brought by an attorney for lii>s fees, that no 
bill had been delivered to tlie defendant « ; or tlic statute might liave been 
given in evidence, on wow assumpsit But if an attorney had delivered 
his bill to the defendant, after the arrest and lieforc the bill filed, it was 
well enough * : and thw statute did not extend to attornies in iujerior 
courts, hut only to those iii the courts at IVestmiuslcr It should also 
seem, that an attonicy’s hill could not have been taxed, unless an action 
was depending thereon ^ nor without bringing tlie amount of it into 
court 

To remedy these manifold inconveniences, it was enacted by the statute By stat. 2 Cco. 
2 Geo. II. c. 23. § 23. (made perpetual by the .30 Geo. II. c. II). § 75-) 
that no attorney of his majesty’s court of King’s Bench, Common Pleas, 

** or Exchequer, or duchy of JMucastcr, or of any of his majesty's courts 
of Great Sessions in Wales, or any of the courts of the counties pala** 
tine of Chester, Lancaster, and Durham, or any other court of record 
in that part of Great Britain called Awg/wwif, wherein attornies have been 


* ^ Moore, 4-25. 2 Brod. & Bing. 51. 
S. C. 

b Append. Chap. XIV. § 29, 30. 

' Cro. Car. J59, GO. 

** 1 Bing. 13. 7 Moore, 237. S, C. and 
ace S Cumpb. 451. 3 Stark. Ni, Pri, 75. 

• Com. Dig. i\{. Attorney, (B. 14.) Hob. 
117. and see 2 Atk. 20S. 4 Bro. Chan. Cas. 
350. 18 Ves. 313. in Chan. 2 Marsh. '273. 

^ 1 Stark. KL Pru S70. 


»3Kob. 118. 514. T. Raym. 245. 3 
Sulk. 10. S. C. but see Carlh. 57. 1 Siiow. 
48. Comb. 12C. S. C. 

*» 1 Show. 338. BuL NL Pri. 145. 

» 1 Lil. P. 11. 145. but sec 1 Sir. 633. 
CasJPr.C. P. 27. S. C. 

k Carth. 147. 1 Show. 9G. 1 Salk. 86. 
S. C. 

* 1 Salk. 332. but see 2 Chit. Rep. 155. 

*" 2 Ves. 451, 2. 
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aceustomably admitted and sworn ; nor any solicitor in any court of 
equity^ cither in his majesty's high court of Chancery^ court of equity 
" in the Exchequer chamber, court of the duchy chamber of Lancaster 
** at Westminster, or courts of the counties palatine of Chester, Lancaster, 
** or Darhain, or of the Great Sessions in Wales, or in any other inferioi: 
'' court of equity, in that part of Great Britain called England, shall 
** commence or maintain any action or suit, for the recovery of any fees, 
charges^ or disbursements, at law or in equity, until the expiration of 
''*onc month or more, after such attorney or solicitor respectively shall 
** have delivered unto the party or parties to be charged therewith, or left 
for him her or them, at his her or their dwelling house or last place of 
abode, a bill of such fees, charges and disbursements % written in a com- 
mon legible hand, and in the English tongue, except law terms and 
names of writs, and in words at length, except times and sums ; which 
bill shall be subscribed with the proper hand of such attorney or solici- 
tor respectively. 

Ilcferring bill to And, upon application of the party or parties chargeable by such bill, 
be taxed. other person in that behalf authorized, unto the Lord High 

Chancellor or JMaster of the Rolls, or unto any of the courts aforesaid, 
** or unto a judge or baron of any of the said courts respectively, in which 
the business contained in such bill, or the greatest part thereof in 
amount or value, shall have been transacted ^ ; and upon the submission 
of the said party or partiei?, or such other person authorized as aforesaid, 
** to pay the whole sum that upon taxation of the said bill shall appear to 
be due to the said attorney or solicitor respectively; it sliall and may be 
lawful for the said Lord High Chancellor, Master of the Rolls, or any 
** of the courts aforesaid, or for any judge or baron of any of the said courts 
respectively, and they are thereby required, to refer the said bill, and 
the said attorney's or solicitor's demand thereupon, although no action 
** or suit shall be then depending in such court touching the same, to be 
taxed and settled by the proper oiliccr of such court, without any money 
** being brought into the said court for that purpose : and if the said attor- 
ney or solicitor, or the party or parties chargeable by such bill respec- 
tively, having due notice, shall refuse or neglect to attend such taxation, 
the said officer may proceed to tax the said bill ex parte : pending which 
reference and taxation, no action shall be commenced or prosecuted, 
touching the said demand. 

rayment of mo- And, upon the taxation and settlement of such biU and demand, the 
ncy due thereon. „ j party or parties shall forthwith pay to the said attorney or solicitor 
respectively, or to any person by him authorized to receive the same, 
** that shall be present at the said taxation, or otherwise unto such other 
‘ " person or persons, or in sudi manner, as the respective courts aforesaid 
shall direct, the whole sum that shall be found to be or remain due 
thereon ; which payment shall be a full discharge of the said bill and 
demand : and in dehiult thereof, the said party or parties shall be liable 

* Barnes, 243. Id. 123. 182. Barnes, 122. 

1 Salk. 89. but see 2 Bariuird. K. B. 
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attorney’s bill. 

to an attachment or process of contempt^ or to such othc^ proceeding8> 
at the election of the said attornc)r or solicitor^ as such party* or parties 
** was or were before liable unto. 

And if^ upon the said taxation and settlement^ it shall be found that 
such attorney* or solicitor shall happen to have been overpaid^ then the 
said attorney or solicitor respectively shall forthwith refund^ and pay 
** unto the party or parties entitled thereunto^ or to any person by him her 
or them authorized to receive the same^ if present at the settling thereof, 
or otherwise unto such other person or persons, or in such manner, as 
the respective courts aforesaid shall direct, all such money as the said 
officer shall certify to have been so overpaid; and in default thereof, the 
said attorney or solicitor respectively shall, in like manner, be liable to 
an attachment or process of contempt, or to such other proceedings, at 
** the election of the said party or parties, as he would have been subject 
unto, if that act had not been made. 

“ And the said respective courts arc thereby authorized to award the 
costs of sucli taxations to be paid by the parties, according to the event 
** of the taxation of the bill, that is to say, if the bill taxed be less, by a 
sixth part, than the bill delivered, then the attorney or solicitor is to pay 
** the costs of the taxation ; but if it shall not be less, the court, in their 
“ discretion, shall charge the attorney or client, in regard to the reason- 
“ ablcness or unreasonableness of such bill.” 

The provisions of the above statute are confined to actions for the re- 
covery of fees, charges or disbursements, at law or in equity. But though 
the statute applies only to particular ciises, and to bills of a particular de- 
scription, yet the court it seems still retains, and has always exercised, a 
right, as at common law, to direct the taxation of other bills of costs ; and 
such is said to be the constant practice In making out an attorney's bill 
on this statute, it is not sufficient to charge the costs of an action brought 
by the attorney for his client, at one sum in the aggregate, although the 
costs in that action had been taxed at that sum, as between party and 
party ** : But the plaintiff may nevertheless recover the residue of his bill, 
as to which the provisions of the statute had been complied with 

It having been doubted, whether an attorney's bill could be delivered 
with abhrevlaiiotis^ it was enacted by the statute 12 Geo. IF. c. 111.® that 
‘‘ it shall and may be lawful to and for every attorney, clerk in court, and 
solicitor, to write his bill of fees, charges and disbursements, with such 
** abbreviations as are now commonly used in the English language ; any 
thing in any former law to the contrary notwithstanding.” On this sta- 
tute it has been holden, that an attorney may deliver a bill of costs, con- 
taining such abbreviations of English words, as are usual and intelligible ^ 
And, by § 6. the said act of the second year of George the Second, for 
the better regulation of attornics and solicitors, or any clause matter or 

. * 8 Chit Rep. J55. and see 9 Price, S49. M Ry. & Mo. 280. 

Posty 389, 30. ** Pr. Reg. 87. 

2 Car. & P. C9. 1 Ry. & Mo. 280. “ § 5. 

S. C. i i Taunt 193. 
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^ thikigtll^rehi t^tained> ihall ndt extend tb ailjrbffief ftell/ ctOar^ imi 
V dhfmrsenlentfl; due feoAi any attorney o(r to any other attorney 
** or solicitor^ or clerk in court; but every such attorney, solicitor, or clerk 
** in inurt, may use such remedies, for the recovery of his ices charges 
and disbursements, against such other attorney or solicitor, as he might 
have done before the making of the said act.” 

For eofirey. If the whole bill be conveyancing ^ it cannot be taxed. But if any 
•ncing, &c. jjjj attorney's bill, which lias been delivered, be for business done in 

court, the bill must be delivered a month before the action is brought, 
otherwise the plaintiff cannot recover ^ And a warrant of attorney S or 
dedtmus potestatem^y charge(| in an attorney's bill, is a sufficient item to 
enable the court to refer the bill for taxation ; though, with this exception, 
it be entirely for conveyancing. So, where one of the charges was for draw- 
ing and engrossing an affidavit of debt, in order to hold a party to bail, 
which appeared to have been sworn, the court of King^s Bench held this 
to be a charge for business done in court, which made the bill taxable ^ 
And a charge in an attorney's bill, fjr attending at a lock up house, and 
obtaining the defendant's release, and filling up a bail bond, will render 
the bill subject to taxation But a charge for preparing an affidavit of 
the petitioning creditor's debt and bond to the Chancellor, in order to ob- 
tain a commission of bankruptcy, was holden not to be a taxable item 
mtliiii the statute, as being a charge at law or in equity, the affidavit not 
having been sworn, nor a commission issued So, charges for searching 
to see whether satisfaction of a judgment was entered, or whether an issue 
was entered and docketed, will not constitute taxable items in an attorney's 
bill, so os to make it necessary to deliver it signed before action brought 
And where an attorney had paid money, inconsequence of his undertaking 
to pay the debt and costs, this was holden not to be a disbursement by him 
as an attorney, within the meaning of the statute *. 

When fsri fi It has been made a question, whether an attorney may recover for 
Uxft e, an part gjj^yggg disbursements not taxable, when part of his demand is for busi- 
ness done in court ; and the distinction that has been taken is, that he 
may, where he has delivered no bill at all ^ ; but that where he has deli- 
vered a bill irregularly, he cannot I And accordingly, in a modern case 
an attorney not having delivered any bill to his client before action brought, 

■ M. 18 Oea II. jtnan, K. B. Barnea, ® 6 Durn£ & East, 645. 

41, 8. C. P. and see Bui. iVi. PrL 145. t 6 Barn. & Crea. 86. 

6 Durnf. & East, 645. and ace Peaic’a * S Bam. Sc Aid. 486. 

Cas. Xi. PrL 138. 3 Esp. Rep. 149. 2 Boa. *‘2 Car. A P. 46. 1 Ry. & Mo. 862. 

& Pul. 343. 1 Compb. 437. 3 Bro, Chan. S. C. 

Caa. SSS. 1 Ry. & Mo. 284. 8 Car. & P. * 6 Taunt 196. 1 Marsh. 539. S. C. 

71, 8. a C. k PtoiWaCaa. JVfcPVt. I Ed. 108. 8 Boa. 

* 4 Campb. 68. 8 Stiik. Nu IVt 538. 3 & Put 345. 11 Eaat, 885. but aee 3 Eap^ 

Barn, ft Cm. 157. 4 Dowt ft Ryt 736. Rep. 149. 1 Caroph. 437. 

S. C. accord, but aee 3 Bam. ft Aid. 488, 9. > 6 Duraf. ft East, 645. 8 Bos. ft PuL 

where the propriety of this decision was quea- 343. 1 Campb. 439. n. 
tioned.’ ■“ 11 East, 285. 

** 1 New Uei*. C.P. 266. & Campb. 69* u. 




ATTORNBir’B RUfL. 

<mt having afterwards delivered a bill of particulars under a Judge’s ordeo 
was held to be entitled to recover dbaiges for money paid for his dienes 
use> having no reference to his business of anattomey> although other items 
in the bill of particulars were taxable. An attorney having delivered two 
separate bills> one of which was for fees and disbursements in causes, and 
the other for malcing conveyances, a rule was made, in the King’s Bench^ 
for taxing both *. And so, where it was moved ^at the master might be 
directed to tax those articles in an attorney’s bill which rda^d to convey- 
ancing and parliamentary business, the rest being for management of causes 
ill the court of King’s Bench, Lord Mansfield said, there was no doubt 
but the master might tax the whole ; that he recollected a case, where the 
fees paid to a proctor, for business done in the ecclesiastical court, made 
part of the bill ; and it ^vas determined, that as the whole bill had been 
referred to the master, he might tax that part of it So, where an at- 
torney had delivered three several bills, one for business done as an attor- 
ney, another as agent, and a third for fees due to him as steward of a 
manor, for admittances and lidding courts, the court held, that the taxable 
itefns in the bill, for business done as an attorney, would draw after them 
the fees due to him as steward of the manor, so as to subject all the bills 
to taxation 

The court of King’s Bench will refer an attorney’s bill to be taxed, 
though all the business was done at the Quarter Sessions **, or in the insol- 
vent debtors’ court®; and in these cases, an action cannot be maintained 
for the amount of the bill, unless it be signed, and delivered a nfOnth before 
the bringing of the action And a bill was referred to be taxed, for busi- 
ness done in a criminal suit, in the court of Great Sessions at Carmarthen: 
and though it was objected that it would be impossible for the master to 
tax the costs in Wales, not knowing the practice there, yet the court held 
that he could as well tax these costs, as costs in the spiritual court ; and if 
he were at a loss, he might call in assistance In the Exchequer, a crown 
solicitor’s bill of costs, for business done under an extent, is taxable ^ : And 
if, on the taxation of his bill, a considerable sum be disallowed, the court 
will not only order the costs of the taxation to be paid to the defendant by 
the solicitor, but, if he have received the whole amount of his bill by sums 
paid him on account, they will order him to pay interest on the balance 
reported to be due from him But the court cannot order a solicitor’s bill 
of costs, for business wholly done in the House of Lords, in the prosecution 
of an appeal, to be referred for taxation ; becituse their officer has no means 
whereby he may be enabled to tax such a bill ^ : and great difficulty is said 


* Say. Rep. S3S. Say. Costs, 320. S. C. 
^ Doug. 199. m nolis, 

^ 5 Barn. & Aid. 898. 1 Dowl. & RyL 
fill.S. C. 

^ 4 Dumf. & East, 496. but see id. 184. 
Barnes, 122. contra. 

® 1 Car. & P. G15. 4 Bam. Sc Cres. 364. 
6 Dowl. & Ryl. 610. S. C. 
f a Durnf. & East, 694. 1 Esp. Rep. 137. 


ac. 

* JJoyd V. Mawndf T. 26 Geo. III. JIC. B. 
but see 2 Meriv. 500. in Chan. 

^ Mes T. Partridge, T. 66 Geo. HI. in 
Seac. 3 Pricey 280. West on Extents, 230. 
S.C 

* 0 Pricey 349. 
k 4 Pricey 279. 
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Under commis- 
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Imot ‘frwpif gn tly occnvr^ in th(s House of Isords^ in not knowing how 
^ to tax a solicitor's bill. This however has been dcmc^ under the 

recognisance; and the House has called in the assistance of a master^ to 
determine what the amount ought to be: b^ut that has been considered only 
as putting the recognizance in force, not as a taxation independent of it> 
by virtue of any inherent authority possessed by the House *. For esta- 
blishing a taxation of costs on private bilb in the House of Lords^ it is 
enacted^ by tl^e statute^ & 8 Gbo. IV. c. 64. § 2. that on application 

made to the clerk of the parliaments^ as to the costs and expenses of such 
bills, he shall dire^ the same to be taxed, by such persons as he shall ap- 
point ; and in actions against j>ersons liable to pay the costs, the speaker's 
certificate shall have the effect of a warrant to confess judgment. And 
there is a similar provision for the taxation of costs on private bilb, &e. in 
the House of Commons, by the statute 6 Geo. IV. c. 123. § 1, 2. 

• In Chancery, an>:prdcf for taxing a bill of costs, entitled in the cause, 
if obtained by a party to the cause, is reguW, under the general jurisdic- 
tion ;■ but a person not a ^mrty to the cause must apply ex parle, under the 
statute 2 Geo. 11. c. 23. § 23 K Whether a party, having obtained such 
an order in a cause, may pursue it under the statute, is questionable ; but 
if the order be acted upon, the irregularity is waived \ An order has been 
made in bankruptcy, for taxing a solicitor's bill, for striking the docket, 
and previous business relating to the bankruptcy ^ ; and also, for business 
done in bankruptcy and otherwise But it has been decided, that a so- 
licitor’s biH of fees, for business done for a roya!|« foundation, the office of 
visitor being exercised by the Lord Chancellor, is not within the statute ' 
2 Geo. II. c. 23. § 23. ; it not being for proceedings in law or equity, and 
it is not in the court of Chancery that the king’s visitatorial power is to be 
exercised, but by tlil^ Lord Chancellor It has also been ^cidi;d, that 
the jurisdiction of the court of Chancery does not extend to taxing a soli- 
citor’s bill of costs, for obtaining an act of parliament ^ Where the plain- 
tiff was employed os a solicitor, to carry on proceedings in Chancery, after 
which the defendant married one of the parties to the suit, and eventually 
received a proportionate part of the property in dispute, in right of his 
wife, under an order of that court ; the court of Common Pleas held, that 
he was liable to pay the plaintiff his proportion of his bill of costs, after 
taxation by the master, although there had been no retainer of the plaintiff 
by the defendant, and altho^h the bill had not been delivered to the lat- 
ter, but to a co-defendant, wno had suffered judgment by default B. 

By the statute 6 Geo. IV. c. 16. § 14.^ ** the petitioning creditor or cre- 
ditors shall, at his or their own costs, sue forth and prosecute the oom- 
f* iqission, until the choice of assignees ; and the commissioners shall, at 
the meeting for such choice, ascertain such costs, and by writing under 
their hands direct the assignees, (who are thereby thereto required,) to 


* 3 Ves. & Beun. 81. 
» 11 Ves. 388. # 

* 5 Ves. 706. 

•* 13 Ves. 184. 


• 9 Ves. 547. 

^ 8 Ves. & Beam. 81. 

* 7 Moore, 467. 

^ And sec stal. 5 Goo. IL c. 30. § 8a.' 47. 
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icImlmzBemehpcdtioiung creditor wawditonnisboMtS) out «f the fim 
money tliat ^all be got under the comxnisaion; and all biUs of fees or 
** disbursements of any solicitor or attorney employed under any oommis-. 
sion^ for business done after the choice of assignees> shall be settled by 
the commissioners, except that so much of such bills as 'contain any 
charge respecting any action at law or suit in equity, shall be settled 
by the proper officer of the court in which sudi business shall have been 
** transacted ; and the same, so settled, shall be ^d by the assignees to 
** such solicitor qr attorney: Provided, that any creditor who shall have 
proved to the amount of twenty pounds^or upwards, if he be dissatisfied 
with such settlement by the commissioners, may have any such costs and 
** bills settled by a master in Chancery ; w& shall receive for such settle- 
ment, and the certificate thereof, twenty shillings, and no more.” The 
former part of this clause appears to have been taken from the statute 5 
Geo. II. c. 30. § 25. upon which it has been holden, that the petitioning 
creditor is liable to the solicitor, for the expense of conducting the commis- 
sion, up to the choice of assignees \ But, as between the solicitor and 
messenger, there is no implied contract on the part of the former, to pay 
him his expenses The solicitor is ah agent merely, and is not to be re- 
garded as a principal, as respects the messenger ; and although he make 
himself responsible to the messenger, the j^titioning creditor will not 
therefore be exonerated, without the express consent of the messenger to 
discharge him ^ And the messenger under a commission of bankrupt, may 
recover from the petitioning creditor, his fees for his services^ before the 
party be declared a bankrupt ; although the party was duly declared a 
bankrupt, and the messenger’s bill ordered by the commissioners to be paid 
by the assignee out of the estate The latter part of the above clause of 
the statute '6 Geo. IV. c. 16. § 14. appears to have^been taken from the 
statute 5 Geo. II. c. 30. § 47« upon which it has been determined, that 
the bill of costs of a solicitor, under a commission of bankruptcy, is tax- 
able, though approved by the commissioners, and stated and allowed in tlie 
accounts of the assignees ^ And an attorney’s bill, for obtaining a bank- 
rupt’s certificate, must be signed and delivered a month before he can sue 
thereon^. But an action may be maintained by a solicitor against an as- 
signee, for business done under a commission of bankrupt, oife month after 
he has delivered a copy of his bill, although it has not been taxed by a 
master in Chancery 8, ^ 

The statute 2 Geo. II. c. 23. § 23. does not, we have seen^ extend to ' Agent’s bill, 
any bill of fees, Ac. due from any attorney or solicitor, to any other attor- 

* 1 Rose^ 449. and see Holt Ni. Pri. 245. 247. in nofis. 

376. 6 Moore, 200. 2 Brod. & Bing. 41f . ^ 2 Car. A P. 123. 

S. C. 8 Bara. & Cres. 4S. 4 DowL Sc RyL * 8 Madd. Rep. 49. 

821. & a '2 Taunt. 821. 1 Rose^ 119. S. a 

^ Holt M Pri. 247. m notis. and see 2 * 1 Stark. NL Pri. 278. and see 2 Compb. 

Maule & SeL 488. 2 Car. & P. 124. 6 278. 2 Stark. Ni.PrL 59. 3 Barn. & Aid. 

Barn. & Cres. 380. 8 DowL & RyL 62. S.C. 486. Anic, 828. 

/ Holt A/i. Pri. 876. And for the mes- ^ Ante, 327, 8. andsee Dick. 1 12. 1 Cox, 
sengcr’s remedy against the assignees, see id., 49. in Chan. 



Bill due to exe* 
cutorit or adiui« 
nUlratori. 


Taxation beforei 
nr after Bcttle- 
nient of bill. 


i^tor^ «r derlf in cottf^; but ev^ gacb nttotney, «<Jicitor pt 

^ in court, may use such remedies, for tbe recovery kis fees, 
against such ether attorney of solicitor, as he might have ^e before the 
making of the said act." And there is a case in Wilson's Reports •, where 
a judge of the King's Bench having made an order to ifefer^n agent's 
to be ta^d, and the master not having obeyed it> the^GOUrt Was applied tO, 
and held that the order was irregular; the master; ^declaring, that he had 
never taxed a bill for agency. It is now the uniform practice, however, of 
all the courts \ to refer an agent's bill to be taxed, on |he application of 
his employer, and upon his bringing into court the^sttili Claimed by the 
plaintiff* ** But the bill of an a^nt to the attorney employed by the party, 
in respect of whose business the agency charges have been incurred, cannot 
be taxed, on the application of the client It is not necessary that an 
agent*8 bill should be signed or delivered, before the commencement of an 
action And where business has been done by an attorney, for a client 
who afterwards becomes himself an attorney, the former need not deliver 
a bill signed, in order to recover his costs ^ 

It is not necessary for the executor or administrator of an attorney to 
deliver a bill of costs, for business done by his testator or intestate, before 
the commencement of an action^; the statute 2 Geo. II. c. 23. § 23. beiiig 
confined to actions brought ^ the. attorney himself, and not extending to 
his personal representatives : !but such a bill may be referred to be taxed, 
on thc^defendant’s undertaking to pay what is due An attorney deli- 
vered his bill, and after his death application was made to tax it, and 
above a sixth part was taken off ; it was moved that the executrix, might 
pay the costs ; but the court of King's Bench held that she should not : 
for the words of the act, 2 Geo. II. c. 23. § 23. impose them upon the at- 
torney or solicitor only, and the executrix is not to blame, if she stand . 
upon his bill, or moke out one from his books \ 

Before an attorney’s bill has teen settled and paid, it may be taxed as 
a matter of course, at any distance of time^. But after it has been set- 
tled and paid, and the payment has been long acquiesced under, the courts 
will not refer it to be taxed as a matter course; nor, as it seems, unless 
a gross error or impd^'tion be pointed out K So, where a bond had been 
given for the debt five years before, and the vouchers had been delivered 
up, the court ^f Common Pleas would not refer the bill to be taxed ; say- 
ing, an attorney at this rate could never be s^fe \ But though an attor- 


* 1 Wlls. 266. 

** Doug. 109» 800. and the cases there 
cited^ in notis. Groome v. I^ifmonds, £. 35 
Geo. III. K. B. and see Dick. 885. in Chan. 
« 8 Price, 677. 

* Doug. 199. in futiis. Peake*s Cas. AT. 
iVfc S JBd. I, 8. and see the case of Janet, 
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* 1 Eqp. Rep. 480. 8 H. Blac. 589. S. C. 
f 1 Barnard. K. B. 433. Andr. 876. Cas. 

Fr. C.P. 58. 1 Car* & P. 3. 


■ 1 Salk. 89. 8 S(f. 1056. Say. Costs, 
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8 Str. 1056. Say. Costs, 387. 

‘ jRsr Cur. T. 34 Geo. III. K. B. 
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14 Ves. 868. 1 Ves. & Beam. 126. 3 Vcs. 
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* Cas. Pr. C. P. 109. Pr. Reg. 37. S. C. 
but sec I Barnard, K. B. 144, 5. 



Aiioism-M. 

ney* ** B bill has been Mttled and poidi^ yet tie ocmrts^ unier dreum^ 
stances, will refer it to be taxed ; for the di^t may by affidavit ahew that 
the business charged was never performed^ or that the charges are i^udu- 
lei|t ; and where that is the case^ neither payment, nor a releas§« nor a 
judgment for the money due, will preclude the court from having the bill 
taxed ^ But overcharges alone, without circumstances shewing fraud, do 
not seem to be sufficient K An attorney’s 1^1 may also be taxed, though 
there was a special agreement, between the attorney and his client, that 
the former should be paid for his time, at a certain rate by the day, be- 
sides his expenses ^ ; or though he has obtained a warrant of attorney from 
his client, for confessing judgment for the money due upon his bill, and 
has entered up judgment thereupon But the plaintiff, having paid to 
an attorney the amount of his bill, caimot, after a reduction of the bill by 
taxation, maintain an action for the difference*. And when a rule has 
been served for taxing an attorney’s bill, the court of King’s Bench will 
not grant an attachment against the attorney, for not paying the balance 
due to his client, until the costs have been taxed, though the balance is 
admitted, and it has been agreed to dispense with the taxation 

Where an action is brought on an attorney’s bill, the court will order it 
to be taxed, at any time before trial, though after plea pleaded, and issue 
joined^. But it is a general rule, that am a^rncy’s bill cannot be taxed, 
at the trial of an action brought upon it ^ ; nor after judgm^t by default, 
and a writ of inquiry executed * : for if the business was really done, 
(which must be proved at the trial,) the delay of the defendant for more 
than a month, in objecting to the quantum, is an admission that he thinks 
it to be reasonable. In a modermpasc however, an attorney’s bill was re- 
ferred to the master for taxation, after an action had been brought upon 
it and a verdict recovered, on a suggestion that some of the items in the 
bill would not have been allowed by the master, had it been originally re- 
ferred to him for taxation ; but upon the terms of the ^defendant paying 
the costs of the application, and of the taxation, with the costs of the 
cause as between attorney and client, the plaintiff being at liberty to take 
out the money forthwith, which had been paid into court K 

The statute 2 Geo. II. c. 23. § 23. only requires the delivery of a bill, ' 
for the bringing of an action ; and therefore, though an attohiey'cannot 
bring an action on his bill, till it has been delivered a menth, that cir- 
cumstance is not necessary t6 enable him to set it off. But he must ;aot 
produce it at thc^ trial by surprise : It is sufficient in such ca^, to deliver 


* Say. Costs, S2S. Doug. 199. S. P. and 
see % All. 295. Dick. 403. 14 Ves. 262. 3 
Meriv. 285. Buck, 111. in Chan. 5 Price, 
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*AXtm Att\ 



Mistake in. 


« Arrest on, after 
dellveiy of un- 
aigned bill. 


‘When, to whom, 
and how deli- 
vered. i 


Evidence in ac- 
tion on. 


HAk'bttt tibfiie enough fot the plaintifr to hftVie it toned befbatie the trials 
The deliveiy of a fbjiiier bill is conclnsive evidence against an increase of 
charge in a subsequent bill^ on any of the s^em^^ntained in it^ and strong 
prera^mptive evidence against any additional items; but if there were s^y 
veaf errors or omissions in the toner biM^ they may lectided ^ And a 
mistake in the date ei items in an attorney's bill, which does not mislead, 
win not vitiate the delivery^ If d^defendant be arrested by an attorney 
for fees, after a bill of costs has been delivered to him, without being 
signed, he cannot be discharged out of custody on entering a common ap- 
pearance, in the Common Pleas ; as the want of such signature will be a 
defence to the action, ou producing the bill at the trial 

The statute requires the bill to be delivered one Trumth or more before 
the cohimencement of the action ; which is construed to be a lunar month ^ 
And where a bill of costs is delivered to the party, it must be left with 
him, and not taken back again When two persons are liable to an at- 
torney, for business do;^e on their joint retainer, it is suiHcient for him to 
deliver a copy of his bill to one of them, from whom he received ^his in- 
structions, and to whom the management of the business was^ left by the 
other i : but il seems, that the delivery of a copy of the bill in such case, 
to the one who did not intermeddle, would not be sufficient ; for he can- 
not be considgred as having authority to receive it for both, nor is he 
likely to know what foundation* there is for the charges in the bill **. And 
where a party in a cause having changed his attorney in the progress of 
it, a judge’s order was afterwards obtained by the second attorney, for the 
delivery of a bill signed by the first, of his fees and disbursements, which 
delivery was accordingly made to the second attorney, this was holden, by 
a majority of the judges of the King’s Bench, to be a sufficient delivery of 
the bill, to the farty to be charged therewith, within the words and mean- 
ing of the statute, so as to enable the first attorney to bring his action 
against the clicnt,«for the amount of such bill So, the delivery of a bill 
to the attonfty of the party to be charged, is deemed sufficient, if the 
party himself attend the taxation, or the bill be shewn to have come to 
his hands K If the bill be not delivered to the party, it must be left for 
him at his dwelling house, or last place of abode ; leaving it at the compt- 
ing house not being deemed sufficient K 

In an action on an attorney’s bill, it is sufficient to give in evidence a 
judge’s order to tax the biU, the defendant's undertaking to pay what 
should appear to be due, and the master’s allocatur thereupon*^ ; and the 
defendant will nftt be permitted to question the reasonableness of the 


■ Doug. 109, I/I notiu Marii^ ^ 
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** 4 Moore, 4. 

* 6 Esp. Rep. 166. 
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* 2 CaQipb. 977. and see i Campb. 437. 
9 Doul. A R}1. 461. 
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^ 19 £a»t, 879. 

^ 1 Gow, 71. 
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J>»i. 394. 1 Gow, 73. n. 
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before# jury*. In sacli^ an actian^ tbi mitt ffm iBCOrt is 9»di 
primd facie evidence^ to shew that the action was not oommeacedi till tlie 
expiration of a month after the delivery of the ' And when it is 
material for the defendant to shew that the action was commenced earlier 
than it appears to l^ave been by ti^e nisi pfius record, the de^larstion de- 
livered by the pli^tiff is admissible evidence^. When an attorney has 
regularly delivered a bill signed, hefmay give a "copy of it in evideiise> 
without proof of notice to produce the original^# It may indeed be in- 
ferred from one case ^ that unless a duplicate the bill be kept,4he 
plaintiff cannot give parol evidence of its contents, without a notice to 
produce it : But in a subsequent case it was decided, that a copy of an 
attorney’s bill, not signed by the attorney, original of which, duly 
signed, has been delivered to the defendant, is admissible in evidence, 
without proof of notice to produce the original ^ 

If an attorney refuse to deliver a signed bill to his client, the latter may 
compel him, by taking out a summons before a judge, entitled in one of 
the causes in which he was concerned ; and/ in the King’s Bjmich, if tho 
attorney, on being served therewith, do not attend, an order will be made 
for delivering it within a reasonable time. In the Common* Pleas, three 
summonses are necessary, in case of non-attendance, before an order can 
be obtained b. And, in eithdr court, if attorney still neglect to deliver 
it, the order should be made a rule of cou|t ; and on personal service of 
the rule \ aud making aiiidavit thereof, the court on motion will gnmt on 
attachment. The bill being delivered) a judge’s summons may be ob- 
tained for the attorney to shew cause, why it should not be referred to the 
master in the King’s Bench, or one of the prothonotarics iq the Common 
Pleas, to be taxed ; upon which, if the attonicy attend, and the jud^ 
think it reasonable, he will make an order of course for taxing it, on 
undertaking signed by the client or his attorney, in the judge's hook, to 
pay what shall appear to be due upon such taxation * : ^he King’s 

Bench, a peremptory order will be made in like manner, upon the first 
summons, in case of non-attendance^; bqt, in^he Common Pleas, if the 
attorney do not attend, there must be three summonses taken out, and an 
affidavit made of the service and attendance thereon, before the judge will 
make an order ea: parte K But in neither court can the client, have a 
summons for delivery of the bill, and taxing it together In the Exche- 
quer, the rule for an attachment against an attorney, for not delivering 
his bill of costs, is not absolute in the first instance, but only a rule nisi^: 


Delivery of, 
how compelled, 
inK.B. 


In C. P. 


Summons and 
order for taxa- 
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In K. B. 
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Rule for at- 
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non-delivery of, 
in Exchequer. 
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^ OF TAXISfO AN AmBMBT^S BIU.. 

and where it appeared^ on shewing oanse^ that«the UU h$A been 
liveiSdainoethe rule was served, and illness was assigned in the affidavit, 
as the cause of not obeying the order, the rule was dischaiged, without 

oosts*. 

Appointment When the order is made, a copy of it>should be served, with the mas«* 

for, and uxation pfothonotary's appointment thereon, to Wthe costs; and there is a 

rale in the King's Bendh ^ that '^on every appointment to hejapide by the 
master, the party on whom the sdme is served, shall attend such appoint- 
ment, without waiting for a second ; or in dg^ult thereof the master shall 
proceed ex parte^on the first appointment/* * But, hi the Common Pleas, 
it is said there must be three appointments, in case of non-attendance, be& 
fore the prothonotary ^qceed ex parted And that court will not 
stay proceedings, in an action on an attorney’s hill, brought subsequent to 
the order of the judge of another court for its taxation, but previous to its 
being taxed Nor will they require the attendance of a third person be- 
fore tbe prothonotary, on the taxation of a bill of costs, which had been 
referred to him in aid of a master in Chancery, to whom the reference had 
been previously made ^ And where, more than one sixth part of an at- 
torney’s bill having been taken off on taxation, the defendant presented a 
petition to the Vice ChaAccllor, to allow the costs of taxation, and, pend- 
ing this proceeding, thd attorney l^ought his Action for the residue of his 
bill, the court of King’s Bencl^ held, that the action was well brought ; 
the statute 2 Geo. II. c. 23. § 23. having only prohibited an action being 
brought pending tbe reference and taxation^. 

Costa of tsxa- If a sixth part of the bill be taken off, the attorney is to pay the costs 
of taxation ; but if less, the costs pie in the discretion of the court In 
the exeiipise of this discredon however, the courts arc governed by the 
statute : and accordingly, the costs of taxation have been always recipro- 
cally given to the client or attorney, as a sixth part has, or has not been 
tab^n off But, in the Common Pleas, an attorney is not liable to pay 
tbe co^ts of taxing his bill, where the deduction of one sixth is occasioned, 
not by the particular iteihs being 'taxed, but by % whole branch of it being 
disallowed K And whjre an attorney is entitled to the costs occasioned 
by the taxation of his bill, he ought to apply for them at the time ; and 
cannot recover them by motion, after making a subsequent settlement K 
If a client, in the course of* a cause, advance money to his attorney, for 
specific disbursements in the cause, those disbursements must nevertheless 
be included in the bill of costs : Therefore, where a sum was deducted 
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OF COSTS. « iU^ 

tte tban one sixth of Aonwiiliikt ot the Wil delivered, Ir«* 
cladhvV4he$e dU^nqMidiits^ the ooort of Oomeion Pleas ordered the 
cUent to |liF.;thd<pMiU^'tbe taxation h And in that cdurt, where an or- 
der is obtained fdr taxing an attorney’s bill, and dclijrering up all papeihi 
&C. upon the back of whiob thar^prothonotary, acoorcyng to the usdal 
practice, indortsa his 'itHficaiur^ tlhe attomeyjs jtfititleii in the^rst in- 
stance to tbe pissessianiif it, for the piitr^ose of en&rcing payment of hie 
bill**. ^ 

To assist the*(^ttorney iiMfacovering his costs,' he has a Um for the Lienof attor- 
amf^t of his bill, upon the deeds, papers and writings of^j^is client, which 
cobc to his hands in the course of his professional employment ; and until 
his bin be paid, the court wjl^ not ^ order then^^to delivered up^: nor 
can an action of trover or^ktinue be maintained for them.* Therefore, 
where A. gave his attorney a 8])eci^c sum, for' the purpose of satisfying a 
debt, for which an execution had issifbd against liiwS goojjsj, at tbe suit of 
B., and the attorney paid tji<2 money to B., who thereupon delivered to 
hinra lease which had been deposited by A. \fitli B. as a security for the 
debt, the court held, that the attorney haH a lieu oii it /or his gineral ba-'^ 
lance due from A. ; a^jd that suth lion«was ]u»tL extiiiguislied, *by his hav- 
* ing taken acceptances from A. f>r the amount of that balance^ before the 
lease came to his hands, some of those acq^ptancips having been previously 
dishonoured, and ^me of them iaken up by the attorney **. An attorney ^ 
has a lien upon papers lielonging to a bankrupt, nut ollly for his bill for 
business done, but for the costs of aStioti brought against the bankrupt, 
subsequently to the issuing df the commission, to recover the aeiouut of 
Ills bill And an agent for an attorney flying intestates and insolvent; 
pending a suit wherein he was plaint iif,%ab adieu for his oosts upon a 
postea, of which the agent has obtained possession after the death of the 
intestate But the liJli which an attorney has on the papers in hn hands, 
is only commensurate witb the right which the party deliverj^g tlfclif hat* 
therein : and therefurc,^whcre the delivery is unauthorized, the atthraey 
cannot detain them Ancha solicitor has no lien in equity against^^a r<N ' 
mainder-mau, on deeds put into his hands by tenant%r life **. ' ^ ‘ 

An attorney has also a lien on the money recovered by his client, fw On sum rcco- 
his bill of costs *. If the money come to his hands, he may retain it to 
the amount of his bill : *bc may stop it in transitu, if he can lay hold of it:** 

* 1 Taunt. 596. but sec Buck, 129. in 161, 2.* U> Ves. 258.275. 18 Ves. 282. 

Chan. 294. 2 l^ho. k Lef, 279. as to the lien of a 

^ i Taunt. 38. . ' solicitor in ^equity, on papers in his posses- 

^ 1 Lil. P. R. H2. 3 Durnf. &’’East, «an. Ante,^l. 

275. % * 3 Atl. 720. 4 Dumf. & East, 124, and 

^ 1 MaiUc & Sel. 5.35. see 2 P. Wms. 460. 2 Vez. 25. 2 Sir. 1126. 

* 2 Barn. & Cres. 610. 4 Doul k Byl. 3 Bur. 1313. 8 Moore, 229. 1 Bing. 277. 

125. S. C. S. C. as to the lien of officers of the court, 

^ 6 Dowl. & RyL 384. and their remedy for the recovery of their 

* 4 Taunt. 807. * fees. 
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Effi'ct of com- 
protniso, &c. 


OP AN -ATT<aN»Y’ SI HEN 

I 

If 1;^ apply to the courts they will prevf^nt ks being paid cnr6i> ISI hill de> 
mand be satiHfied*. And declared he waa i^ined to go 

atill further ; and to holdj^ that if tJie attorney give notice to the defend- 
nut to pay the money recovered by his client, till his bill be satisfied, 
a payment by th«^, defendant, after such notice, would be in his own wrong, 
and like paying a debt whieh has been assigned after noticed Accord* 
ingly it has been holden, that if the defendant's attorney pay to the plain* 
tiff the debt and costs recovered, after notice from the plaintiff's attorney 
not to do so, till his bill has been first satisfied, the foxier is liable to pay 
over again to tlia latter, the amount of his* lien on tifuch debt ^and costs, of 
the suit An attorney has also a lien upon a sum awarded in fayour of 
his client, as well as if recovered J)y judgment : and if, after notice to the 
defendant, the latter pay it over to the ])laintiff, the plaintiff's attorney 
may compel a repayment of it to himself ; and he will not be prejudiced 
by a collusive- release from the plaintiff to the defendant But the 
courts, W'ill not go beyond these limits: and tliereforc, wdiere the defend- 
ant, not having had any notice to the contrary, compromised the debt and 
costs witii tlie plaintiff, before liis attorney liad been paid, the court of 
King's Bench would not oblige the defendant to pay him ^ In the Com- 
mon Pleas, if the defendant, after action brought, pay the debt to the 
plaintiff, without knowledge of the attorney, and without discharging the 
costs, the plaintiff has a right to proceed iu the action for the recovery of 
them And if a plaintiff collude with the defendant's bail and attorney, 
to deprive the plaintiff's attorney of his costs, by settling the debt and ac- 
cepting a part payment, without the intervention of the latter, the court 
of Common Pleas will not restrain him from proceeding against the bail, 
ill order to recover such costs «. But where there is no fraud, the plain- 
tiff is allow ed to compromise the action with the defciidmit, in that court, 
as w^ell as in the King's Bench, without consulting bis attorney And 
if the plaintiff and defendant collusively settle the debt and costs upon an 
execution, in order to defraud the plaintiff's attorney of his costs, the lat- 
ter cannot sue out a second execution on the same judgment, to levy his 
costs, but must aj)|ily to the court *. So, where the defendant had been 
discharged out of custody of the sheriff, with the consent of the plaintiff, 
notwithstanding a notice from the plaintiff's attorney to the sheriff’s of- 
ficer, not to release the defendant, until the costs were paid, the court 
hold, that the sheriff was not liable to pay those costs, nor bound to retain 
the defendant, after the plaintiff was satisfied So where an attorney, 
without a regular authority from the plaintiff, commenced an action of 
replevin j and the plaintiff, knowing of the proceedings, suffered the cause 
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S. C. 
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to be'cftrried down to trials but afterwards^ coiicerting with jthe defcadont, 
entered up satisfaction on the record, Without securing the attorney his 
costs; the court refused to yacato tlie entry oih»atisfuction ^ And where 
the plaintiff's attorney was indebted to the plaintiii^ in a grcaMT sum than 
the amount of the attorney's cost! in the cau^> the court of Comnioti Pleas 
held that the agent, to whom the plaintiff 's'^ttoriiey uua indebted on a 
general account, in a sum greater than the amount of such costs, could 
not, as against the plaintiff, retain out of the sum recovered by the latter, 
more than the charge^ for agency in that particular cause ^ As a further Further scemity 
security to the attorney, he cannot be changed by his client, without leave 
of the'Court, or order of a judge, on payment of his bill, to be taxed by 
the proper officer 

In the King's Bench, wlicu the defendant applies to sot off the debt and Lion, on sotting 
costs in one action, against those in another, the court in general will not oosts^&c"iii 
suffer it to be done, until the attorney’s bill, for business done in the K* 1^* 
cause wherein he was concerned, be first discharged ** : But it is other- 1** 
wise in the Common Pleas ,* where the attorney's lien for his costs is held 
to be subject to the equitable claims that exist between tlie parties in the 
cause And, in tlie King’s Bench, it has been holden, tliat an attorney 
has a lien on the judgment obtained by his client against the opposite 
party, to the extent of his costs of that cause only and the plaintiff, in 
that court, may set off interlocutory costs in the same cause, payable by him 
to the defendant, against the debt and costs recovered by liim on the final 
result of the cause ; notwithstanding the objection of the defendant’s at- 
torney, on the ground of his lien, which only attaches oil the general re- 
sult of the costs, &c. of the caused . So where a defendant, being sued by 
bill as an attorney of that court, pleaded by an attorney or agent who had 
not filed any warrant to defend, and the plaintiff, being nonsuited, moved 
to stay the proceedings in the action, undertaking to set off the defend- 
ant's costs against a judgment debt due from him to the plaintiff, the 
court held, that the defendant's attorney or agent had no lien upon the 
costs, for his own costs in defending the suit **. Where the plaintiff, hav- After cleatli of 
ing charged the defendant in execution, died, and the defendant’s wife 
took out administration to the plaintiff, the court of King’s Bench ordered 
the defendant to be discharged out of custody; saying, that the plaintiff's 


* S Bing. 132. 

^ 1 Bing. 20. 7 Moore, 249. S. C. and 
see 6 Price, 203. 2 Dowl. & Byl. 6. 6 
DowU & Ryl. 384. jfnle, 97. 

« 1 LiL P. K. 141. Doug. 217. JrUe, 
94. 

^ 4 Dumf. & East, 123, 4. 0 Dumf. & 
East, 456. 6 Durnf. & East, 70. 1 Maule 
& SeL 210. 8 Taunt. 526. 

* 2 Blac. Rep. 826. Say. Costs, 254. S. 
C. 1 H. Blac. 23. 217. 2 H. Blac. 440. 


587. 2 Bos. &, Pul. 28. 1 New Rep. C. P. 
22. 4 TaunU 320. 8 TaunL 526. 5 Moore, 
95. 4 Bing. 16. 1 Price, 376. and see 
Lee's Prac. Die. 1 Ed. 108, 9. 340, 41. 
15 Ves. 72. 530. 2 Ball & Beat. 34. in 
Chan. 

^ 8 Barn. & Crea. 535. 5 Dowh & llyU 
399. S. C. 4 Bing. 17. S. C. cited. 

^ 8 East, 362. 1 Pnoe, 875. 

^ 1 DewL & Ryl. 168, 

Z 2 



OP AN ATTORNEY’S LIEN FOR HIS COSTS. 

att<fkiney had ^ no lien on the jiid^ent for his costs ^ And where the 
plaintiff^ after judgment recovi^fed, settled the action with the defendant, 
aqd eiApluycd a new attomey to enter up satisfactioi;! on the record, the 
cmirt Iiold, that the defendant was entitled to be discharged out of cus- 
tody ; although the lien of the plaintiff's attorney fur the costs had not 
been satisfied 

* 8 Durnf. & East, 407. but see 8 Moore, 4 Barn. & Aid. 466. 

U5. r>29. 1 Bing. 431. S. C. 
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CHAP. XV. 


Of the Proceedings in Actions against Prisoners, in, 
Custody of the Sheriff, 8^c.; and of the Marshal 
of "’the Kino’s Bench, or Warden if the Fleet 
Prison : with the Relief thty are entitled to, under the 
Lords' Act, ^c. 


Prisoners lu general may I)c considered as they arc in custody on a 
Civil or criminal account : and on a civil account/ tlioy arc either taken or 
detained in eustody of the sheriff, &c. on mesne process before, or Jinal 
process after judgment ; or tliey arc committed to the custody of the mar^ 
shal of the King’s Dench, or warden oi the Fleet jirison, on a cepi corpus^ 
or habeas corpus, or surrender in discharge of bail. 

In treating of prisoners, I shall consider, hrst, the mode of proceeding 
ill actions against them, when in actued custody of the sheriff, &c. pre- 
vious to tlic plea ; secondly, the writ of habeas corpus, and manner of re- 
moving prisoners under it, into the custody of the marshal of the King’s 
Bench, or warden of the Fleet prison ; thirdly, the bill against prisoners, 
in the actual or sujiposcd custoily of the marshal, and how far it is con- 
sidered as the commencement of the suit ; fourthly, the proceedings in 
actions against prisoners, in the actual custody of the marshal or warden, 
previous to the pica ; fifthly, the proceedings in actions against them, 
■when in actual custody of the sheriff, Sip, or of the marshal or warden, 
subsequent to the plea ; and lastly, the rclkf they are entitled to under 
the Lords* act, and other acts for the discharge of insolvent debtors. 

It has already been seen ^ that when the defendant is arrested, he is 
either let out of custody, upon giving bail to the sheriff, or an attorney’s 
undertaking for his appearance, or depositing in the sheriff’s hands, the 
sum indorsed on the writ, with 10/. in addition to answer costs, &c. ; or 
he remains in custody, or escapes, or is rescued, &c. And when ho re- 
mains in custody of the sheriff, the plaintiff in due time should declar)B 
against him in such custody, unless he be removed by habeas corpus, to 
the custody of the marshal of the King’s Bench, or wurdei^ of the Fleet 
prison. 

Before the making of the statute 4 & 5 W. & M. c. 21. there could 
have been no declaration in either court, against a defendant in custody of 
the sheriff, or other officer by whom he was arrested ; but the plaintiff was 
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OF THE PROCEEDINGS 

obliged to bring a habeas carpus cutn causi, and so tom him over to tho 
cns^y of the marshal or warden^ in order to charge him with a dedara-* 
tions. But now^ bythe^bov'e sfttflte^ which was passed to relieve 
plaintifferfrom the trouble and expense of bringing up prisoners by habeas 
carpiv*, if any defendant i>e»taken or charged in custody, at the suit of 
** any pcrson,^upon any writ out of any of the courts at Westminster, and 
imprisoned for want of sureties for his appearance, the plaintiff In such 
writ may, before the end of the next term after such writ is returnable, 
declare against such prisoner, in the court out of which the writ issued, 
whereupon the said prisoner was taken and imprisoned, or charged in 
custody ; and may cause a tnie copy thereof to be delivered to such pri- 
** soner, or to the gaoler or keeper of the prison of gaol in whose custody 
'' such prisoner shall be or remain ; to which declaration the said prisoner 
shall appear and plead ; and if such prisoner shall not appear and plead 
** to the same, the ])laintifF in such case shall have judgment, in such 
manner as if tlic prisoner had appeared, and refused to answer or plead 
" to such declaration.” 

And, by the same statute, § 3. in all declarations against any pri- 
soner detained in prison, by virtue of any writ or processrissued out of 
the court of King's Bench, it shall be alleged in custody of what she-i 
riff, bailiff, or steward of any franchise, or other person having the re- 
" turn and execution of writs, such prisoner shall be, at the time of such 
declaration, by virtue of the process of the said court, at the suit of 
the plaintiffs ^ ; which allegation shall be as good and effectual, to all 
intents and purposc<, as if such prisoner or prisoners were in the cus- 
'' tody of the marshal.” If the declaration therefore do not allege, either 
expressly or by implication, in uhat custody the defendant is detained, 
and at ^vliosc suit it will be bad on a general demurrer. This allegation 
houever is only necessary, uhcrc the plaintiff proceeds upon a bill of Mid- 
dlesex or lalltat, &,c. or by attachment of privilege, in the King's Bench ; 
and not u here he proceeds by original writ in that court, or by action in 
the Common Pleas. And, in a declaration in debt, it is unnecessary to 
state at whose suit the defendant is in custody ; the words rf a plea that 
he render, &c.'’ being a sufficient allegation, that he is in custody at the 
phintiff's suit 

Upon this statute, a defendant in the actual custody of the sheriff or 
other officer, may be proceeded against by the same plaintiff at whose suit 
he was arrested, or by a third person : by the former, upon the original 
caption, by the latter upon a subsequent charge, and by either of them, 
upon a recaption by virtue of an escape warrant 

When the defendant is a prisoner in custody of the sheriff, &c. a bill 
must be filed s^ainst him, in the King's Bench, with the clerk of the de- 

* See the preamble to the statute. R. M. 

1631.su. R.E.5 W. 1. 

(<i). K. B. 1 Wils. 120. 2 Bur. 1051. 1 
Dumf. & East, 192. 

**§ 2 . 


‘ 1 Wns. 1 Durp(& Evt, 192. 

Append. Chap. XV. § 1 , Sec. 

‘ 2 Ld. Raym. 1S62. 1 Wils. 119, 20. 
f JeLtbut. 1 Ken. lU. 

« diUe, 233, b, 5. 
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tbe King's. ofi^oe^ it being bolden, tlwt th(^ dcliyery of 
^.dwlar&tion against a prisoner, though ^yithin two terms, is a nullity, if 
there were no bill filed before * : Aj^by E* 5 W. Jk M. if the de- When and bow 

cltt^tion be tuA filed in the King's Bench ^ ithk Exchequer;^, 
and IdPt in . the office in the Common Ples^M before the end of the next 
term after the writ or process^ by which the prisoner was taken or charged 
in cuslpdy, is returnable, the prisoner shall be disjpharged, in the King’s 
Bench and Exchequer, on filing common bail ; or, in the Common Picas, 
upon entering his appearance with the proper officer, by tvrit of super- 
sedeas made by hjigi, flbeording to the ancient practice of that court 

The statute expressly provides, that the plaintiff may declare against a Time for deciar- 
defendant in custody of the sheriff, &c. before the end of the next terra against, 
after the process is returnable : But a subsequent rule, of the court of 
King's Beiich ®, having rather ambiguously required, that if the defendant 
should remain in custody for two terms, and the plaintiff should not de- 
clare against him within that time, the defendant should be discharged out 
of custody, after the end of the second term after such imprisonment ; the 
judges of that court, in favour of liberty, determined, that where a de- 
fendant was arrested in one term, on a'^writ returnable the next, the term 
in which the defendant was arrested should he reckoned as one of the two 
terms ; and consequently, that the defendant should ho discharged, for 
want of a declaration, after the end of the same term in which the writ 
was rcturnahle This practice however has been since alUired ; and it 
is now settled, agreeably to the letter and intention /of the statute, that 
'' in all cases where a prisoner is taken or charged in custody, by westie 
process issuing out of the King’s Bench, the j)laiiitiff may declare 
** against him, before the end of the next term after the return of the 
“ process, by virtue whereof he was taken or charged in custody And 
a plaintiff need not declare against a prisoner, until the term next after 
the return of the writ, even though there was time in the term in which 
the writ was sued out, to have indffic it returnable in that term, and it be 
not in fact made returnable until the next term The term however, in 
w'hicli the process whereon the defendant was arrested is returnable, is still 
accounted one of tlie two terms ; although it he returnable on the lust 
day of the term * : and the plaintiff cannot declare before the return of 
the process, upon which the defendant was taken or cliargcd in custody K 

If the defendant he' taken and detained, or charged in custody of the Mode of doclar- 
sheriff, &C. for a bailable cause of action, a copy of the declaration should 

• i East, 16. and see I Chit. Rep. 389. ^ 3 Bur. 1448. 4 Bur. 2060. Coakmn v, 

R. E. 5 W. & M. reg. 3. § 6. K. B. Fontcr, T. 23 Geo, III. K. B. 
and sec Carth. 469. 1 Salk. 98. C. * R. H. 26 Geo. III. K, B. 2 Biac. Rep. 

R. E. 5 W. & M. rcg» 3. § 6. in Scae, 1242, 3. C. P. accord. ^ 

Man. Ex. Append. 208. * > * 6 Dumf. & East, 647. 

d R. E. 6 W. & M. reg. 31 § 6. C. P. And » R T. 2 Geo. I. (a). K. B. 

for the form of the writ of supersedeas^ see R. E. 5 W, & M. reg. 3. § 1. K. B* 

Append. Chap. XV. § 36, Ac. C. P. & Excheq. 

' R. T. 2 Geo. I. K. B. s 
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ddlv^d persbhaUy to the defendttht, or kjifc for him with tho jgaolor 
or keeper of the gaol or prison in whOto cnstody he is confined^ before the 
end of the next^term aftcr^e returft* of the process And if any gaoler 
or kcep^>f^a prison, having received a copy of a declaratio^i against any 
prisoner in his custody, slialbsig)pres8 the sanie, and not deliver it' forth- 
with unto su^ prUoher, an attachment Ihdll be issued against him ^ It 
is not sufficient, where the defendant is a prisoner in edatody of th^|||heriff, 
&c. to file or enter a dcclaratipn in the^office, to which the^^tdefendant is 
not obliged plead, and on which the plaintiff cannot take a regular 
judgment : And, in the Common Picas, if* a defUiddut in clltody em- 
ploy an attorney, merely for the purpose of putting in bail, the delivery 
of a dcclaratiqUyto such attorney is not sufficient But it is not neces- 
sary, in that eoiirt, to enter the dccLiration with the prothonotary, before 
the delivery thereof to the prisoner ; it being sufficient, if it be entered 
at any time before the giving of a rule to appear and plead®. And, in 
the King's Bench, if the defendant be served in custody of the sheriff, 
Ac* with a copy of proces|, at the suit of the or a different plaintiff, 
it is not necessary tliat a copy of the declaration should be delivered per- 
sonally to the defendant, or left fdl^ him with the gaoler or turnkey : but 
it may be dcilivercd or filed, absolutely or de bcnc esse, and the plaintiff 
may proceed thereon, as if the defenSant were at large ^ 

Airidavit of do- The plaintiff having declared, an affidavit should be made, and filed 
kVr & Kxchc. rules, in the King's Bcncli, before the first day of 

'I”®*". the ensuing term 6 ; stating the delivery of a cojiy of the declaration, and 

the time wlicn, and jferson to whom, the same was delivered ; if to a 
gaoler or turnkey, that he acknowledged the defendant was then a pri- 
soner in his custody * ; and that the dc'fendant was arrested, or charged in 
custody, by ])rocoss of this court, returnable before the delivery of the 
copy K Tlie time when such affidavit was filed should be entered thereon, 
by the clerk of the rules, and a copy of it produced to the master in the 
King's Bench, or clerk of the pleas in Tlie Exchequer before judgment 
Hence it is necessary, and usual in the King's Bench, when the defendant 
is ill custody of the sheriff, &c. to make ifirec copies of the declaration : 
one to be delivered to the defendant, or left for him with the gaoler or 
tiiritkey, who should be asked if the defendant be a prisoner at the plain- 
tiff’s suit ; another, to be annexed to the original affidavit of such de- 

» Stnt. 4 & 5 & M. c. 21. § 2. I Bos. 

& Pul. 

* H. E. 6 W. & 3. § 7 , K. B. 

C. P. & Exciicq. 

® 1 Str. 474. 1 Bos. & Pul. 535. and see 
1 Chit Rep. 886. 720. 

** 1 Taunt 493. and see 6 Durnf. & East, 

S5. 

•Barnes, 872. Pr. Reg. 329. Cas. Pr. 

C. P. 1 14. S. cl 1 Bos. & Pul. 589. 

^ 1 Durnf. & East, 192. but see Utrncs, 


392, 

8 11.11. 26 Geo. III. K. B. 

»> R. E. 5 W. & M. reg, 3. § 2. K. B. 
and sec Api>end. Chap. XV. § 6. 

‘ R. E. 5 W. & M. reg. 3. § 2. (o). 

K.B. 

R.-JE. & M. reg.3. § 2. K. B. 
and sec AppewL Chap. XV, § 6. 

1 R. £. 5 W. & M. reg. 8. § 2. in Scac, 
Man. £x. Append. 207. 
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and filed with the clerk af.tlie rules^ and a th&li to be annexed 
to aji ofl^ce copy of such affidavit : On this last copy^ a rule is given with 
the dcrk of the rules, for the defendant to appear and pl|&d ; and in de- 
fault thereof, judgnioiit may be signed ». In the Common ^loafe^he af- 
fidavit of the delivery of a cojiy of the shoUaDe made 

and filed with one of the scc(fii3arios, within twenty days after the end of 
the nei^t term after that in which the writ or process is returnable, Easter 
term excepted, and within ten days after Easter term *» : therefore, if a 
declaration against a prisoner be deli^rcd on the last day df the term in 
which thb writ ia;ireti|hial)le, the affidavit of the delivery need not be filed 
till twcntij days aft«*r the expiration of the following term And in that 
court, the production of a^copy of the affidavit to the pro^onotary being 
dispensed with it is oidy necessary to have two copies of tlie declaration ; 
one to be delivered to the dt^fendant, or left for him with the gaoler or 
turnkey, and the other to be annexed to an affidavit of such delivery ; upon 
wliicli latter copy, the secondary will give a rule for the defendant to ap- 
pear and plead. 

The mode of charging a defendant in actual fiustody of the sherilf, &c. 
for a bailable cause of action, is by making an afiidavit thereof, and suing 
o\it jmH'ess ; which should be duly marked or indorsed for bail, and left 
at the sheriff’s ofiiee. But if the cause of action be not bailable, the same 
plaintiff or a third person may proceed against the defendant, as if he were 
at large, by serving him with a eojiy of ])roc«ss‘* ; and if he do not appear, 
by filing a declaration in the office, and giving him notice thereof. But 
neither the idnintiff nor a tliird person can charge a prisoner with a de- 
claration, or execution in a civil action, when he is in custody of the she- 
riff, or in any other custody, on a criminal account, without leave of the 
court K, or a judge : and a prisoner in custody on an attachment for a con- 
tempt, is holdcn to be a j)risoner in custody on a criminal account, within 
the meaning of this rule ^ ; though if he accept a declaration, and suffer 
judgment to go against him withont complaining, he has waived the ad- 
vantage which he might have taken of the irregularity, and shall be bound 
by it A person in custody however, under an attachment, for non-pay- 
ment of costs, may be charged with an execution in a different action, as 
a matter of course ^ : And one who is attainted of felony, or even treason, 
may be charged with a civil action, by leave of the court or a judge ; so as 
it be not to defeat the effect of the king’s pardon, by disabling him from going 
abroad \ But the court of Common Pleas will not grant a habeas oor^ 

* Same rule, § 2. (6). K. B. 364. R. T. 2 Geo. I. (a). 

*> 11. E. 6 W. & M. reg^ 3. § 6. C. P. Cas. Pr. C. P. 27. Pr. Keg. 326. 

^ 3 Moore, 23G. ‘ Cas. Pr. C. P. 31. and see 1 Duruf. & 

Imp. C. P. 7 Ed. 666. 672. East, 691. 1 Chit. Rep. 386. 

« 1 Durnf. & East, see^Barnes, ^ 4 Durnf. 3|£asU 316. 

392. : f . " * tSalk. 600. 7 B^od. 1,63. 2 Ld. Raym. 

f Pr. Reg: 825. 848. S. C. Id. 1672. ^ Str. 873. S. C. Cas. 

“ T. Raym. 68. 1 SicL 90, S. C. I Lev. temp, Hardw. 190. 1 Blac. Rep. 30. 1 Wilsa 
124. 1 Sid. 164. S. C. 1 Lev. J46. 1 Salk. 817^05t. 61. S. C. 2 New Rep. C. P. 246. 


3«5 


In C. P. ' 


Mode of charg- 
ing defendant in 
custody of she- 
riff,' &c. by same 
)>]ainlifl,' for a 
diOerent cause of 
action, or by 
third person. 

Prisoner in cus- 
tody on crimi- 
nal account not 
chargeable in 
civil action, 
without leave. 


When charge- 
able in civil ac- 
tion, and when 
not. 



«4t 


Time for declar- 
ing on recaption, 
on escape war- 
lant. 


Times for ap- 
pearing, and 
pleading. 


OF iTO.gt i qB EBM NW. 

faitf tQ bring iip4 ^prisoner in euitody a oc4piiial aeooanty in order to 
have him diaigod with a declaration V»r execution^ in a civil ac^n«*« 
When a defendant^ being a priaMMfc in custody of the marshal, upon 
mesne ptgeess, shall be taken and detained in custody of anp sheriff by 
virtue of a judge's warrant for an escape^ the plaintiff shall doHare against 
him in custody of such s^eriff^ before the end of the second termufter Cbch 
taking and detaining ; otherwise a supersedeag may be^'ipade fm sndbdo* 
fendant ^ : And^ in die Common Pleas, when the defendant had bien pre- 
viously rendered to the Fleet pri8on,Hhet!ourt held, that the time of his 
recaption, or coming again into prison, should be lod|ced|^pon asr the time 
of the render 

The times iox^ppearing and pleading, wlienvthe defendant is in cus- 
tody of the sheriff, &c. are regulated as follows : That upon every arrest 
** by mesne process out of either court, returnable the first day of 
Easter or Michaelmas term, if a copy of the declaration be delivered 
against the defendant, before one month from the day of £aster,tor the 
morrow of All So^s," (that is, before the third return of Easter term, 
or of Michaelmas term, as it then stood S) and affidavit thereof made 
and filed, and the defendant do not appear before the end of ten days 
after those terms respectively, judgment may be entered against him, if 
rules have been given : but if he appear within that time, he shall im- 
<< pari uC^l the next term ; unless the action be in London or Middlesex, 
and the defendant be in prison within forty miles of London or WesU 
** minster ; in which case, though he appear before the expiration of that 
time, he shall plead two days before the essoin day of the next term : 
and in default thereof, rules having been given, judgment may be en- 
tered against him aa aforesaid And where the essoin day of the 
term fell on a Monday, and on the Saturday preceding, defendant not 
having pleaded, the plaintiff signed judgment as for want of a plea, 
the court of King’s Bench refused to set aside the judgment for irregu- 
larity «. ' 

" If a copy of the declaration be delivered against such defendant, 
" on or after one month from the day of Easter in Easter term, or the 
morrow of All Souls in Michaelmas tenn, or in Hilary or Trinity term, 
and thereupon the plaintiff give rules to appear and answer, then if 
" the defendant appear two days before the essoin day*of the next term, he 
shall imparl until the next term ; but if he do not appear within that 
** time, judgment may be given against him 

h 

* 8 New Rep. C. P. 845. and see 1 Manb. * This term having been since shortened, 

166. . 8 Moore, 859. 1 Brod. & Bing. 83. by the statute 81 Geo. II. e. 48. 

S.C. Ante, »»7. . /E. R 5 W. & M. wg.8. § 3. K B. 

» 8 Moore, 81. I ^ng.||i]. S. C C. F. dsExcheg, 

* R. T. 6 Amu and see 6 Mod, 81. ' * 8 SowL ds^RyL 588. 

*»*• • oitE. syr. & M. >«.s;§ 4. K.a 

* ' Barnes, SeSi and see 4 Moor^ 880. 8 C. P. & E«ekeq. ' 

Brod. & Bing. 35. S. C 
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Aad ^ if ft wfit be tftunmUe iti mg tann> •ftdli^bflpir »f the de« 
daration have been delivered before the ^aoia day of 4he nesct term, 
the plaintiff in such next term nflifgive rules to app^ and answer: 

** *hnd if the defendant do not appear and plead upon the expin^|j^ of the 
rules, judgment shall be given against him V* 

Arheff the defendant is in ieustody of the sheriff, &c. the demand of a Bemand of plea, 
pin Is utineccssBvl^^. And when a plea is hied by £he defendant, at an Notice of filing 
earlier time than by the rules of the court he is compettable to plead, he 
must, 'in order to prevent surprise, ^e notice of his plea ^7 but n» such 
notice is'requirc^ wfeere the plea is filed in regular time^; and, in the Flee^ before de- 
Common Pleas, where a declaration was delivered to a prisoner in gaol, R 

indorsed with a notice to plead in eight days, a plea pleaded before the de« 
claration was filed is good In other respects, the proceedings sub- Subsequent pn^ 
sequent to the declaration, against a defendant in custody of jdie shelriff, 

&c. are similar to the proceedings against him when in custody of the 
marshal or warden ; which will be treated of in a subsequent part of this 
chapter. 

I— II 

It will next be proper to consider the writ of habeas corpus, aiid the* Habeat corpus* . 
manner of removing prisoners under it, into the custody of the marshal 
of the King*s Bench, or warden of the Fleet prison ; after which, the 
remaining subjects of this chapter will be treated of in t&rir proper 
order. 

The writ of habeas corpus lies in civil or criminal cases. In criminal In cnminal 
cases, this writ, and the proceedings thereon, principally depend on the 
statute 31 Car. 11. c. 2. the provisions of which arc extended by the sta- 
tute 56 Geo. III. c. 100. for more effectually scBuring the liberty of the 
subject.’* But this writ, whether at common law or under the 31 Car. II. 
c. 2. docs not issue as a matter of course, upon application in the first in- 
stance, but must be grounded upon affidavit> on which the court are to ex- 
ercise their discretion, whether the writ shall or shall not issue ^ A pri- 
soner in execution, in the King’s Bench, may be charged there criminally, 
by a justice of peace’s 'warrant ^ ; but no such justice can take a prisoner 
of this court out of the custody of the court, and send him to the county 
gaolf^. The court, however, will grant a habeas corpus, to the warden qf 
the Fleet, to take the body of a debtor confined there, before a magistrate, 
to be examined from time to time, respecting a charge of felony, or misde- 
meanour K And where a prisoner is brought up under a habea^i corpus, 
issued at common law, he may controvert the truth of the return, 
by virtue of the statute 56 Geo. III. c. 100. ^ 4^ In civil cases, In civil casei. 

R. E. 6 W. & M. frg. 3. § 6. IC. B. * 4 Taunt 645. 

C. P. & Excheq. ^ ' 8 Chit Rep. 807. 

^ 1 Durnf. & East, 591. 6 Dumf. & East, *'8 Sir. 888. 

024. but see 8 Bos. & Put 367. ^ 5 Bam. & Aid. 730. 

* 4 Durnf. & East, 664. 8 Dumf. & East, * 4 ft Cies. 136. fiDovL&Ryt 

596. HQSfS, C. 

J 5 Durnf. ft East, 473. * 
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OF THE FE9QBE01NG9 

t]m wit of hatiitf corpus k used t6 remove the defendant from one 
custody to another,, as from the custody of the ^heriffj or other o%cr 
Vy whom he ww arrested^ into the /custody Of the marshal or warden;" 
or from ^e custody, of the marshal into that of the w|itrden> or 0ice 
versa ; or from the pifron of an infemr court. If the deien^t be a 
prisoner in the King*s ^ench or Fleet prison^ proce|i o|4to*aiinc 
court, he may be brought upliy rule; but if he be in custody; under the 
process of another court, thfre must be a habeas corpus ^ ^ 

The writ of habeas corpus, in civU cases, is a judicial writ, supposed to 
issue out of the King’s Bench ^ or prothonotaries’ oficef commanding theli 
sheriff^ or other officer to whom it is directed, to have the body of the de- 
fendant, together with the day and cause of taking and detaining him, be- 
fore the court or a judge, on a day certain m term time, or immediate, to 
answer or, satisftj the plaintiff, or generally, to do and receive what the 
eourt or judge shall consider of him. Hence it is called, according to the 
subject matter, a writ of habeas corpus ad respondendum, ad satisfacien-- 
dum, or ad faciendum et recipiendum ^ ; though the latter is more com- 
monly called a habeas corpus cum causa : and it is grantable of common 
right, at all times, whether in term or vacation, without any motion in 
court 

The writ of habeas corpus cum causd ^ lies for the defendant to remove 
himself. Of «for the plaintiff to remove him, from the custody of the sheriff 
or other officer by whom he was arrested, into the custody of the marshal 
of the King’s Bencli, or warden of the Fleet prison. At common law, 
when a defendant was arrested, and detained or charged in custody of the 
sheriff or other officer, for wont of bail, upon mesne process, if the plaintiff 
did nut, within two ter^ts, cause him to be brought up, by writ of habeas 
corpus cum causd, and committed, so that he might declare against him in 
custody of the marshal or warden, the defendant was entitled to his dis- 
charge, on common bail or appearance This mode of ])rocceding was 
altered by the statute 4 & 5 W. & M. c. 21. § 3. which enables the plain- 
tiff to declare against the defendant, in custody of the sheriff, or other 
officer who arrested him He is still at liberty, however, to remove the 
defendant, by writ of habeas corpus cum causd, from the custody of the 
sheriff or other officer, into the custody of the marshal or warden, at any 
time before or after judgment \ This writ also lies for the bail of the de- 
fendant to bring him up, and surrender him in their discharge, to the cus- 
tody of the marshal of the King's Bench, or warden of the Fleet prison ; 
and may be granted, in the King's Bench, whether the defendant be in 
custody in a civil suit, or on a criminal account * : and under it, wc have 


* Barnes^ 805. and see the case of the 
King V. Umfrmik, T* 31 Oeo. III. C. P. 
Imp. CP. '/Ed. 668. 

8 Bur. 777. 

« (if. Bne. 110. 118. Thes. JOrev. 131. 

* 1 l^ev. 1. 8 Mod. 306. 

* Append. Chap. XV. § 8, 9. 


f R.M. 1654. § 11. R. E. 5 W. & M. 
reg. 3. § 1. (a). K. B. 1 Wdfl. 120. 8 Bur. 
1061. 1 Durn£ & East, 198. 
s Ante, S48. 

» 1 Salk. 364. 8 Str. 1268. Say. Evp. 
154. 3 Bur. Ib76. 

i 7 Duriif. East, 886. 16 East, 7b. 



AGAIHBT miSOHBES, &C. 

seen*, tiw court will dth^ commit the defendant to /iH^ciuftedy of dm 
miAshfll or warden^ or remand hiAi«^ his former miatody. 

The ^vrit of habeas corpks cvm Miui ahoold^lS directed to the ahcriff^ 
or other officer in whose custody tlm defendant b detained ; an(| there is 
an old Me of b6th courts ^ directing it to be mdBe returnable in courts 
at ft tb^cOrtaift in t4nn^ unless directed to the sjj^eriffs of London or Mid- 
dldfexl! or uftless if be to deliver over the defendant in discharge of his 
bail. But this rule having fallen into disuslfe, Ale writ is now made return* 
able^ before the chief justice at his chambers^ immediaU : and under it the 
defendant should^ ffi'ought in custody^ according to the wrhj in due and 
convenient time without being permitted to wander abroad^ under pre- 
tence of such writ^ : And though the mit be returnable before the chief 
justice^ yet any of the other judges^ in his absence, may commit the defend- 
ant to the prison of the court ^ A tipstaff is entitled to take a fee of six 
shillings, and no more, for conducting a prisoner frofh the judge's cham- 
bers to the King's Bench': And the usual allowance to the sheriff, for 
bringing up a defendant on a habeas corpus from the county gaol, is one 
shilling per mile ; and if the defendant will not pay the sheriff his 
charges, the court will remand him K 

When the defendant, being charged with process issuing out of the court 
of King's Bench, is removed brfore declaration, from the custody of the 
sheriff or marshal to the Fleet prison, the plaintiff cannot proodid further 
in that court ; but must either declare against him in the Common Pleas, 
or remove him into the custody of tlie marshal, by writ of habeas corpus 
ad rcApondendtnn *, in order to charge him with a declaration K So where 
the defendant, being charged with process issuing out of the court of Com- 
mon Pleas, is removed brfore declaration, from the. custody of the sheriff 
or warden to the King's Bench pristei, the plaintiff cannot proceed further 
ill the latter court ; but iniibt cither declare against liim in the King's 
Bench, or remove him into the custody of the warden, by writ of habeas 
corpus ad respondendum. This writ also lies for a third person tc remove 
a defendant from the Fleet, or prison of an inferior court, in order to 
charge him with a declaration in the King's Bench *. But then, there 
must be something to charge him with, either in the body of the habeas 
corpus or return, or ready in court upon bringing him up : And under 
this writ, a defendant may be committed to the custody of the marshal, on 
a special original The writ of habeas corpus ad respondendum should be 
directed to the warden of the Fleet, or keeper of an inferior prison, return- 
able at a day certain in court ; and will be as good cause of detainer, as a 

286. 110. 

b R. M. 1654. $ 7. K. B. § 10. aP. * Append. Chap. XV. § 16, 

8 Bur. 1876, 6. ^5 Durnf. A^East, 36. Bamca, 364, 5. 

^ R. M. 1654. § 7. K. B, and sec R. M. « 402. 

28 Cur, IL K. B. R. M. 1654. § 10. C. P. 1 8Bac.Abr.2. 2Iil P. R. 4. Sty.P..R. 

« Barnes^ 20. 880. I Mod. 285. 2 Mod. 198. S. C. 1 

* 5 Bam. A Aid. 266. Salk. 851. 2 Str. 986. 2 Bur. 1040. 

* Barnes, 877. «» 2 Lil. P. R. 866. 

^ 1 Str. 808. 2 Str. 1262. Cas. Pr. C. P. ^3 Barn. A AM. 601. 
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Am not Ik Af' the 

plaiiitiff in an inferior ooiirt> to reoflitFthe of tibe defendant intd^rire 

King's Bench/fto answer to a new aotb&i Aerii*for the same debt ^ And 
8 prison^ under ^riminal process in the house of correction, Ac. 6an« 
not be brought 0^ bjr hfbeat corpus ad respondendum, fer lilWpiirpose 
of being charged with a de&ration on a bailable mA Te4»bniiDitted 
to his fender custody^ ho chlurged^ 

When the defendant is tfendved after dedlaratiop^ frdm the custody of 
the sheriff or marshal, to the Fleet prison, the plaintiff should proceed to 
judgmeniragainst hnh! in the King’s Bench, and thetirtomovehim into the 
custody of the marshal, by writ of habeas corpus ad saiirfaciendum, in 
ovder tojharge him in execution^. And so, vice vers^ if a prisoner in 
the Flfeef, charged with a declaration in the Common Pleas, remove him* 
self by habeas eSrpus^ko the custody of the marshal, the plaintiff must 
proceed to judgment in the Common Pleas, and then carry him back by 
habeas corpus ad satirfaciendum, to charge him in execution This writ 
is aho used as the ordinary mode of charging the defendant in execution, 
in the Common Pleas, when a prisoner in the Fleet : and it should be di- 
rected and returnable in the same manner as the writ of habeas corpus ad 
respondendum ; and the number of the Judgmen^ roll indorsed thereon, 
by the attorney who sues it out But where the defendant, a prisoner, 
after the issuing of a writ of habeas corpus for bringing him up to be 
charged in execution, sues out and obtains the allowance of a writ of error, 
he cannot be diarged in execution, but must be remanded to his former 
eustodj^i. 

Under one qv other of these writs, a defendant may be removed from any 
ctvtl custody, into that of the marshal or warden. If he be already in cus- 
tody of the sheriff, under process of the same court, he has only to sue out 
a writ of habeas corpus cum causd, and deliver it to the sheriff ; under 
which he will be removed, as a matter of course, on paying the usual fees: 
And he may be removed, in like manner, from the prison of an inferior 
cxnirt. But if he be in custody of the sheriff, under the process of another 
superior court, a bailable writ must be taken out against him, in the court 
to the prison of which it is intended to remove ihim, and lodged in the 
sheriff's office, as a foundation for his commitment on the habeas corpus. 
*Whe& he is in cn8tody«t)f the marshal or w^en, under process of both 
courts, he may be removed, as a matter of course, on suing out a writ of 
habeas corpus cumcausds but where he is detained upon prooesaof another 
court only, the practice is, to sue out a bailable writ against him, and put 


* R. M. 1654. § 7. K. B. § 10. C. P. 

^ Cowp. lie. sod lee Gas. Fr. C. P. 5. 
Vu Reg. 214. 

‘ 9 East, 164. 4 DowL & RyL 271. 
«18id.l0a R.T.2Geo.L(4}.K.B. 
2 8|r. lisa. Bsmetb S86. and aee Append. 
Chap. XV. $15,' Ac. 

• R. T. 2 1. (6). K. B. 

1654.$?. aT.2GeQ.I.(4}. 


K. B. B. M. 1604. § l6. C. F. " 

* 1 Ban. ft ‘Aiid see 6 Moores 

260. 8 Bred, ft Bing. 98. & C wliere the 
court of Common Pleas, under particular cir- 
cumitances^ dischaq^ the rule ior an at- 
tadiment agahait ffis warde0» fer disobeying 
a writ of habsas earpuh on lUs paying all 
cost!.* 



Ill; bail atM>v9> Aeieoii^ ili||bd thB^ dMin:«f Ai|ribi|^ kintetaididrfto 

beanamoT/adlti luid than to bring (eatMtflinosder 

«to>^8urreiider him in disohaige lof Us^bail ; or he mj^ba wmoved^ in term 
time^ by writ of habeas corpus ad w/xw3^nmj^Tclaim in gonrt.on a 
day oertali rikpon which he must be chi^iged ^ oiarAi|rith a declaration^ 
an alidttrit be^ fint made of a bailable oadle oftetion. ^ 

If a prisoner be removed^ from the custodj^f the waidenHrf^e Fleet to 
the King’s Benrii priaon> by writ of haheai dkpus, hemust remain in such 
prison, and shall ndt be set at liberty, until he has paid the prison fees due 
to the u'arden of riitS Fleets On a remoral by vfit of habeae corpus ad 
respoHdendum\to the King’s Bench or Fle^t prison, the prisoner cannot be 
removed elseerh^^ till he has answered to the cause dependftig against 
him in the King's Bench or Common Pleaa^^; And it is a gen^ltl rule, 
applicable to all writs of habeas corpus retumabfe in the King’s Bench, 
that every prisoner, who, by virtue thereof, shall be committed to the 
custody of the marshal, shall remaid these for two days next after such 
commitment, notwithstanding any other writ of habeas corpus^ to the 
said marshal delivered and allowed V' 

In an action for an escape out of execution, the declaration alleged that 
the prisoner was, by habeas corpus, brought before a judge of the King's 
Bench, and by him committed to the custody of the marshal, ** as byj^he 
** said writ of habeas corpus, and the said commitment thereon, now re« 
** maining in the said court, more fully appears ; " and the court of Com- 
mon Fleas held, 1st, that evidence of a commitment by a judge of the 
King’s Bench, not filed of record, would not support the action ; and 2dly, 
that the above allegation, even if unnecessary, must be proved as laid 
But in a subsequent case*’, which was an action against the tnarshal^ for 
an escape on mesne process, it being alleged in the declaration, that the 
prisoner was arrested on mesne process, and btought before a judge at 
chambers, by virtue of a writ of habeas corpus, and was by him thereiQNHi 
committed to the custody of the marshal, as by the record thereqfi turn 
remaining in the court of Kifig*s Bench, appears. Sec. it was determined by 
the court of King's Bench, that such allegation is either impertinent and 
surplusage, for, properly speaking, such documents are not records, nor 
capable of becoming so ; or considering them as quasi of record, the alle- 
gation is sufficiently proved, by the production of them from the office of 
the derk of the papers of the King’s Bench prison, with whom they are 
properly deposited. And that court will not compel the marriial to affile 
of record a writ of habeas corpus cum causd^ by virtue of which a person 
is committed to his custody in execution In the Common Pleas,, the dis- 
tinction seems to be| between commitments by a single judge, on mesne 
process, and commitments by the court, in execution ; the one is said to 

* B. H. 14 Car. L K. Band seeS Moore^ * S Bos* & P«L456« 5 EspuRepe. S. C. 

167. 1 Bing. 066. • 6 But, 440. and fee 8 Buiw/t Ci«8«0. 

^1 SallsSSip. 4DowL&RyL624.S.C. 

«R.H.6 W.&M.K.B. 'OMaule&SdLOOO. 
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be ^naofdttb^ atia^r nett ftr tbe eouA^asiody set bf 1*0^ 

and aetordingly^ where the in an action against the warden foriA 
alli!g^Y4%^ .broa|ht to the bar «f«diia mat by 

the defendant, viijtuetef a writ o£, habeas ewifus, and was Ae same 

oourt rcxsommitted t6 pri^jlh in (^j^ution, as by the commiteicnt more 
fully ond’Ot JgLTge appArs ; ^ the plaintiff, on special demyrrer, essi^ing 
for cause at allis^^ avmed in tie bill that theicommitment was of^ 
roford, hod leatre to amendj^ol^ payment jftie ^irison books j|f 

the King’s Bench and Fleet prisons, though admissibre evidence to prove 
the period of th^l^nfliitihettt and discharge Of a prisoner, are not admis*- 
tdbfe to throve th^ cause of bis commitment 


Bill, and deck- W}ien a defendant is committed to the custody of the marshal or has 
prisoners!**"*^ ^ 6*orpiv®> A habeas ct^pus^, the plainltilf, or any 

"otlier person, may exhibit a bill, •and declare against him in the King’s 
Bench, ns a prisoner of the court, in Whatever action, and charge liim with 
, whatever injury he tliinks proper «. 

In actual, or When the defendant is in aciufil custody of the marshal, he has the pri- 
tod^ofmarshal. court, and cannot be compelled to answer elsewhere; so that 

if he were not to answer here, none could have remedy against him \ And 
even where he is not in actual custody, yet still, whto^e appears and puts 
in bail, lie is supposed to be in custody of the mar^^ and may be pro* 
G&ded against ^accordingly. But an appearance alone, without Ijnii, is not 
sufficient * ; it being clearly settled,^ that when the defendant is not in 
actual custody, no action can be legally commencodL against him as a pri- 
soner, until he has filed bail K It is the entry of bail in such case, which 
gives this court jurisdiction' : and tlicrefore, wliere no hail is entered for 
the defendant or when* Imil is entered for liim by a wrong name ", or 
there are several defendants, and no bail is entered for one of them ", the 
proccc^ngs arc void, oiid coratn non jndicv , ' But it is^'said, that by tlie 
practice of the King’s Bench, though the defendant’s bail be not taken and 
entered till the last day of term, and the bill be put in before, any time 
that term, it is well enough ; yat from the time of the bail, tlic defendant 
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Tha KU against a prisoner^ la the Klt)||p’sJBencK/i(f ai^MolplSInt ijrrwri- 
tiag^auppostMi to be exhibited to the oourty b^ i^lylfledC ]^heivneeessary> 
with the cinrk of the declarations in the JCing*i(Beii2h'p%cc ; and^ except 
where the action is brought for a trespass c^millted in MiddHesetp \ or 
'Other county where the court sits, oa^thc defendant%a ^sonef^in custody 
of the ^eriff, &c. sl^ld aliege the defenddit %o be in custody of the mar- 
ali^. When the defendont is in actual custody, the bill should be file^, 
before a copy of it is delivered to the defendant, oAeAr tor him with the 
gaoler or turnkey ^ : the delivery of a declaxatbn againife a prj^oner^Hhou^ 
in due time, beitt^a nullity, if there be no bill filed against him,^and he is 
entitled to his discharge But when a prisoner is in custody updh pro- 
cess by original, it is sufficient to deliver a declarAtfotAhoreon, without 
filing a bill i^inst him ^ And a declaration against a defendant at large 
upon bail is good, although a bill has not been jiled ; because, if the brings 
ing of a writ of error, or any other reason, make the filing of a bill nebes- 
sary, it may be filed at any time 

When the defendant is in the actual or supposed custody of the marslml, 
upon a bill of Middlesex or latitat, Sic. the bill exhibited against him in 
the King's Bench, as a prisoner of the court, is considered as the coi^- 
mencement of the 8uit,«nd the bill of Middlesex or latitat. Sic. merely ^s 
process to bring him into court Such process therefore, we have seen \ 
might formerly have been sued out, though the defendant could not have ^ 
been arrested upon it, before the cause of action ; and the plaintiff is stilf 
allowed to give in evidence a< cause of action arising after it is sued out, 
and before the exhibiting of the bill. 
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A prisoner, in actual custody of the marshal or warden, may be proceeded 
against by the saine plaintiff a| whose suit he was arrested, or charged in 
custody by a third person : and the same plaintiff tnay pri^ei against 
him, either for the cause of action expressed in the process, or for a differ^ 
ent cause of action. 

In the King’s Bench, when a defendant Is committed to the custody of 
the marshal, on a bill of Middlesex or latitat, &c. or on an attachment of 
** privilege \ the plaintiff must in due time file a bill^ against him, as a pri- 
soner of the court, with the derk of the declaration^ in the King’s Bench 
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dRte f *^0 ddive^ of It Mifigll 

Blanch But when defendant ’Mldcutu AiddNurge di his M4 

after a dedfaration fails been^dled eriiidit!Qiddl|^,\nd nMaoe aedred ii|Kiiilii]ii> 
and mle to plead giveni it Is not neeesSaty toYdditner another 4eol»nttion 
for l;he defendant in custody ^ If a prisoner be turned or^ from pne ooa* 
tody to another^ it is considered as a coniitwimee of the same imprison^ 
xnenf iWcfbre, where a defendajst, faaj|ing been taken or charged in" 
ciiatody of tht^sfaeriff or otfier* officer by mesne prDcedi> is afterwards re- 
moved by habeas corpus, and committed to the eustdoy of the marshal^ the 
proceedings agaihst him are to be reckoned from the time of his having 
been so takensor cMrged in custody In general^ however^ it is a rule^ 
that wh'ch the defendant is committed to the custody of fhe marshal, upon 
a cepi corpus^, j)T habeas corpus^, dtc. before declaration, the ^aintiff 
should declare against him^ in the King's Bench^ before the end of the 
ternf next after such commitment ; or> in case of a surrender to the mar- 
shal in discharge of bail^ before the end of the term next after such surren- 
der^ and due notice thereof^. But the term of the commitment or sur- 
render is to be accounted one> although the defendant was not committed 
or surrendered till the last day of vacation s. The defondant was fbnnerly 
brought into court by rule, in order to be charged with a declaration ; 
there being no occasion for a habeas corpus, when it was in the same 
court ^ : but this practice is now disused. And there is no occasion for an 
affidavit of the delivery of the declaration^ where the defendant is in cue* 
tody of the marshal K 

In the Common Pleas, if the defendant be committed to prison by pro- 
cess out of this court, or habeas corpus, the piisoner entering hisappearaaoe 
with the prothonotary, in case of a plaint or attachment of privilege, or 
with the filacer on other process, and giving rules to declare, the plaintiff 
*not declaring before the end of the next term after the commitment, the 
defendant, in reference thereunto, is entitled to be discharged of his impi- 
sonment by supersedeas, in the end of the next term ; with liberty for the 
plaintiff to declare upon that appearance, the next term after that at the 
furthest K And ** if any defendant shall render him or herself, or be ren- 
dered to the Fleet prison, in discharge of kis or her baih, at the suit of any 
plaintiff, where no further proceedings bydeclaration have been had agauist 
such defendant so rendered, before such render, unless the plaintiff shall 
declare against such defendant within two teems after such render, such 
defendant inay*be discharged out of cu8kody*by supersedeas, to be allowed 
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MfiiM od thft opt be abmn t%ihe ispfi^ 

tary>.by the pbiptiffi or hi^ ptternqrf upon ^pe to mp»sr ^ them givea 
by the defenteit’a ettoiwuy onpgeaib end(|Q(j^^l^gde of tuph aotke given V’ 
' It was lonnerljF neoeeiwp): in this oeiirt> as well as m the Exchequer, to 
bqng up the defendant by habeas carpae^^to the bar oftthe oourti in.^oider 
to charge him with a declaration at the suit of the plaintiff ^ ^ But now, 
by the statute 8 & 0 W« IIL e. 27>>§ 13. for the more easy and,quilk ob- 
taining of judgment against prisoners in the Fleet, it shall and may 
lawful for any person or persons, having cause of action against any pri- 
soner or prisoners committcid to the said prison ol^the Fleet, after filing 
or entering a declaration in such action with the proper qlfficer, to de- 
liver a copy of such declaration to the defendant or defendants in any 
personal action, or to the turnkey or porter of the said prison ^ : and 
** after rule given thereupon to plead, to be out in eight days at most after 
delivery of such copy of declaration, and affidavit made of such delivery**, 
** before the Lord Chief Justice or one other of the justices of the Common 
Pleas, or before the Lord Chief Baron or some other of the borons of the 
cmf of the Exchequer at Westminster, to sign judgment in such action 
** against such defendant or defendants, as if he or they had been actually 
** chaiged at the bar of the Common Pleas or Exclicquer, with such ao 
** tion.*' The practice, as regulated by this statute, is to moke two copies 
of the declaration, and take the some to the prothonotarics’ office, wliprc 
the clerk, on being paid for entering the declaration, will mark both copies; 
one of which should then be delivered to the turnkey at the Fleet prison ; 
and if he acknowledge the defendant to be his prisoner at the plaintiff's 
suit, an affidavit is made of the delivery, and sworn before a judge, the 
other copy of the declaration being annexed thereto ; after whicli the affida- 
vit is taken to the secondaries’ office, and the secondary will give a rule 
thereon, for the defendant to appear and plead : and if he do not plead 
within the time limited by the rule, the plaintiff Aay sign judgment, and 
give notice of inquiry, if necessary, to the prisoner or turnkey, and proceed 
as in other cases The declaration, however, must be entered with the 
prothonotaries, before it is delivered to the defendant ^ ; And where the 
defendant has put in special b^il by attorney, and afterwards renders in 
discharge of his bail, the declaration it seems should be delivered to him- 
self personally, or the turnkey of the prison, and not to his attorney So 
where the defendant, whilst at large, was served with a copy of process, 
with notice to appear, but beforr^i declaration became* a prisoner in the 
Fleet, and the plaintiff, by virtue of an affidavit of service, entered an ap- 
pearance for the defendant, left a declaration in the office, ax^ gave him 
notice thereof ; the court set aside the declaration a^d subsequent proceed- 
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iiigi, onihe ground that as W tWb a it 

tlon. It ouglit to have been daHvered fb the * » 

In the Exchequer it is a i^le^ that prisnnetr is 

or shall lie taken detained orcha^dm 

suing oat of that courts and the plaintiff snidl'not cibse a declaration to^be 
delivered to such prisoner^ or to the gaoler Or Wmkey of the gaol <nr pri- 
son wherO he is detained or charged iit custody, before thb end of the next 
term after the return of the process, and cause an affidavit to be made and 
filed in the office of pleas, of the delivery of such declaration, and of the 
time when and person to whom the same T^as delivered, "by the first day 
of the next titm after the delivery of such declaration, the prisoner shall 
be discharged out of custody, by writ of supersedeas, to be granted by the 
court or one of the barons, upon entering an appearance, unless, upon 
notice given to the plaintiff's attorney or clerk in court, good cause shall 
be shewn to the contrary : And in case of a commitment or surrender to 
the Fleet prison in discharge of bail, before a declaration delivered, unless 
the plaintiff shall cause a copy of a declaration to be delivered as afore- 
said, before tlic end of the term next after such commitment or surrender 
shall be made, and due notice of such surrender given, the prisoner 
shall be discharged out of custody, by \vrit of supersedeas, to be granted 
as aforesaid, upon entering an appearance, unless, upon notice given to 
the plaintiff's attorney or clerk in court, good cause shall be shewn to the 
contrary,” 

When the defendant, being charged with process issuing out of the 
King's Bench, is removed before declaration, from the custody of the she- 
riff or marshal to the Fleet prison, the plaintiff, we have seen ®, cannot 
proceed further in the King’s Bench, without removing him to the prison 
of that court, by habeas corpus ad respondendum ; but he may declare 
against him in the Common Pleas, in the same manner as if he had been 
arrested by process out^Df that court, and proceed to final judgment : and 
for default of declaring, kc. in due time, that is the proper court to beup- 
plicd to, for discharging the defendant out of custody In that case ktow- 
ever, there having been already an affidavit of the debt, when the ^akitiff 
took out the process upon which the defendant was arrested, it is not ne- 
cessary to make any further affidavit, in otder to charge him in custody * ; 
and it seems that the defendant, after such n^oval, may put in and jus- 
tify hail in eithet jcourt But where a defendant is removed to the Fleet 
prison afier dechration, the action must proceed in that court wherein the 
plaintiff declares ; and the defendant is to be superseded by that court, 
for want of subsequent prosecution, though detained in the prison of the 
other court s. 
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• /'ApnMPairoaiwoaiiMnlttad fo tike cnsMf 9f |]w iwsbal 4Br*^rarden, is 
liaUe to be ohai|^ with ^ plaintiff ^ a 

different caiMO'of actiq|^'l|r a Mrd to long as be remains in ac* 

toal cii 8 t 9 dy. Foe t|y4i||^4|; a ndej that a prisoaer once supe)rsedeable> 
V jfi always soS yet this hoMl^ly with regard to the same pl^tifi> at 
whose suit he wts in custb^y« for the original cause of action^^ ; and even 
with regard to him» it must understood with this q\udl^0St^> tlMt the 
prisoner is only supersedeable^ so long as he remains id the tame custj^y^ 
and under the same process ; for the moment the nature of the custody is 
changed^ the fule ceases : Therefore^ if a prisoner upon mesne process be 
supersedeablofor any irregularity^ as for want of the demai^d of a plca^ he 
cannot take advantage of it^ after he is charged in execution ; supposing 
he had any opportunity of applying on that ground^ hrforehe was charged 
in execution So^ where a prisoner is supersedcablc^ for want of filing a 
bill against him in due time> he waives the irregularity, by afterwards 
pleading And it has been holden^ that a creditor may lawfully enter a 
detainer against his debtor, who is in fact resident within the walls of the 
King's Bench ®, or Fleet prison though he be not there by compnlsicm. 
But a fugitive, surrendering himself to the warden, in order to take the 
benefit of an insolvent act, was not considered as a prisoner, nor liable to be 
charged as such with a declaration s. ^ 

In the King’s Bench, the mode of charging a prisoner with an action, 
in custody of the marshal, in term time, is by filing a bill against him, as 
being in such custody, and delivering a declaration, which is a mere copy 
of the bill, to the turnkey. In vacation, there was formerly no way to 
charge him, but by making an entry in the marshal's book in tlic King’s 
Bench office, that he should remain in custody, at the suit of the intended 
plaintiff, which was deemed sufficient to charge him, provided he were 
then in actual custody ; for if he were at liberty, he might have been ar- 
rested K But in a modern case ^ where this matter was fully discussed, 
the court of King’s Bench were of opinion, that the right method of 
<^rging the defendant with a new suit in vacation, is to file a bill, as of 
the preceding term ; and then deliver to, or leave for the defendant in 
custotly, a copy of the declaration, as of the preceding term, and to make an 
affidavit thereof^. And wh^n the defendant is charged in vacation, upon 
a cause of action arising after the last term, there should be a special 7ne- 
morandum, similar to flat against an attorney under the like circum- 
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itano^S lilting the day of the bill intone oMoe o 

tbie declarations. For preventing, however, the detamer of prisoners dargCd 
with declarations in custody of the marshal, where the\»Ase of* action 
against them docs not amount to a bailable sum, it fs a rule^ in the 
King’s Bench and Exchequer, that ^^no declaration shall be sufficient 
cause fit detaining such prisoner in custody, unless an affidavit, that the 
plaintiff *8 V cause ef action against him does amount to ten pounds or 
upwards, (since increased to twenty pounds or upwards, by the statute 7 & 
8 Geo. IV. c. 71* § 1*) shall be first made and filed with the clerk of the 
rules in the former court, or in the office of pipas in the latter, and the sum 
specified in such affidavit indorsed }>y him on such declaration, before the 
same is left with the turnkey." 

In the Common Pleas, there seems to have been formerly a difficulty in 
proceeding against prisoners in the Fleet prison, at the suit of a third per- 
son : to obviate which, a rule was made, that if a capias were returned 
in court non est inventus, against a prisoner in the Fleet, he should be com- 
pellable to appear upon a habeas corpus ad rcsjwndendusn, as well at the 
suit of a stranger, ns at his suit whereupon he was imprisoned, and to an- 
swer to a declaration according to the rules of the court, or that judgment 
might be entered against him ^ : ’’ and at length, by the statute 13 Car, 
II. stat. 2. c. 2. j 5. it wiis enacted, that every person or persons, having 
cause of personal action against any prisoner in the Fleet, may sue forth 
an original writ upon his or their cause of action ; and that a writ of 
** habeas corpus be granted to every such person or persons, to be directed 
to the warden of the same prison, to have the body of such prisoner be- 
fore the justices of the Common Pleas, at some certain day in any term, 

, ** to answer the said plaintiff or plaintiffs, upon his or their said cause of 
** action ) and that if the said plaintiff or plaintiffs, at the said day, put 
into the said court his or their declaration, according to the said original 
writ, against the said prisoner being present at the bar, the said prisoner 
** Aioll be bound to appear in person, or to put in an attorney to appear 
** for him in the said action ; and unless the said defendant plead upon a 
fule given, to be out in eight days at the least after such appearance, 
** judgment by nihil dicit may be entered against such defendant, as ap- 
pearing in person, which shall be good and effectual in law ; and such 
** charge in court by declarations, signified by rule unto the said warden, 
shall be a gfod cause of detention of such prisoner in his custody, from 
which he shall not be discharged, without a lawful supersedeas or rule 
of court : and if the said warden shall do otherwise, he shall be respon- 
** sible to the court, and tq the pnrty grieved for by action upon 

** the case, to be brought against him for discharging such prisoner.’* A 
rule of court was made, soon after the passing of this statute limiting 
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to jJbe ba^ pf the court hr that the mode of charging them with a 

^e^ration, a{ the suit of a third person^ is now similar to that used b/the 
Mme plidntiff^ at whose suit they were originally arrested : And they may^ 
it seems^ be charged with a declaration in vacation, as weU'as iit term 
time \ But a rule was made in this court ^ as well as in the ^King's 
Bench, in consequence of the statute 5 Geo. II. c. 27* that no copy df a 
declaration, delivered at the Fleet prison, against any prisoner there, shall 
be a sufficient charge to hold such prisoner to bail, or to detain such pri- 
soner in custody for want of bail, unless an affidavit that the plaintiff's 
cause of action amounts to ten pounds or upwards, (since increased to 
twenty pounds, by the statute 7 dc 8 Geo. IV. c. 71* § !•) be first made 
and filed in the proper prothonotary’s office, and an indorsement made by 
the said prothonotary, or his deputy, upon such copy of a declaration, sig- 
nifying the sum of money specified in such affidavit ; for which sum so in- 
dorsed, bail shall be required, and for no more." On this rule, it is neces- 
sary that the original declaration, indorsed by the prothonotary, should be 
delivered, and not a copy of such' declaration and indorsement ^ : but the 
rule is confined to cases where the prisoner is charged with a new action ; 
and does not apply, where he is proceeded against by the same plaintiff, 
for the cause of action expressed in the process ^ : And the court will not 
discharge a defendant out of custody, on the grcnind of the affidavit of the 
delivery of the declaration not having been filed within twenty days after 
the delivery, if it be by way of detainer ®. 

When a bill is filed against a prisoner in custody of the marshal, if a 
copy of it be delivered for him to the turnkey, four days exclusive before 
the end of the term, a rule to plead given, and a plea demanded, the de- 
fendant must plead as of that term ; but if the bill be not filed, and copy 
delivered, four days exclusive before the end of the term, the defendant 
may imparl until the next term ; and in'Vefault of pleading in due time, 
judgment may be signed In the Common Picas, the defendant must 
plead within the time limited by the rule given by the secondary ; and a 
demand of plea is necessofy, when the defendant is ia. custody of the 
marshal of the King's Bench ^ison > ; which demand may, it seems, be 
made at the time of deliveimg the declaration ^ ^ but when the defendant 
is in custody of the warden of, the Fleet, a demand' df plea is in- ge- 
neral unnecessary < ; though if a prisoner, in the Gobmon Pleas, bd'pre- 
veiitcd from justifying bail, by the plmntiff desiring fnrthto tiinc to 
inquire into their sufficiency, he is, from the timfe of his notte of jUstifica- 

« MiOsk 65, 6. ‘ Ri E.»6 W. Se M. reg, 8. {«). K. B. 
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Timei for pro. After the delivery of the declaration against a prisoner hrmutody of the 
o^naf judg"*** sheriff, Ac. or against a prisoner in Otistody of the fharshal^ the plaintiff, 
ment, and exc- in the King's Bench, should proceed to trial, or final jn^ment, irithin 
' ikree terms next after such declaration deb'vered,' if by the course of the 
court he can so proceed ; of which three tem^s, the term wherein the de^ 
claration was delivered is one ^ ; and should cause the defendant to be 
charged in execution, within tti*o terms next after such trial or judgment ; 
of which two terms, the term wherein the trial was had, or judgment ob- 
tained, is also one^ ; in case no writ of error be depending, nor injunction 
obtained fur stay of proceedings : And if any writ of error be depending, 
or injunction obtained, then within two terms next after the judgment is 
afhnncd, the writ of error nonprossed or discontinued, or the injunction 
dissolved ; including the term of the affirmance, non pros, discontinuance, 
or dissolving the injunction K 

On render, in In case of a surrender to the marshal in discharge of bail, after declara- 
dUchargQ of bail, plaintiff, in the King's Bench, should proceed to trial, or final 

judgment, within three terms next after such surrender, and due notice 
thereof if by the course of the court he can so proceed ; of which three 
terms, the term of the surrender is one ** ; or, in case of a surrender in 
discharge of bail, after trial had or final judgment obtained, he should 
cause the defendant to be charged in execution, within two terms next 
after such surrender, and due notice thereof ; of which two terms, the term 
of the surrender is also one ^ ; in case no writ of error be depending, iior 
injunction obtained for stay of proceedings : And if any writ of error be 
depending, or injunction obtained, then within two terms next after the 
judgment is affirmed &c. This rule docs not attach in a case where 
there are two defendants, one of whom suffers judgment by default, and 
the other pleads to issue ; the trial of such i&suc being had witliin the third 
term, though the costs ure not taxed, nor final judgment in fiict signed, 
till after that term, but then entered, according to the course of the 
court, as of tliat term The final judgment mentioned in the above rule, 
means final judgment without a trial, as upon an interlocutory judgment, 
demurrer, or mt iiel record : Therefore, if there be a trial against a pri- 
soner, he is superscdeable, unless charged in execution within two terms 
afterwards ^ But Avhcu a defendant surrenders in discharge of bail, in 
the same vacation as the trial was had and verdict obtained against him, 
the preceding term is not r^koned as one of the two ; but the plaintiff is 
allowed the two following tmrms to charge him in execution ^ . After de- 
claration, plea, and isstle, which ^vas joined in Trinity term, the defendant 
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surrendered in discharge of his bail ; in Hilary, term, the plailMI^ entered 
up final jndgment ; and the court beU, that he might charge the defisnd- 
ant in execution in SaHer term, though the latter might have been pre- 
viously supersedeable*. And where the plaintiff obtained final judgment 
in Hilary torm, against‘a defendant who surrendered in discharge of his 
bail, on the day preceding the essoin day of Easter term, but notice of the 
surrender was not given until two days afterwards ; it M^holdeii, that the 
two terms allowed for charging the defendant in execution, were to be cal- 
culated from the time of giving notice of the surrender ; and of course, 
that the plaintiff might charge him in execution in Trinity term K A 
person, when at large, was sued by A., and was afterwards in custody at 
the suit of B; the court held, that he need not be charged in execution at 
the suit of A», within two terms after judgment, but might be so charged 
at any time ; for though in custody at the suit of another person, he was 
not in custody at the suit of A ^ 

In the Common Pleas, in like manner, if any plaintiff shall declare Times for pro- 
against any defendant, in custody of the warden of the Fleet })rison, or 
of any sheriff or other officer, by virtue of any process of this court, and tioii, in C. P. 
shall not further proceed to judgment, within three terms after such de- 
claration delivered, inclusive of the term in which it is delivered, the de- 
fendant having appeared ; or if any plaintiff, having obtained judgment 
in this court, in any action against any defendant being a prisoner as afore- 
said, shall not charge such defendant, so remaining a prisoner, in execution 
upon the judgment so obtained, within two terms next after such judg- 
ment so had and obtained, including the term in which the said judgment 
shall be signed, then such defendant, so remaining in prison, may be dis- 
charged out of custody where he shall be so detained, by supersedeas ^ to 
be allowed by one of the justices of this court, if cause shall not be shewn 
by the plaintiff or his attorney, why such plaintiff had not proceeded be- 
fore that time to judgment and execution as aforesaid, upon notice to 
either of them given by the defendant’s at^rney or agent, and oath mode 
of such notice given.” 

And ^^if any defendant shall render him or herself, or be rendered to On render, in 
the Fleet prison, in discharge of his or her bail, at the suit of any plaintiff, ^*i *'**^®® 
where any declaration hath been delivered against such person so rendering 
lum or herself, or being rend^ed, or judgment has been had against him 
or her before such render, unless the plaintiff shall proceed to judgment 
upon such declaration delivered, within three terms after such render, the 
defendant having appeared, and charged such defendant in execution 
within two terms after such judgment obtained, such defendant may be 
discharged out of custody, by supersedeas to be allowed by one of the jus- 
tices of this court, if cause shall not be shmvn to the contrary as afore- 
said, by the plaintiff or his attorney, upon notice Wither of them given 

* S Dowl. & RyL fil. * Per Cur. 22 Geo. III. K. B. 

^ 3 Barm & Cres. 786. * Append. Chap. XV. § 49, 50. 53, 4. ' 
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Times for pro- 
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ment and execu- 
tion, in Exche- 
quer. 
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bf Um dt£Hiduit’«-«ttonie]r w egeiit> u^aoillpitjlBhdth.il^ 
gireii* ** ." 

Upon these rules^ it is necessar]^ tbtA the plaintiff^ i^'the Conuiuui 
PleaB> should proceed to final judgihcifMb^ ixdthia three terms after 

declaration! unless he can shew that it was out uf hi$ power to proceed so 
fast ^ ; and, if final judgment be signed in the vacation of the third term, 
it will not be sufficient to prevent a supersedeas There is a distinction 
however between these rules! and those of the King's Bench! as to the 
time allowed for proceeding against prisoners : In the latter court! it is 
required that the plaintifiF shall proceed to trial or final judgment! within 
three terms inclusive after declaration! and shall cause the defendant to be 
charged in execution^ within two terms inclusive after such trial or judg« 
ment f of which the term in or after which the trial was had, is reckoned 
as one ^ : but! in the Common Pleas! no notice is taken of the trial ; the 
rule * being! that the plaintifiF shall proceed to judgment within three 
terms inclusive after declaration! and charge the defendant in execution! 
within two terms inclusive after judgment against him. And where the 
plaintifif had omitted to charge the defendant in execution within two 
terms! the court held, that the defendant was supcrsedcablc! although in 
the mean time he had removed himself to the King’s Bench prison! by 
habeas corpus, in another action^. 

In the Exchequer it is a rule that in all cases! after a declaration 
delivered at the Fled, or any other gaol or prison! unless the plaintiff shall 
proceed to judgment thereupon! within three terms next after such de- 
claration delivered! if by the course of the court he could so proceed! (of 
which three terms the term wherein the declaration was delivered shall 
be taken to be one) ; or! in case of a surrender in discharge of bail after 
declaration delivered! unless the plaintiff shall proceed to final judgment 
thereupon! within three terms next after such surrender and due notice 
thereof! if by the course of the court he could so proceed, (of which three 
terms the term wherein the surrender was made shall be taken to be one), 
the prisoner shall be discharged out of custody, by writ of supersedeas, 
upon entering an appearance ; unless, upon notice given to the plaintiff's 
attorney or clerk in court, good cause shall be shewn to the contrary : 
And in all cases, after final judgment obtained against any prisoner in 
the Fleet, or any other gaol or prison, unless the plaintiff shall cause such 
prisoner to be charged in execution upon the said judgment, within itoo 
terms next after such final judgment obtained, (of whicli two terms the 
term wherein final judgment vras obtained shall be taken to be one), in 
case no writ of error shall be depending on such judgment ; but if any 
writ of error shall be depending thereupon, then within in>o torms next 

* It £. 8 Goo. 1. C. Pv Imp C. P. • R. B.8 Geo. I. C. P. 

6 Ed. 644^ 5. c 7 Moore^ 15t 3 Brod. & Bing. 801. 

>» Barnes, 383. S. C. 

^ /d. 379. * It T, 86 & 87 Geo. U. $ U. in Scac. 

** i East, 349. Man. £x. Append. 815, 16. 
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discontinued, including the term of the affirmance, non-pros or diseon^ 

; or^ iit case of a sui^nder in discharge of baili after final judg- 
ment obtained, unlem th^ plaintiff fihall proceed to cause the defendant to 
be charged in execution upon the said judgment, ivithin iwo terms next 
after such surrender, and due notice thereof, (of which two terms the 
term wherein the surrender was made shall be taken to be one), in case no 
writ of error shall be depending on such judgment ; but if any^wrk of 
error shall be depending thereupon, then within iwo terms next after the 
judgment shall be affirmed, or the writ of error non-prossed or disooiw 
tinned, including the term of the affirmance, non-pros or discontinuance ; 
the prisoner shall be discharged out of custody by supersedeas, unless, 
upon notice given to the plaintiff's attorney or clerk in court, good^ cause 
shall be shewn, in either of the said cases, to the contrary.” 

The mode of proceeding to trial and final judgment against a prisoner, 
in all the courts, is pretty much the same as in common cases. The plea 
is usually pleaded in person ; but it may be pleaded by attorney, as is 
commonly done, where the defendant surrenders after appearance in dis* 
charge of his bail : Tlie issue in that case is delivered to the attorney, but 
otherwise to the defendant or turnkey • : and formerly, where a prisoner 
appeared by attorney, he was bound to pay for the issue, or judgment 
might be signed ; though it was otherwise, where he appeared in person^: 
and notice of trial to the gaoler or turnkey is deemed sufficient'. In the 
Common Pleas, ten days notice of trial was formerly required to be given 
to a defendant in the Fled prison ^ ; but now, the same notice of trial is 
usually given as in other cases. 

In order to charge a defendant in execution, in the King’s Bench, the 
proceedings must be entered on record, and the judgment roll docketed and 
filed': after which, if the defendant be a prisoner in the county gaol, a writ of 
capias ad salisfacicndum must be sued out, directed to the sheriff of the 
county in whose custody he is, if the venue be laid in that county ; or if 
not, a ca. sa. must be sued out into the county where the venue is laid, and a 
testatum ca. sa, directed to the sheriff of the county where he is a prisoner, 
and sent to the under-sheriff, with directions to charge him in custody ^ ; 
or if he be detained in the King's Bench prison, at the suit of the same plain- 
tiff, the plaintiff's attorney should obtain a side-bar rule from the derk of 
the rules, for the marshal to acknowledge him in his custody^ ; and the 
marshal, being served with a copy of the rule, will write his acknowledge 
ment at the bottom of it, which ought tube of the samoterm in which the 


• Imp. C. P. 7 Ed. 672. 

^ Cas. Pr. C. P. 86. 2 WUi. 11. But 
now, judgment can in no caae be signed, for 
non-payment of the issue money. R. H. 85 
Geo. III. K* 13. & C. P. 6 Dumf. & East, 
218. 2 71. Bla& ncf. ed. 661. 1 Bos. & Pul. 
292. (A). 


'lStr.246. 

R. H. 14 & 16 Car. II. reg. 3. C. P. 

* Imp. K. B. 10 Ed. 610. Lee’s Prac. 
Die. I Ed. 940. 2 Archb. K. B. 117. 

* Imp. K. B. 10 Ed. 619. 

> R. T. 2 Geo. I. § 2. (6). K. B Ai>. 
pend. Chap. XV. § 25. 
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CommitiUur 

piece. 
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• deSondaitt ii chafged in anecutioni and ler^i ^ >,A 

miUkur piece ^ should be then drawn tip on p8rcihmen|;» W the forni of a 
bail^pieice, a1nd filed with the clerk oHihe judgments, in order that h6 may 
enter the commitlitur on record^ ; usual, jbefore this is done, to 

'* ** entcr the committiintr in the marshfd’g %0o1c, kept at tho King’s Bench of- 
fice If the defendant be not detained in custody at the suit of the 
same plaintiff, the proper mode of proceeding is, to sue out a writ of hu- 
beas corpus ad satisfaciendum, and bring the defendant into court thereon, 
ill ovdeg to charge him in execution. 

It was formerly holden, that the committitur must be actually entered 
on reeord, before the end of the second term inclusive after trial or judg- 
ment, otherwise the defendant was supersedeable ; and there was no ex- 
tension of the time, to the continuance day after term ; nor was an entry 
in the marshal’s book in time sufficient But it was afterwards deter- 
mined, that if the plaintiff’s attorney signed judgment, and filed the com- 
mitiilur piece with the clerk of the judgments, within the second term 
after trial and verdict against a prisoner, that was a sufficient charging 
him in execution within two terms, pursuant to the rule of court ; though 
the final judgment and commitlitur were not entered of record, by the 
officer of the court, till the continuance day after the second term, pro- 
vided the entries were then complete And a rule of court is now made i, 
that the commitlitur on every judgment obtained against a prisoner in 
this court, shall be filed with the clerk of the dockets, on or before 
the last day of the term in which the prisoner is charged in execution : 
and the said clerk shall enter such commitlitur on the judgment roll, 
within four days next after the end of such term, exclusive of the last 
day of term •, unless the last of the four days be Sunday, and in that 
case within fm days next after the end of such term ; and in default 
thereof, Uio prisoner shall be entitled to be discharged.” In the con- 
struction of the above rule it has been holden, that where a prisoner is 
charged in execution, it is not sufficient for the plaintiff's attorney to file 

• a eommittitur piece in due time with the clerk of the dockets ; but ho 
must, also see that the latter enters the committitur on the judgment roll, 
within the time prescribed by the rule ; and if that be not done, the pri- 
soner is entitled to be discharged But this rule does not extend to the 
ease of a prisoner committed under a habeas corjms, in which no com- 
nUttitur piece was ever necessary ^ It is usual for the clerk of the judg- 
ments, at the end of every term, to send to the marshal a docket or list 
of the commiltiturs which have been entered in that term, stating therein 


* 1 Durnf. & East, 464. and sec 10 East, 
4a. accord, where the reason is given for this 
practice. 

** Append. Chap. XV. § *6. 

♦ /d. § *7. 

^ 2 Bur. 1049. and ^ 1 Salk. 272, S. 2 
Str. 1215. 1226. 2 Smith K. 245. 1 Chit. 
Rep. ^ntc, 259. 


* 2 Sir. 1215. 1226. S Bur. 1841. 
f 1 East, 405. 

^ R. £. 41 Geo. III. K. B. 1 F.ast, 410. 
^ 2 Bam. & Cres. 342. 3 Dovd. & Ryl. 
597. S. C. 

* Pitcher V. Faueet(,, T. 43 G«). III. K. 
B. and see 1 Chit. Rep. 365. 





the names cf ht i^hoeeiSttit the defisidHit la ehotged k\ 

execQtfoft ;< (torn which deckel'eijiisti an entrjr is Wuujle by the marshal. 
And Where the clerk of the ja<%ttihASi had made a mfstiiik^ in.omitting 
the name of one of several plSliiiHfS> in his docket transmitted to the 
inarshal, it was rectified by the cohrt, at the instance «f thederk •. When 
the defendant has been once committed, a second commitment for the 
same cause, before the first is discharged, or notice given that it is aban<* 
doned, is clearly informal ^ But where the defendant being acknowledged 
by the marshal to be in his custody, at the suit of A. it was movod^that 
he might be charged in execution also, on a judgment of outlawry in aii«< 
other action at the suit of B. the court ordered the same in the first in- 
stance In the Exchequer, where a prisoner was charged in execution 
in Trinity term, for a sum which was wrongly stated in the judgment roll 
and subsequent proceedings, tbe court, in the following term, ordered the 
judgment roll and commttitur to be altered, according to the facts appear- 
ing by the postea, and master's allocatur 

• If the defendant be removed, after declaration, to the Fleet, or found 
in the prison of an inferior court, the mode of charging him iu execution, 
in the King's Bench, is by writ of habeas corpus ad satisfaciendum, re* 
turnablc in that court, on a day certain in term ; and the number of the 
judgment roll must be indorsed on the habeas corpus Nor is the pri- 
soner bound to give notice of liis removal ; but the plaintiff must take 
notice of it at his peril ; Therefore, where a prisoner, who had been iur<* 
rendered in discharge of his bail, and afterwards removed to the Fleet, 
without giving any notice to the plaintiff, was charged in execution as a 
prisoner in the King’s Bench, the court granted a supersedeas ; for the 
plaintiff should have demanded to sec the prisoner, and if not produced, 
would have known where to find him, and bring him back by habeas cor» 
pus, to' charge him ; and it would be putting difficulties upon prisoners, 
to oblige them to give notice 

In order to charge the defendant in execution, in the Common Pleas, 
when he is a prisoner in the county gaol, it does not seem to be necessary 
that the proceedings should be first entered on record ; that court having 
refused to discharge a prisoner out of execution, where there was no judg* 
ment against him docketed, and entered upon the rolls of the court In 
other respects, the mode of charging a defendant in execution in the 
county gaol, is the same in the Common Pleas, as in the King's Bench K 
Where the defendant is a prisoner in the Fleet, the proceedings, being first 
entered on record, and the judgment roll docketed and filed, a habeas cor-^ 
pus ad satisfaciendum should be sued out, directed to the Warden, and re- 
turnable in court on a day certain K On this writ, the number roll of 


* Gage and another v. Parsons, M. 86 
Gea. III. K. B. 

1 Durnf. & East, 887. 

® Arm V. JUor^'T. 88 Geo. III. K. B. 
but see Imp. K. B. fO Ed. 6ig5. (a), where 
it is said, that a habeas corpus ad sati^acien- 
dum in this c^se would hare been proper. 


11 Price, 410. 

* 1 Sid. 100. K M. 1664. § 7. R. T. 8 
Geo. 1. (k)- K. B. 

'8 Sir. 1153. 

* 8 Bos. & Pul. 163. 

^ Imp. C. P. 678. and see Barnet, 388# 

1 R. M. 1654. § 10. C. P. 
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Hie indmiNA hp^ 

thr^t bemg rfgnedJby the fvethenoli^^ mi^As 

i^pdd be taken to the cle^ the«pe|peni«f ihe lUeH ^pxkfm, 
bdBnre the retum * ; upon wbidi^ the defendant befeig bfougbt inte eoortj 
with the jadginentiJ 9 oll> the court will ^xnainit him to the cuatody of the 
#nrdeni chaiged in execution at the pla^tiff ’s suit ; and the secondary 
marke the habeas carpus and commitment by the courts in the margin of 
the }i|dgment roll^ and afterwards enters the award of the writ and com* 
mittiiur thereon^.. If a defendant be brought into court upon a habeas 
carpus ad satisfaciendum, he is to be charged in execution upon that judg- 
ment only on which the habeas carpus issued; and therefore^ if there be 
several judgments on which he is to be charged, there must be a habeas 
carpus ad satisfaciendum in each caused. 

Consequences of When the defendant is charged, by any of these means, the execution 
eSjT^in'*^ is considered as executed : and therefore, where the plaintiff afterwards 
cation. died, it was holden that his executors were not bound to revive the judg- 

ment by scire facias; or to charge the defendant in execution de novo 
But where the plaintiff, having charged the defendant in execution, died, 
and the defendant’s wife took out administration to the plaintiff, the court 
ordered the defendant to be discharged out of custody ; and held that the 
plaintiff’s attorney had no lien on the judgment for his costs And the 
court of Common Pleas discharged a defendant out of custody in execu- 
tioiv after the plaintiff’s death, it appearing that the next of kin did not 
intend to take out administration, on service of the rule nisi on the next 
of kin But they would not discharge a defendant out of custody in 
execution, at the suit of a plaintiff, although the application was not 


If marriial or 
warden, &c. re- 
fuse to shew 
prisoner, it shall 
be deemed an 


Penalty on mar- 
shal or warden, 
&c. refusing to 
give a note in 
writing, whether 
a person be his 
prisoner or not 


made until eighteen months after the death of the latter ; it appearing 
tbttt he hod appointed executors who were still alive, and had not assented 
to the discharge \ 

By the statute 8 & 9 W. III. c. 27* § B. if the marshal or warden, 
or their respective deputies, or keeper of any other prison, shall, after 
one day’s notice in writing given for that purpose, refuse to shew any 
prisoner committed in execution, to the creditor at whose suit such pri- 
soner was committed or charged, or to his attorney, every such refusal 
shall be adjudged to be an escape in law.” And, by § 9. if any per- 
son or persons, desiring to charge any person with any action or exe- 
cution, shall desire to be informed by the said marshal or warden, or 
their respective deputies, or by the keeper of any other prison, whether 
such person be a prisoner in his custody or not, the said marshal or 
warden, &c. shall give a true note in writing thereof, to the person so 
requesting the same, or to his lawful attorney, upon demand at his 


•R.M. lC6i.§10.aP. 

0 Imp. C. P. 7 Ed. 608. 

«/rf.707. Append. Chap. XV. 5 08. 

^ Barnes, 223. 

•JOngy.MUkU, H. 22 Geo. III. K. B. 
Combmne v. — — — , T. 42 Geo. 111. K, B. 


M. 43 Geo. III. K. B. S. C. accord, but see 
Barnes, 258. 366. \ Boa. St Pul 176. 
f 8 Dural & East, 407. Jnte, 339, 40k 
• 2 Mew Rep. C. P. 240. 

^ 8 Moore, 145. and see id, 529. 1 Bing. 
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gndkiBWihrt w'^wi^deg, ftck'ii^g^a.'iKite in SftetaT mdi 
tueh penon b » aotual piboMr in hb^'or lJuir eaal0|^, iiot«ta*rifaic» 
'^vay^sncb iMte shall be aeiMpted and taken as soffidltt ffrideaoe' 

]^mon wfto ^ that tima * prisokiar in aotual euatodjr*" 

If the defendant be superseded or supersedeable, for Want of prooeei* Coniequenceiof 
ings brfore judgment/ the plaintiff may nevertheless take or chargh him in ^1^'oriujiep. 
ciecuticm^ at any time after judgment*: but he cannot do so^ if tltodo- <mUe. 
fendant be spperseded^ or supersedeable, for want of bcdng chargksd'^ in 
execution^; his only remedy in that case, for diarging the person of the 
defendant^ being by action of debt upon the judgment^ wherein the de» 
fendant cannot be holden to special bail ^ : And it is a rule in the Com- 
mon Pleas, that ** if prisoners discharged by supersedeas, for want of 
prosecution, be afterwards arrested or d,etained in custody, by action of 
debt upon the judgment obtained in the former cause, a common appear- 
ance shall be accepted The supersedeas however, in the first action, 
cannot be pleaded in bar of the second*: and, after judgment obtained>in 
the second action, the defendant is again liable to be taken in executiou^^. 

In the King’s Bench it is a rule s, that the marshal present to the List by marshal, 
judges, in their chamber at Westminster Hall, within the first yburdaysof 
every term, a list of all sucli prisoners as arc supersedeable ; shewing os to 
what actions, and on what account they are so, and as to what actions (if 
any,) they still remain not supersedeable.” And by another rule ^ . it is 
ordered, that ** if, by reason of any writ of error, special order of the 
court, agreement of parties, or other special matter, any prisoner, detained 
in the actual custody of the marshal, be not entitled to a supersedeas or 
discharge, to which such prisoners would, according to the general rules 
and practice of the court, be otherwise entitled, for want of dedarittg, 
proceeding to judgment, or charging in execution, within the times pre- 
scribed by such general rules and practice, then and in every such case, 
the plaintiff or plaintiffs, at whose suit such prisoner shall be so detained 
in custody, shall, with all convenient speed, give notice in writing of such 
writ of error, special order, agreement, or other special matter, to the mar- 
shal, upon pain of losing the right to detain such prisoner in custody, by 
reason of such special matter : and the marshal shall forthwith, after the 
receipt of such notice, cause the matter thereof to be entered in the books 
of the prison ; and shall also present to the judges of the court from time 
to time, a list of all the prisoners to whom such special i^atter shall re- 

* R. T. 2 Geo. I. § 1. (c). K. B. 1 Durnf. Caa. Pr. C. P. 34. Bame«, 876. 890. 1 
&£i8t,601. (a). 7 East, 382. Bafne8,976. Bos. & PuU 861. AtUe, 177. but see 1 
Cas. Pr. C. P. 186. S. C. Davies 8c Brovm, Dumf. 8c East, 592. 

in the Sxcheqiihr« hi. 27 Geo. IIL S. P. * 1 DurnC h Bast, 278. 

* B. T...S GS0.. I. § 1. (c). K. B. Barnes, ' Cowp. 72. 2 Blac. Rep, 982. 

376. Gas. PkK P. 186..S. €. . 7 East, • R. T. 56 Geo. ILL K. B. .5 Maule & 

380. ScL 522. 

'Cowpi72. *R..M.67Geo.m.K.B. 6Maule& 

* R. H. 8 Geo. II. reg, 2. C. P. and'see SeL 522. 
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late, ihewiilg such 8[>eeial matter, tq^her with the list «£ pisaners vau^ 
persedeable, os required by the first-meutioned rule/* And, by a pretkms 
nlle^ all prisoners who have been, or jhall be, in custody of the nuTr 
ehal, for the space of six months afitei^4hey« iwe supeisedeable, althciigh 
not superseded, shall be forthwith discharge A <nit of the King's Bench pri- 
son, as to all such actions in which they have been or shall be supersede- 
able.** There is also a similar rule in the Common Pleas ^ for discharging 
prisoners out of the Fleet prison. 

When defendant If the declaration be not delivered, and an affidavit thereof duly made 
diMhar^ for**^* wheu the defendant is in custody of the sheriff, &c. or if the 

plaintifi^B not plaintiff do not proceed to trial or final judgment, or cause the defendant 
to be charged in execution, in due time,vthe defendant, we have seen^ 
judgment. discharged out of custody, .by writ of supersedeas or otherwise, 

according to the course of the court, on filing bail by bill, or entering a 
common appearance by origitial, in the King's Bench ^ ; or, in the Com- 
mon Pleas, he may be discharged by writ of supersedeas, on entering an 
appearance with the proper officer unless, upon notice given to the 
plaintiff's attorney, good cause be sliewn to the contrary^. And the de- 
fendant may also be discharged out of custody, when bail above has been 
put in and justified for him, and allowed ; or when the action is abated, 
discontpued, or decided in his favour. But where B., being in custody 
at the suit of A., in a joint action against B. and C., justified bail in an 
actioji entitled by mistake A. against B. only, and a rule so entitled was 
served on the marshal of the King's Bench, who thereupon discharged B, 
out of custody, he not beipg charged in more than one action at the suit 
of A.; it was holdcn, that the marshal was liable in an action for an 
escape 

How discharged, To discharge a prisoner, for not declaring, or for not proceeding to final 
[ng,"or proc^- judgment or execution, in due time, his attorney or agent should ob- 
jng to final tain a cerlijicate «, or copy of the causes wherewith he stands charged, 
exeradon!^'^ from the gaoler or keeper of the prison in which he is confined^, if in 
custody of a sheriff, See. ; or, if in custody of the marshal or warden, 
from the clerk of the papers of the King’s Bench or Fleet prison ; and in 
the former case, an affidavit must be made, of the gaoler having signed the 
same * : upon which a summons ^ should be taken out, and served on the 
plaintiff's attorney or agent, to attend a judge, and shew cause why a 
writ of supersedeas should not issue to discharge the defendant, if in cus-. 

• R. T. 19 Geo. III. K. B. tificate firom the clerk of the declarations, in 

** R. H. 6 & 7 Geo. IV. C. P. 3 Bing. the King's Bench, that no bill or declara- 

44S. tion was filed in bis office against the de« 

• Ante, 343. S60. Ac. fendant. R. T. 8 Geo. I. § 1. (4). K. B. 1 

^R.H. 26 Geo. III. K.B, and see R.E. Str. 474. But this certificate is now dis. 

5 W.& M. reg. d.,§ 6. R. T. 2 Geo. I. K. B. pensed with, except in cases where a decla- 

Say. Rep. I U. ^ ration ha»been ddivernd, but no bill filed. 

« R. £. 6 W. A M. iwg.S. § 6. R.B. 8 T. 2 Geo. 1. § 1. (4). K. B. Ap. 

Geo. I. C. P. Ante, S43. 861." pend. Chap. XV. § 80. 

1 5 Kiel, 202. * Append. Chap. XV. § 31. 

• It wu focmtrly necessary to get a cer- ^ Id, $ 32. 



tndjr of • shriff^ &c. or wm‘ien of ^ Fleet ; or, if in custody of the owf- 
jAa/, whyhe should not be disOhsTged out of such custody*, on filing 
COBimon bail by hUl, or entei^ag^ common a{f|)earaBce hy original. 

At the time appointed by the athnmons, the plamtifF'rf attorney or iigent 
either attends and consent^ to an ordel^ shews cause against it, or does not 
attend. In the latter case, an affidavit l)eing made of the service and at- 
tendance \ the judge will make an order ^ for the defendant’s discharge on 
thiijirsi summons, if the application be for not declaring, in the ifing's 
Bench ; but in the Common Pleas, the order on the first summons, if not 
consented to, is only an order «wi, unless cause be shewn within sir days ** ; 
and in cither court, if it be for not proceeding to judgment or execution 
in due time, there must be f/A'r^ summonsi^s, before the judge will make 
an order for non-attendance ; and in a country cause, the order on an at- 
tendance is not absolute in the first instauce, but only an order ///.vi, unless 
cause be shewn within a limited iime, to give the agent an opportunity of 
writing to his client for instructions. 

When an order is made for the defendant’s discharge, common iSiil 
should be filed with the clerk of the common bails by A/V/®, or a common 
appearance entered with the filacer by original: and if the defendant be 
ill custody of the marshal, a certificate from the clerk of tlie bails or 
filacer, of the bail being filed, or an appearance entered, wdll be a s^fuflicient 
ground for discharging him, without a supersedeas^. But if the defend- 
ant be in custody of a shen ff, kc. or of the mmlen of the Flc(»t, a w#ft of 
supersedeas is necessary*? ; for issuing w'hieh, in the King’s Bench by hill, 
the liail-picce, signed by one of the judges, is a warrant to the officer, with 
whom it is to be left ; and he delivers it over to the clerk of the common 
bails to be filed By original, the writ of supersedeas is made out by 
the filacer ‘ ; and, in the Common Pleas, it is signed by the prothono- 
taries 

A fraud having been attempted to be practised, in (j|])taining the dis- 
charge of a prisoner from the custody of the warden, by altering the sum 
for which bail w'as allowed, in the order for the writ of supersedeas *, a 
general rule was made in the Common Pleas, that ‘M'n every rule, and 
also in every judge’s order, for the allowance of bail, which contains also 
an order for a supersedeas to discharge the defendant out of custody, there 
be inserted in the body of such rule or order, in words at length, the sum 
for which such bail ivas allowed ; and that the' same sum be also written 
in figures, in the margin thereof : And that there be inserted in the body 
of every such supersedeas, in words at length, the sum for which such bail 
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virds aHmv^d : and that the prothohoCftry brhis who aigiM the »»/N6r> 
Hedeas, shall indorse the same sum in figures on tte said writ; which in^ 
dorsement shall be attested by the initials of such pro^onotary or cledle 
And that the said sum so directed to be ilSserted in the body of such rule 
or ordcr^ and in the body of the saM writ^ and the said sum also directed 
to be written in figures in the margin of the rule or order, and to be in- 
dorsed on the writ' of supersede&ky shall in no case be written on an era- 
sure : and every such rule and order shall be retained and filed in the 
prothonotaries* oflice 

Having thus shewn in what manner the defendant is to be discharged^ 
it will be proper to consider what causes will be suiiicient to prevent his 
discharge, fur not declaring, proceeding Ho trial or final judgment, or 
charging him in execution. We have already seen \ that where a prisoner 
is supcrscdeablc, for want of filing a bill against him in due time, kc 
waives the irregularity by afterwards pleading. ^When there are two de- 
fendants, and one of them is arrested and detained in prison, but the other 
absconds, so that the plaintiff is obliged to proceed to outlawry against 
liim, this seems to be a good cause for not declaring against the defendant 
^9ho is id^risoii, until the other defendant be outlawed : But the plain- 
tiff in such case must move fur. time to declare against the defendant in 
custodjt'^. 

After declaration, if the t^entte be laid in a county where the assizes are 
holdcB but once a year, it may be impossible, by the course of the court, 
for the plaintiff to* try his cause in Ikree terms : this therefore, when it 
liappcns, is allowed to be’ a good cause for not proceeding to trial ^ So 
where the writ, in a country cau|e, was returnable iw . Michaelmas term, 
and the plaintiff declared in llilan/, tgid the defendant imparled till 
Easier term, by which means the plaintiff was disabled from proceeding 
to trial till the next summer assizes, a judge refused to grant a suptersc* 
deas And in like manner, where the court take time to give judgment 
oil demurrer, &c. they will not suffer the plaintiff to be prejudiced, but 
will allow this to be a good cause for not proceeding to final judgment s. 
Where a prisoner, wlio had been charged with a declaration us of Trinity 
term, absconded during the long vacation, and did not return into custody 
till Hilary temr following, the court of Common Pleas would not dis- 
charge him, though the plaintiff Imd not eigued judgment befioi^ the end. 
of Hilary term ^ » 

After trial or final judgment, a writ of error and injunction are, whilst 
they continue iu force, gcHnl causes for not cliarging the defendant in exe- 
cution ^ So, a writ of errof has been deemed a good cause for not 


• U. E. 57 Geo. III. C. l\ 1 Moore, 256. * Barnes, S83. 
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ehanging although thereto, do not juBtifj* ** 

And where tilie phintifis^ being aseignees of a bankrupt, w[ere^ prevented 
film charguig the^fendant in 6Kecution> by liis pleading a bad plea to a 
scire facias, the court of Commen Pleas would not grant a supersedeas 
And in that court, it seems that a priitoer in custody on mesne process 
may be charged in execution, after judgment against him, notwithstanding 
the allo\yance of a writ of error A regular treaty of accommodation, or . 
i^ccmeiit for a compromise, is, in any sti^ of the action, a good cause 
for not declaring, &c. ^ : But no treq^y or agreement is suflicient to p’Te- 
vent a supersedeas, unless it be in .writing, signed by the defendant or his 
attorney, or some person duly authoriiied .by the defendant ; and it be ex- 
pressed therein, that proce^ngs are( stayed at the defendant's request 

It is also a rule, in all the courts', for preventing unnecessary expense Notice of applU • 
to plaintiffs, in case of notice given by prisoners of their intention to apply 
for their discharge, undtSi^any act made for the relief of insolvent debtors, insolvent act, 
that after such notice given to any plaintiff, no prisoner shall be super- 
seded or discharged out of custody, at the suit of such plaintiff, by reason 
of such plaintiff 's forbearing to proceed against him, according to the rules 
and practice of the court, from the time of such notice given, uniil sontlS' 
rule or order shall be made in the cause in that behalf, by fjie court, or one 
of the judges thereof." And, by the statute 7 Geo. IV. c. 57 '^-iao pri- 
soner who shall have petitioned the court for relief under that act shall > 
after the filing of his or her petition, be discharged out of custody/ as 
** to any action, suit or process, for or concerning any debt, sum of money, 
damages, or claim, with respect to which an adjudication in the matter 
“ of sucli petition can under the provisions of that act be made, by or by 
virtue of any supersedeas, judgment of 7wn pros, or judgment as in the 
case of a nonsuit, for want of the plaintiff or plaintiffs in such action 
suit or process proceeding therein.” Where the defendant, after sur- 
rendering in discharge of his bail, in an action in the Common Pleas, was 
committed to criminal custody for a misdemeanor, and continued in such 
custody, the court would not discharge him from the action, because the 
plaintiff had omitted to charge him in execution within two terms after 
his surrender \ And where the defendant, after verdict, applied for his 
discharge under the insolvent debtors’ act, and was sentenced to eighteen 
months’ imprisonment, the court ojf Common Pleas held, that though no 


* 6 Maulc & Sel. 139. 

2 WUs. 378. 

* 1 Bos. & Pul. 292. and see Bames, 376. 
Sell qiutref and see 2 Wils. 380. 

4 Bur. 2063. 2 Blac. Rep. 918. 3 Wils. 
455. S. C. 1 East, 78. m notis, 

* R. H. 26 Geo. Uh K. B. R. II. 35 
Geo. IIL C. P. R. T^26 & 27 Geo. H. § 
1 L w Scac» Man. 'Ex. Append. 216. 

f R. E. 3 Geo. IV. K. B. 5 Barn. & Aid. 


799. 2 Chit. Rep. 377. J Dowl. & Ryl. 
472. R. M. 8 Geo. IV. C. P. 7 Moore, 
459. UBing. 120. R. M. 8 Geo. IV. in 
Scac- 11 Price, 422,3. 

■ § 15. and sec stat.B Geo. IV. c. 123. 

5 11 . 

1 Bing, 221. 8 Moore, 81. S. C. 
and see 4 Powl. & Ryl. 216. 347. ante, 
214. 


J| 3 2 




Privonerf in e\- 
eiMUion, treaU 
lucnt of. 


Feci payable by. 


Subsistence of, 
and aUosvunccs 
to. 


oF fna RatiEF'bp'pinioaaRs/'&c. 

I* 

f|UAlfii^j[>i^occe 31 iigb lidtl Ikm the tAetfbhTikf Hie phihitiff did not en- 
title tlie defendant be dischifg^d at his bait •. ' 


^ t ^ 

By tlie common law^ a prisoner in execution was to be kept in salvd et 
aretd custodid, till he satisfied the plaintiff. But^ in order to prevent any 
nimecossary hardship or oppression^ rules of court were made^ in the be- 
ginning of the reign of king Grorge^the second^ for the better government 
uf.thc Kin^s Bench and Fleet prisoiih^ and the preservation of good or- 
der ther^ ; which have been since extended and explained by subsequent 
rules ^ : and tables oifeat were settle^ and established^ to be taken by the 
marshal or warden^ for any prisoner’s commitment^ or coming into gaol, 
or chamber rent there, or discharge thence, in any civil action*^. By 
the statute 5.^ Geo. III. c. 50. all fees and gratuities paid or payable by 
any prisoner, on the entrance, commitment or discharge to or from prison, 
shall absolutely cease, and the same are thereby abolished and determined ; 
with an exception of the King’s Bench prison. Fleet, IVIarshalsca, and 
.«j|^^dacc courts®: And, by the statute 50 Geo. III. c. 116. § 3. " the said 
recited act, and the provisions therein contained, shall extend to all pri- 
soncrsiNiis well civil as criminal, whether confined for debt or crime, in 
any of the prisons in England, except as to the said pns^s in the said 
act excepted.” There is also a clause in the I-#ords* act ^ for the further 
protection of prisoners ^igainst the oppression of inferior officers, and the 
exaction of gaolers to whose custody they may be committed. 

For the subisktence of prisoners confined in county gaols, and in the 
King’s Bench, Fleet, and Marshalsca prisons, certain allowances are made 
out of the county rates, by the statutes 14 Eliz. c. 5. § «37. 43 Eliz. c. 2. 
§ 14, 15, and 53 Geo. III. c. 113. By the 52 Geo. III. c. 160. justices 
of tlie peace are enabled to order parochial relief to prisoners confined 
under mesne process for debt, in such giiols as are not county gaols. By 
the 53 Geo. III. c. 21. the commissioners of the customs and excise are 
authorized to make allowance, for the necessary subsistence of poor per- 
sons confined under Exchequer process, &c. And, by the last general in- 
solvent act *, the court for the relief of insolvent debtors may order and 
** direct the assignees to pay to any prisoner who shall have petitioned 

the court for relief under that act, out of his or her estate and effects, 
** such allowance fdr his or her support and maintenance, during such 

prisoner’s imprisonment, and previous to the adjudication in the matter 
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And in all cases where such prisoner shaU* upon mioh adjudication^ he 
liable to ^urth<^ imprisonment^ at the suit of his or h^ creditor or cre« 
ditorsj it shall be lawful at any lime £ir the said court/ on the applica- 
** tion of such prisoner^ to order the Creditor or creditors^ at whose suit 
he or she shall be so imprisoned^ IjO ps(y to such prison^ such sum or ^ 
sums of money^ not exceeding the rate of four shillings by the utiek in 
the wholc^ at such times> and in suCh manner^ and in such proportionsi 
as the said court shall direct ; and that on failure of payment t]idteof> 
as directed by the said courts the said court shall order su^h prisoner to 
^^'be forthwith discharged from custody^ at the suit of the creditor or ere- 
ditors so failing to pay the samor." 

The rigour of imprisonment is also considerably abated^ by a prisoner’s When entitled to 
being allowed, on giving security to the marshal or warden, thehenefit of 
the rules of thc^Kiiig’s Bench or Fleet prison, or of living within certain 
limits ^ out of its walls. This benefit is extended to prisoners in execu- 
tion, as well as to those who arc confined on mesne process ; and it may 
be had by one in custody on nn excommunicalo capiendo ^ : but it is never 
granted, except under very special circumstances to a prisoner in exedli- 
tion on a criminal account ^ : and, generally speaking, prisoners in cus- 
tody for a contempt arc not entitled to the rules of the Killg^s Bench 
prison But where the inarsliul, in consequence of a surgeon’s certifi- 
cate that a prisoner in his custody for a contempt, in not paying money 
pursuant to the master’s allocatur, was dangerously ill, and would die if 
closely confined, allowed the prisoner the rules until he got better, and 
afterwards confined him again within the walls ; the court refused to pro- 
ceed against the marshal, by ordering him to pay the money for the non- 
payment of which the prisoner was in contempt, and dismissed the uppli- 
cation with costs R. For preventing prisoners from breaking the rules, it 
is ordered, that wheiiscjevcr it shall be made appear to tlic court, that 
any person, having the benefit of the rules of the prison of the King’s 
Bench, shall, during such time as he has had the benefit of such rules, 
have escaped and gone at large out of and beyond the limits of the said 

* 7 Geo. IV. c. 57. § 56. and see staU 1 disobeying the orders of, any ecclesiastical 

Geo. IV. c. 119. § 19. court, or for a contempt committed in the 

^ For the limits of the rides of the King's fhec of such court. Sec also 5 Barn. & Aid. 
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K. B. 6 Durnf. & East, 805. li. T. 36 Geo, has no jurisdiction over trusts : and there- 
in. K. B. 6 Durnf. & East, 778. And for fore where a party, sued as a trustee, was ar- 
tlie limits of the rules of the Fleet prison, rested on a writ de anUuntace cojnendo, the 
see 9 Moore, 283. 8 Bing. 163. court of King's Bench discharged him out of 

* 1 Str. 413. And for the nature of this custody. 1 Bam. & Cres. 655. 3 Dowl. & 
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nwnscuto cajiicndo, for non-appearance in, or & KyL 832. 
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lilies, every such person shall thenceforth los^ and be dejprilred of the be- 
nefit of such rules ; and be thereafter wholl]^ incapable of enjoying the 
same, under any grant thereof; and shall thenceforth be kept and confined 
a pnsoner, within the trails dTthe said prison, unless the court shall other- 
wise order*.” And, by a late rule*, no clerk, turnke]i| ofiiccr, or other 
person, employed by or under the marshal, shall receive or take, eitcept 
from the marshal, any fee, gratuity, of reward, for or in respect of mak- 
ing inquiry into the sufficiency of any person or persons proposed or in^ 
texffied to give security, upon the granting of the rules of the King's 
Bench prison, or othertvise in respect of ^iha granting of the said rules: 
and that the marshal do dismiss any person who shall offend therein/'^ 

A prisoner likewise, whether he be detained in custody on mesne pro- 
cess, or in execution, may, on petition to the court *, have day rules allow- 
ed him, hr the liberty of going out of the prison or its rules, for transacting 
his business in term time. The petition for this purpose must be signed 
by the prisoner, before he goes at large ^ : and when the day rule is made 
in the King's Bench, it covers, by relation back, the liberation of a pri- 
soner who had signed the petition, but had gone out of prison before the 
sitting of the court on the same day ; though the marshal was sued for the 
escape before the sitting of the court But every prisoner having a day 
rule, must return within the walls or rules of the prison, at or before nine 
o'clock in the evening of the day for ivhich such rule shall be granted 
It was formerly a rule, that no prisoner in the King's Bench prison, or 
within the rules thereof, should have, or be entitled to have, day rules, 
above three days in each term ; ” and another rule was made by whicfi 
it was ordered, that " notwithstanding the above rule, if any person in the 
King’s Bench prison should thereafter state, by affidavit, any special cause, 
to the satisfaction of this court, for having an additional day rule or day 
rules, beyond those allowed by the aforesaid rule, such additional rule or 
rules should bt granted accordingly, for any day or days ensuing such aj>- 
plication.” But, by a subsequent rule *', the two former ones were re- 
pealed : so that the practice is now the same, as it ^vas before tlie three 
last rules were made upon the subject *. 

Besides these indulgences, some permanent provisions were made for the 
relief of prisoners in execution, by the statute 32 Geo. II. c. 28. § 13. 
which (originating in the House of Lords,) is called the Lords* act. By 
this statute,' if any person shall be charged in execution, for any sum^f 

money not exceeding 100/." (since extended to 200/. by the 26 Geo. HI. 
c. 44. § 1. and to 300/. by the 33 Geo. III. c. 5. § 1. which i^hnade per- 
petual by the 39 Geo. III. c. 50.) and shall be minded to deliver up to 

* R. H. 57 Geo. III. K. B. * 9 East, 151. and see 8 Mod. 80. onle, 

* R. H. 2 & S Geo. IV. K. B. 5 Barn. 236. 

& Aid. 560. 2 Chit. Rep. 376, 7. 1 Dowl. ' R. £. 80 Geo. III. K. B. 3 Dumf. & 

& Ryl 471. East, 584. 

* For the form of the petHion for a day * R. M. 37 Geo. III. K. B. 7 Dumf. A 
rule, in K. B. see Append. Chap. XV. § 57. East^ 82. 

and for the day rule thereon, id. § 58. ^ R. H. 45 Geo. III. K. B. 6 East, 2. 

I Str. 503. > 2 Smith R. 310. and see td. 5. 27. 
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Iii 9 .<ai^dxtm 9 all his, estate oii4 .effects^ in 8fiti$6cti^<w.of lii$ debts, lie 
may, in .order to entitle bimself to, the benefit o£ the above acts, be&ire 
*^the end of the first term next aftet he id>^all be charged in, execution, 
exhibit a petition to any court of law, ii[|m whence the process issued, 
upon which he >vas taken and charged in execution ; or to the court 
into which he shall be removed by habeas corpus, or diarged in custody; 
certifying the cause of his imprisonment, and setting forth a just and 
true account of all the real and personal estate, which he, or any persons 
in truft for him, was or were entitled to, at tlie time of his so pctition- 
ing, and also at the time of his first imprisonment, and of all incum- 
branccs and charges (if any,) afifecting the same, ai^d likewise a just and 
** true account of all securities, deeds, evidences, writings, A'c. concerning 
** the same, and the names and places of abode of the witnesses, ; 

upon wliicli he shall be entitled to his discharge, on complying with the 
“ requisites of the act/*<^^iid, by the statute 49 Geo. III. c. G. all per- Extemled to per- 
sons who are or shall be in custody for contempt of any court of equity, fo”conianpu^^^ 
by not paying any sum or sums of money gar costs, ordered to be paid by equity, 

any cjjcrce or order oC any such court, shqll be entitled to the benefit of 
thel^d several acts of parliament, and shsill be subject to all the said 
‘‘ UTiiiA and conditions, as arc therein expressed and declared, witli respect 
“ to prisoners for debt only 

The humane provisions of the Lords* act were rendered as ))eneficial ns On aiU('liiiieiit, 
possible, by the liberality of the judges, who construed it to extend to pri- 
souers in custody upon an attachment, for the noii-perforiimiice of an 
award or non-payment of costs Ac. ; which construction has lieen re- 
cognized by the statute 113 Geo. 111. c. 5. J 4. whereby, after reciting that 
])ersons arc often committed on attachments, for not paying money 
awarded, under submissions to arbitration by or made rules of court, and 
likewise for not paying costs duly and regularly taxed and allowed, after 
proper demands made for that purpose, and also upon writs of exvommu^ Wriu of rirom- 
nicato capiendo, or other process^ for or grounded on the non-payment of 
costs or expenses, in causes or proceedings in ecclesiastical courts ; it is de- 
clared and enacted, that all such persons are and qliall be entitled to 
the benefit of this act, and subject to the same terms and conditions 
ns arc therein cx])ressed and declared, with respect to prisoners for 
debt only And a defendant in custody upon an attachment, who 
had been convicted on an indictment for an assault, and upon reference to 
the king s coroner and attorney, was awarded to pay so much for costs, and 
so much for compensation to the prosecutrix, was held to be entitled to be 
discharged as an insolvent debtor, under the Lords' act, without the aid pf 


* See also the statute 57 Geo. III. c. 1 17. 
§ 6 . by which persons imprisoned under any 
writ of cajnaSt on extents in aid, may apply 
to the eourt of Exchequer for their discharge. 
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of in/eriary^ well as superum cpnrt»^. And it is no objection to a pri« 
soner's boiiyg discharged under it> that his creditor is dead^; or that the 
defendant has agreed not to take the benefit of the act And where the 
defendant, in the Common Pleas, is barged in execution with the penalt)^ 
of a bond, it may l)e reduced to the principal andjinterest, in order to en- 
title him to such benefit ^ , But the defendant in a qui tarn action is n^ 
entitled to the benefit of the Lords* act ^ ; nor a defendant jg custody 
under a writ de excmmunicaio capiendo, % contumacy in not 
sum for alimony, ajad also for costs in the ecclesiastical court a 

prisoner who is taken in execution for more than 300/. and afterwai^Ye- 
duces his debt below that sum, is not entitled to be discharged under it, 
in. the next term after he has so reduced his debt, unless it be alio the 
next term after he was taken in execution \ . 

It was also provided, by the statute 32 Geo. 11. c. 23. § 24. that ** no 
** person who should have taken the benefit of any act for the relief of in- 
'' solvent debtors, should h|^e or receive any benefit or advant^ under 
** this act, or be deemed to be within the meaning thereof, so as to gain 
** any discharge, unless compelled by any creditor to discover and deliver 
up his or her estate or effects : ** which clause was held to apply only to 
persons having taken the benefit of general insolvent acts, an^ not to per- 
sons previously discharged under the Lords* act ^ And, by a subsequent 
act of parliament thil clause was altogether repealed. 

The act requires, that the petition should be exhibited before the end 
of thejirst term next after the prisoner is charged in execution K But if 
a defendant be taken in vacation, on a writ returnable the following term, 
the petition may be exhibited before the end of the next term after the re- 
turn of the writ ^ : And where a defendant taken on a capias ad satisfa^ 
ciesulmn escaped, and was retaken and committed to the custody of the 
marshal in a subsequent term, the court held, that he might apply to be 
discharged, under the Lords* act, in the term following". By the statute ^ 
33 Geo. 111. c. 5. jt}S. ** -where any debtor shall have neglected to take the 
benefit of the acts, wilhin the time limited, and shall make it appear to 
the court out of which the execution issued, that such neglect arose from 
ignorance or mistake, such debtor shall then be entitled to take the be- 
** uefit of tlie acts, as if he had taken the same within the time so linSted 
as aforesaid.** Upon which statute it has been holden, that a prisoner 
is entitled to the benefit of the acts, who has been prevented fritan applying 
far it in due time, by the misconduct of his agent " ; or by his ignorance 
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7 Eoit, 8i. 8 Smith R. 102. S. C. 
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«f plfede nS abodtj tilt teetntly befim ldt‘ap(]i«!ktloa •. Bat 
■iriieiiaaBiBwdveDt debcory wbo hoducglectedtoqtply Ar diidiaiige' 
noder the Lords’ act, in the next term aft» he was dtaqjtd in exeention, 
afterwards applied, but was prevented bjr poverty from {MsdUing until a. 
subsequent tenitrthe court held, that he was not entitled 1» fibi disehar;^ ; 
fbrthe 33 Geo. III. c. 5. § 5. only excuses delays occasionOd by ignorance 
or mistake **. So, where an insolvent had delayed his petition beyond the 
flime limited, in expectation of being discharged by a commission of 
bankrupt^ the court held, that he was not entitled to relief on the above 
stMoU) 


t When a prisoner intends to take the benefit of the Lord's act, he must Notice of apidi- 
give to or leave for every creditor at whose suit he is in execution, or his 
executors or administrators, at his or their usual place of abode, or, in 
COSO they cannot be met with, to or for his or their attorney or agent last 
employed in the action, a nofice in writing signed with his proper name 
or mark, importing that he intends to petition the court, and setting forth 
a true copy of the account or schedule ^ he intends to deliver in ; which Sdiadule. 
notice must lie given fourteen days at leaH before the petition is pre- 
sented ^ : and though the court in one case held, in favour of liberty, that 
under circumstances, the day of giving the notice might be reckoned as 
one ^ ; yet in a subsequent case it was holden, that there must he fourteen 
clear days, exclusive both of the day of service and that of pi^bscnting the 
petition And notice of a prisoner's intei^ion to apply to a wrong court, 
is not cured by the plaintiff's opposing his discharge *. But the notice is 
sufheient, though it do not 8])ccify the chri&tian and surnames of tlic 
parties^ : And leaving it with the agent of the plaintiff's attorney, and 
with the shopman at the plaintiff 's warehouse in town, when he resided in 
the country, was deemed sufficient, the agent having appeared according 
to the notice> and opposed the discharge^. An affidavit is annexed Aflidavitsof 
to the notice and schedule, made by some person who saw the defendant 
sign them : and an affidavit ef due service of the notice and schedule and schedule, 
is also to be made, on unstamped paper, and sworn before a judge in 
town, or commissioner in the country". Wl^re the plaintiff had not 
been served with any notice, a prisoner discliiiged under the act was 
allowed to baxetaken in execution, althoii^ more than a year had elapsed 
since the time of his being discharged". 

After the expiration of the time specified in the notice, the petition ' is Petition, and 
to be exhibited, with a certificate annexed, or copy of causes in which the cauiLi 
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dlfendaajk Btand» cluu^scd^ obtaiii^ frop^i ■; tV 

thp pipers^ if the defendant be in cuatody qf ijlihe mai;$baL nf„thq K4ng*a 
Bench^ or warden of the Fleet prison* If he be. in any other custody^ 
there iniist be an affidavit of having seen the gaoler sign the ccrtiticate ^ ; 
which affidavit must be sworn before a judge in town, or^commissioncr in 
Rule for bring- the country. The petition, certificate, and affidavit of service of the 
notice, being left with the clerk of the. rulei in thi^ King's Bench, or one 
of the secondaries in tlic Common Ple^s, he will draw up a rule for brings, 
ing the prisoner into court, and summoning the, creditors to appear, per« 
Service of coiw, sonally or by attorney, at some certain dpy to jbe therein specified 
•ervicc”orrul^^ Copy of which^rulc should be served on each creditor, and also on the 
gaoler, and an affidavit made of such service or if the crieditor abscon^ 
so that he cannot be personally served with a copy of the rule, the court 
will order that service upon his attorney bholl be deemed good service 
When brought In the King's Bench, it is a rule, that insolvent debtors petitioning 
*k!°B °'**^*’ *" under the Lords* act, and subsequent acts for their further relief, shall be 
brought into this court, during term time, on Mondays and Thurs^ys, 
and upon no other days ^ : ** And an insolvent, who does not appear in 
pursuance of the rule he has obtained for coming up on a particular day, to 
take the benefit of the act, cannot come up on another day, without a fresh 
rule for that purpose ; and therefore a motion to discharge his rule is uut 
On last day of necessary But, notwithstanding the above rule, the court will permit 
insolvents to be brought into court on the last day of term, when the 
May be brought notices expire too late for the last appointed day And, by the statute 1 
j^glTof ^co. IV. c. 55. § 3. all persons who are directed to Be brought before 
court, in K. B. court of King's Bench, by the 32 Geo. II. c. 23. or any other law for 
the relief of insolvent debtors, may be brought before some single judge of 
the same court, sitting under the authority of the 57 Geo. 111. c. 1 1. and 
all orders made by, and all proceedings had before, such single judge, sliall 
be as good valid and cifectual, to all intents alld purposes, as if such orders 
had been made by, and such proceedings, had before, the said court of 
When brought King's Bench." In the Common Fleas, by a late rule, insolvent debtors 
^to court, 111 ^ brought into court on the following days, that is to say, in Hilary 

and Michaelmas terms, on the days appointed for the London sittings at 
Nisi Priusj and on Saturdays; and in Easter term, on the ^ys appointed 
for the lAnidoH sittings at Nisi Prius on Tuesdays, and on the last Saiur^ 
day in the term ; and in Trinity term, on the days appointed for the JLom- 
don sittings, and on Tuesdays; and on no otlier days I" In the latter 
court, a rule cannot be had for the next day, with only one day*s notice, 
to discharge an insolvent debtor, though it be prayed for on the last day 
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but Me <tf the term lU the ExdieqUerit is a ftr In Exchequer# 

the discharge of insolvent debtors c&n only be made* at the rising of the 
courts when the other business of the day is over K 

When the prisoner is charged in execution above ihilet firom At assizes, or 

Westminster halk^or the court out of which the execution issued^ the rule 
requires him to be brought to the next assizes ot (by statute 52€Keo. Ill# 
c. 34# ^1.) before the justices assembled at any general or quarter seadions 
4 Df the pcace> to be holden within the distance of twenty miles of the gaol 
in which the debtor is conffiitbd^ and that the creditors^b^ summoned to ap- 
pear there ; and a copy of such rule is to be served oil every creditoj^ his 
executors or administrators^ or left at his or their dwclling'houso or usual 
place of abode, or with his or their attorney, fourteen days at least before 
the holding of such assizes 

On bringing up the prisoner, the court or judge of assifle, or the justices Examination of. 
at sessions, arc, in a summary way, to examine into the matter of the pe- 
tition ; and after being sworn to the truth of his schedule, if no opposition Di&rhargc of, 
be made, the court or judge, &c. will make a rule or order® for discharging 
him, upon executing an assignment and conveyance of his estate and effects, enting a&sign- 
to and for the benefit of the creditor or creditors (if more than one,) whoshall *** 

have charged him in execution ; which is done by a short indorsement on 
the back of the petition But if the persons, at whose suit the prisoner Remanding, for 
is in execution, are not satisfied with the truth of his oath, and either per- exami- 
sonally or by attorney desire further time, the court may remand him ; and 
direct the parties to appear on some other day, to be appointed by the 
court, within the first week of the next term at farthest ^ or sooner if the 
court shall think fit k; And where, on a prisoner's being brought up to bo 
discharged under the Lords’ act, it appeared that s commission of bank- 
rupt had been issued against him since his arrest and imprisonment, and 
that he had not passed his final examination, the court ordered him to be 
remanded, until such examination had taken place : On a subsequent day, 
however, it appearing that he had passed it to the satisfaction of the com- 
missioners, he was ordered to be discharged, on inserting an assignment in 
his schedule to the plaintiff, of all his estate, title and interest in the pro- 
perty therein mentioned, subject to the commission, and the payment or 
satisfaction of his debts under it \ And where a prisoner came up to be 
discharged under the Lords’ act, it was holden to be no ground for op- 
posing him, that he had forged an acceptance to a bill of exchange, on 
which the plaintiff had obtained judgment, and taken him in execution as 
the drawer 

On the prisoner’s being brought up, the creditors may file interrogatories Interrogatoiie*# 
for his examination, before he is admitted to take the benefit of the act \ 

In such case, it is a rule in the King’s Bench, that ** the creditor do file In K. B. 
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OF THE PEISONERS, 

bis with the plerk and tluit the ekrkef the 

da thereupon draw up a rule for the debtpr'a.eouuniiuttio^ before the 
to whom he shall also deliver the original interrogatories i and 
that thf ^tor having been previously sworn in open court for the purpose, 
the master shall proceed to take down in >vriting the examination of the 
debtor^ in answer to. the said interrogatories ; and the same being signed 
by the debtor^ shall be afterwards filed bylihe master, with the clerk of the 
rules ; and the said interrogatories and ei^j^nation shall be produced by 
the clerk ofl^e rul^.and read, when the debtor shall, on a subsequent ^y, 
be llfought up by iwe for that purpose , In the Common Pleas, ihc 
court will ord^ interrogatories fur the examination of a defendant in cus- 
tody, by one of the secondaries ; which interrogatories must be tiled witb 
him**. 

When a prisoi^ has been brought into ^ourt, to be discharged under 
the Lords’ act, and upon his examination the court have refused to discharge 
him, they will not afterwards discharge him on that act, though he make 
an affidavit of circumstances, in answer to the cause shewn on his exami- 
nation against his disj^arge, and that those circumstances were not then 
disclosed, owing to a mistake And if a prisoner, brought up to be dis- 
charged under the above act, deliver in a false schedule, and be remanded, 
the court of Common Pleas will uot^^at the instance of a creditor, even 
witli the prisoner’s consent, order him* to be brought up a second time, for 
the purpose of amending his schedule, and assigning over that property 
which he had before conceaTed But that court will not regulate their 
proceedings, as to the discharge of an insolvent, by what has passed in- the 
insolvent debtors* court ; therefore it ,^is no ground for opposing his dis- 
charge, that he has heqq. remanded in that court for frauil ^ 

All objectiqi£ to the insufficiency of the schedule, in point of form, must 
be made the first time the prisoner is brought up ^ And if, on the se- 
cond day, the creditor shall make default, or shall appear and be unable to 
discover any estate or effects omitted in the account, the court shall imme- 
diately order the prisoner to he discliarged, upon his executing an assign- 
ment and conveyance of his estate and effects ; unless the creditor insist 
upon his being detained in prison, and shall agree by writing, signed with 
. his name or mark, (or, if he he out of Englmid, under the hand of his at- 
torney,) to pay and allow the prisoner weekly, a sum not exceeding 3«. 6d. 
(er, if more creditors than one insist on his detention, not exceeding 2s. a 
weds each >,) to be paid on Monday in every week, so long as the prisoner 
diall continue in execution ; and in every such cas|^ the prisoner shall he 
remanded **. And the court have no power to moderate the sum to he paid 
to a prisoner, on his being remanded ; hut a note must be signed for the 

* R. E. 86 Geo. III. K. B. > 37 Geo. HUc. 85. $ E but aee 
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fall 'directed hy the ect*. Bet if lidhite made in ^ywent of the On nf 

said Weekly sums, the prisober^ upbiiap]^Hcaticm to the coOrt in t«etn time, ^ 
or in tacathm to a judge, may, by order of the court or judge# te charged, 
charged out of custody, on executing an assignment andconffcyiuAl'of his 
estate and effects'’. 

The prisoner may be compelled to include in his schedule, etfUry 
that he can sell for his ovm bfaefit ® : and the place of a life-gaardSman JJJe, ^ 
being constantly sold, the coM will compel a prisoner who^holds sndh a 
place to sril it, and insert the value in his 8cheduh||f before they permit 
him to take the benefit of the act \ But the full ox^ iTalf pay of an officer 
in the army is not the subject of sale ; and thcrcf(»rc a prisoner cannot be 
compelled to include it in his scheduled 

If the prisoner be detained in cuhtocly, the note or ‘security for payment Notofor pay- 
^ .1* * za^ I j meiitof allow- 

of his allowance must be signed by the plaintiff, if itktiiSfiglana, or other- 

wise by his attorney ; it not being sufficient for the attorney to sign the wgncil, Ac. 
note, if his client can be met with And if the note be not signed by the 
plaintiff in open court, it is the practice to require an affidavit 'ivith the 
note, shewing tliat it was duly signed ^ ; which affidavit must be properly 
entitled : and where a note to pay a prisoner his sixpences was written 
upon the same jiaper with an affidavit to verify the plaintiff's hand- 
writing thereto, it was holden, that the affidavit not being duly entitled 
in the cause, though the note was so, could not be aided by reference ; and 
therefore, as it could not be ^end, the prisoner was discharged *. Where 
there are several plaiiitiffo, the note must be signed by all of them or, if 
they are partners, by one on behalf of himself and the others * ; a note 
signed by one of several lessors of the plaintiff in ejectment or by one of 
several executors ", without mentioning the others, not l^ing deemed suffi- 
cient. But where, by a deed of dissolution of partnersfiip, a power was 
reserved to the remaining partners, to use the name of the retiring part- 
ner, in the prosecution of all suits brought for the recovery of partnership 
property, it was holden that in an action, in which judgment had been ob- 
tained by all the partners before the dissolution, the remaining partners 
had authority, under that power, to give to the defendant a note for payn 
ment of the sixpences, under the Lords' act, on behalf of themselves and the 
retiring partner ®. If a plaintiff hold the defendant in execution in several 
actions, he need" not give more than one note for Ss. 6d. a week r. And, in 
an action at the suit of a corporation, if the note be sealed with the cor- 


* l Bos. & Pul 3S6. but see Barnes, 387. 
397. semb, contra, 

^ 32 Geo. II. c. 28. $ 13. 

^ 3 Durnf. % East, 681. 

Id, tbid, CadwaUader Jones's case, M. 14 
Geo. III. K. B. 

« 3 Dumf. & East, 681. 1 H. Bloc. 626. 
3 Bos. & Pul. 324, &c. 

^ Append. Chap. XV. § 73, &c. 

■ Imp. K. B. 10 Ed. 613. (tf). but see 
Barnes, 871. 382. 899. 1 Bos. A PuL337. 


^ Edwards t. Carter^ M. 36 Geo. 111. 
K. B. 

t 2 Smith R. 393. 

k 7 Durnf. & East, 156. 8 l)umf. & East, 
325. 

1 8 Durnf. & East, 25. 

*" 7 Dumf. & East, 156. ‘ ^ 

" 8 Dumf. & East, 325. ' 

5 Barn. & Aid. 267. 

» Jones V. Qwp, M. 36 Geo. lit K. ^ 

« 



OF THE KELlMrt OV* CBBDITOR8, 




Form of. 


Stamp unnecei- 
sary. 


Payment of al- 
lowances. 


Disrhargo for 
non-payment. 


Judflc*8 order 
for. 


Prisoners in 
execution, wUon 
and how cum- 
peUable to deli- 
ver up their ef- 
Ihcts. 


povBtum 86Sl, it is darned a sufficient cont]^^iice tvith the det* : and the 
note is yalid> though it do not state the style of the court in which (he ac« 
tiM was brought The payment is to be made^ by the act> every 3/on- 
dajfj and the note must be drawn up accordingly ^ And^ in the Com- 
mon Pleas, it seems that such note ought to contain an express promise to 
pay the allowance on u Monday, although it be dated on that day of the 
wedt^. It was (determined in one case^ that such a note ought to be 
stamped: but, the judges, upon a confereno^ afterwards held a stamp to" 
bo unnecessary « 

The act of parliament requires payment to the debtor ; but the courts, 
in construing the act, have considered payment to the turnkey as payment 
to the debtor : and payment to the person who opened the door of the 
prison, has been considered, by the court of Common Fleas, as pay- 
ment to the turnkey If the payment be not made in time \ or any part 
of the money be paid in a spurious or foreign coin the prisoner has a 
right to his discharge : And where the money was not paid before ten 
o’clock at night of the day on which it became due, it was holdcn that the 
defendant's right to his discharge was not waived, by the turnkey on the 
felon's side accepting it after that time But the defendant cannot, it 
seems, be discharged for non-payment of the money, where he removes 
himself to the prison of another court K The mode of obtaining a prisoner's 
discharge for non-payment of the allowance, is by application to the court 
in term-time, or to a judge in vacation : and Where a note is given at the 
assizes, the court will discharge him for non-payment of the allowance, 
upon a record of the proceedings beidg sent to them, signed by the judge 
of assize A judge's order for a prisoner's discharge under the Lorda* 
act, made out of term, has been held to be final " : But, in the Common 
Pleas, this ordor cannot be made by a judge in term, though summonses 
were taken out in vacation, and the order only delayed till the beginning 
of term, by an irregularity in the affidavits 

It sometimes happens, that persons who are prisoners in execution in 
gaol, for debt or damages, will rather spend their substance in prison, than 
discover and deliver up the same, towards satisfying their creditors their 
just debts, or so much thereof as such substance will extend to pay : To 
remedy which, there are compulsive clauses in the Lords' act p, by which it 
is enacted, that ** if any prisoner who shall be committed or charged in 
execution, in any prison or gaol, for any debt or damages not exceeding 
** one hundi^ pounds, besides costs," (since extended to 200/. by the 26 
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G6d; III. c; 44. $ 2.* and to SOOL by tWm Oeo. III. <k 5. § 3. which iV 
nude perpetual hj the 39 Geo. III. c.50.) shall not Within /hreemonthB 
niBKt after every sudi prisoner shall be oommittod or chaigcd in exentt- 
tion^ make satisfaction to hia or her creditor or cfeditonii who shall 
charge any such prisoner in execution, for such debt, damages and costs; 
then such creditor or creditors may require every so|dl prisoner (on 
giving twenty days notice^ in writing to him or her, M wdi creditor’s Notice to pri» 
design,) to give in to the court at law from which tho Wiit^or process 
issued, on which any such pnsoncr shall be charged in execution, or into 
“ the court in the prison of whidi any such prisoner shall be removed by 
habeas corpus, or shall remain or be charged in execution, within tlie 
hrst seven days of the term which shall next ensue the expiration of the 
said twenty days, in respect to any prisoner charged in any prison be* 

“ longing to the courts in Westminster hall; and at the jcooniUcourt which 
shall be held by any other court of iccord, after the expiration of the 
said twenty days, in respect to any prisoner charged fn any prison bc- 
longing to such other court : and where any such prisoner shall be 
charged in execution in any county gaol, or other gaol or prison, above' 
tlic space of twenty miles distant from Westminster hall, or the court or 
courts out of which the writ or process issued, on which any such pri- 
soner is or shall be charged in execution, then to give in upon oath, at 
the assizes or great sessions, and on the crown side thereof, which shall 
be held for the county or place in the prison of which any such prisoner 
'' shall be, next after the expiration of teventy days from the time of giving 
any such notice, a true account in writing, to be signed with the proper 
name or mark of every such prisoner, of all the real and personal estate 
of sucli })risoner, and of all incumbrances affecting the same, to the best 
of his or her knowledge and belief, in order that the estate and effects 
of such prisoner may be divested out of him or her, and may by the 
court, judge or judges, justice or justices aforesaid, be ordered to be 
assigned and conveyed, in manner and for the purposes thereinafter dc« 
dared.” 

And every such creditor or creditors shall also give twenty days like To other ctedii* 
** notice in writing, of such his her or their intention to require any such 
prisoner to bo brought up as aforesaid, to all aud every other creditor 
and creditors of every such prisoner, if any, at whose suit any such pri- 
soner shall be detained or charged in custody if such other creditor or 
creditors can be met with ; and if not, then to the attomies last em- 
ployed in the actions or suits in which any such prisoner shall be so 
detained or charge^in custody, by any such other creditor or creditors : 
and shall likemsc give a like notice in noting to the sheriff or sheriffs. To slierifli; or 
gaoler or keeper of the gaol or prison in which any such prisoner shall 
be detained in custody, of such his or her intenSon to have any such 
prisoner so broi^ht op, and to require such bheriff, &c. to. bring up 
** every such prisoner accordingly ; and every such notice whicl shall be 
so given to any sugk sheriff, &c. shall be so given twenty days at least 
• Append. Chap. XV. § 77. »» Af. 5 78. 
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** and thereapon Aveey sudi sheriff^ &o. sball^ at tlie eosts af gach m^ar 
ereditarsy cause emy^ such jj^riamier to belnrought^ as by sudi notice 
in writing shdMe iequired> to such%urt^ assises or great sessums as 
aforwd, together, with e copy of causes of his or h^ detainer thm/* 
And that every prisoner who> in pursuance of this act^ shidl he 
brought up to any such courts assizes or *greal sessions as aforesaid^ shali, 
on proc^ being there first made of such i|)|E^oe6 as aforesaid having been 
'' given^ deliver in thelre in open courts upon oath^ within the time therein 
before for that purpose prescribed^ a fuU.true and just account^ discdo- 
*^^sure and discovery in writing, of the whole of his or her real and per- 
sonal estate^and of all books, papers, writings and securities, relating 
** th|^to, and of all incumbrances then affecting the same, and dm re« 
spective times when made, to the best of his or her knowledge and belief, 
(other than except the necessary wearing apparel and bedding of 
such prisoner,^ and his or her family, and the necessary tools or instru- 
ments of his or her respective trade or calling, not exceeding the value 
of len pounds in the whole) ; which account shall be subscribed with 
the proper name or mark of the prisoner, who shall so deliver in the 
** same/' 

And, on the delivering in of any . such account, the estate and effects 
of every such prisoner shall he by him or her assigned and conveyed, by 
** a short indorsement on the back of every such account, to such person 
or persons as the court, judge orw judges, justice or justices, in which or 
** to whom any such accoimt shall be so given in, shall order or direct, in 
trust, and for the benefit of the creditor or creditors who shall have fZ- 
** quired any such prisoner to be brought up as aforesaid,lihd of such other 
creditor or creditors (if any,) of every such prisoner, at whose suit any 
such prisoner shall be charged in custody o|p execution, and who shall, 
“ by any memorandum or writing, to be »gned by such creditor or credit^ 
'' tors, before any sne^ conveyance or assignment shall be made, consent 
to any such piisonat's being discharged out of gaol or prison, at his her 
** or their suit, and agree to accept a proportionable dividend of such pri- 
soner’s estate and effects, with the creditor or creditors who shall have 
requireA^any such prisoner to he brought up ; and if there shall be no 
other qreditor or creditors, or there being any such, if he she or they 
** flliaU net agree in writing todisdiarge such prisemer, and accept such 
'' pibpoarChmable dividend as aforesaid, then in trust for the creditor or 
creditors only^ who shall require any such prisoner to be brought up for 
the purpose aforesaid: And, by such assignment and conveyance as 
aforesaid, alL^e prisoner's cvfote and effects shall be vested in the cie- 
** ditor or creditors, to whom the same shall he assigned and conveyed, in 
** trust as aforesaid ; and if any overplus ^all remain of any such prisoner's 
estate, after payment of the debt, or damages and costs, which shall be 
** due to any creditor or creditors, at whose suit any such prisoner shall, in 
** porsiaaBoe of this act, be diadiirged out of gaid or prison, and all vaa« 
sonahle diaiges expended in or by means of getting in such estate or 







tkeMtae aiifai tuftinid !• tiKoii piwon^yiinfif Imn^ «d« 

Aadtf upon everj tudf dioeovoiT^ i^puAeailW* eonvop^lfte being Dischai^e of 
" xnad»,attd eiecuted^ to the aatip&iotiim of the eourV'^udgii (tr. judges of 


** assist justice or justices of great session^ before whom the simodttdl be 
inade> every such prisoner shelly by such court> &c» hh (Hsehaij^ and 
set at liberty^ in the actions and charges^ at the suit of Ac creditor or 
creditors who shall require hbn or her to be so brought up> and also in 
Ae actions and charges of every other creditor who Aall sign such con- 
sent as aforesaid^ for his or her discharge ; with Ae same benefit of 
making use of such discharge, as is therein before provided for prisoners^ 
seeking, and who shall obtain their discharge, under the provisions con* 
tainsd in the former part of this act : and no stamp shall be necessary 
on any suA assignment and conveyance, or any rule or order which shall 
be made for any such discharge. But, notwithstandix^Hljany discharge 
obtained by virtue of this act, for the person of any prisoner, the judg- 
ment obtained against every such prisoner Aall continue and remain in 
force, and execution may at any time be taken out thereon, against the 
lands, tenements, rents or hereditaments, goods or chattels of any such 
prisoner, other than and except the necessary Scaring apparel and bed- 
ding for himself and family, and the necessary tools for the use of his 
** trade or occupation, not exceeding 10/. in value in the whole*, as if he 
'' had never been before arrested, taken in execution, and released out of 
prison^.*' 

These clauses have been construed to extend to a prisoner in execution 
on an attaAment, for non-payment of costs, pursuant to an award And 
it is competent for any one creditor, whose debt does not exceed 300/. 
besides costs, to compel his debtor to make an assignment of his estate and 
effects, for the benefit of all^his creditors, although the aggregate of the 
debts, for which he is in execution, exceed that sum But a prisoner in 
execution, at the suit of a creditor whose debt exceeds 300/., is not liable 
to be brought up, under the compulsory clauses of Ad Lords! act, to make 
an assignment of his estate and effects*. And if a prisoner be brought up 
by rule of court, under the above dauses, on a day after the first seven days 
of Ae term next ensuing the expiration of the twetUy days’ notiee.fequired 
by the act, he cannot be called upon to give in upon oath an account of his 
estate^. The notices required by Ae above act, need not be personally 
served on the detaining creditors : And where the service was swesrp to bd 
on Ae attorney of a creditor residing abroad, it was deemed suf&dasl, 
although Ae affidavit did not state that he was Ae attorney last employed 
in Ae suit under which Ae insolvent was detained ; Ac objection being 


Judgment in 
fbree, and execu- 
tion oguinst hi« 
future effects. 


Construction of 
the nlmvc 
clauses. 


Proceedings 

thereon. 


* Id the compulsive clause^ J 17. the esb- 
ception is genera], and extends to all wearing 
syiparel, &c. without any lestriction in point 
of value. 
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* S VawL ft RyL 106. 
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OF THE OF DEBTORS, 

taken by fbe in8olvent> not on the part; of the creditor*. The act 
gives no authority to remands pr^ 3 eper> refiiung to give in an account of 
J^is property^ otherwise than gei^pffdly^. And where an insolvent was 
brought up at the a88ize8> under the compulsory clauses of the Lords* acts 
to deliver in a schedule, pf his estate and effects^ and not^ being then pre- 
pared to do so, was reipanded generally^ and more than sixty days would 
have elapsed before the next assizes ; the courts at the instance of the pri- 
soner^ made an order upon the gaoler^ to bring him up at the subsequent 
assizes for examination^ notwithstanding the lapse of sixty days In 
another case, where a prisoner, on being brought up, delivered in a sche- 
dule, in Avhich it was stated that he was entitled to an annuity after the 
death of his mother, secured on a freehold estate, which he ha^^ sold to his 
broker for 1000/. which sum he had spent extravagantly and improvi- 
dently, the court of Common Pleas allowed him to be dis^arged, on his 
consenting to amend his schedule, by inserting that he was ready to assign 
his interest in the estate to the plaintiff, if he had any, and that he would 
execute an assignment accordingly ; although he had been before remanded 
by the insolvent debtors* court, for not having satisfactorily accounted for 
the disposition of his property ^ 

Relief of debt- For the relief of debtors, in execution for small debts, it is enacted by the 
fo^’sinairSts!" statute 48 Geo. III. c. 123. that all persops in execution npon any judg- 
ment, in whatsoever court the same may have been obtained, and whether 
** such court be or be not a court of record, for any debt or damages not 
exceeding the sum of 20/., exclusive of the costs recovered by such judg- 
ment, and who shall have lain in prison thereupon for the space of tf§elve 
** successive calendar months next before the time of their application to 
be discharged as thereinafter mentioned, shall and may, upon his her or 
** their application for that purpose in term time, made to some one of his 
** majesty’s superior courts of record at West^ninster, to the satisfaction of 
'' such court, be forthwith discharged out of custody, as to such execution, 
by the rule or order of such court : Provided always, that in the case of 
any such application being made to be discharged out of execution, upon 
a judgment obtained in any of his majesty’s superior courts of record at 
** Westminster j such application shall be made to such one of those courts 
" only, whei^n such judgment shall have been obtained ; and that, whether 
the person so in execution shall then be actually detained in the gaol or 
prison of the same court, or shall then stand committed on habeas corpus- 
the" gaql or jprison of another court.” 

Judgment to rc. ** Provided always, tha^. for and notwithstanding the discharge of any 
mainiiifoKa „ debtor ot debtora by v^jjie'of this act, the jMc/gfWf«^ whereupon any 
such debtor cnt debtors was or were taken or charged in execution, shall 
** nevertheless l^ain and continue in full force, to all intents and pur- 
jkMses, except as to the taking in execution the person or persons of such 
Execution debtor or debtors thereupon, as is thereinafter provided; and that it 

■ 5 Barn. & Aid. 749. 1 Dowl. & Ryl. * § 16, 17. 

S94. S. C. ' * * 7 DowL & Ryl. 234. 

M*Cle]. 6. 13 Pricey 186. S. C. * 7 Mooic^ 870. ' 
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^ lihaH and may be lawful foif the creditbr or wl^^ stiit sneh against future 

** &btbr or debtors had been, was dF werc^sd ti^en or ehttij^ in execu- *®®®‘** 
tiiihi to take out all such execu^ittn dr ^kecudons on every sneh jdd^eht, 
against the lands, tenements, hereditaments, goodd. and chattels of aily 
" debtor or debtors, (other than and except the neceuary wearing apparel 
^ and bedding of and for him her or them, andibr his her or their family, 
and die necessary tools for his her or their trade or occupation, not ex- 
** ceeding tfie value of 10/. in the whole,) or to bring any such action or 
actions on any such judgment, against such debtor or debtors respec- 
** tively, or to bring any such action, or use any such remedy, for the re- 
covery and satisfeu^ion of his her or their demand, against any oth<^ 

** person or persons liable to satisfy the same, in such and the same man- 
** her, bui in si^ch and the same manner only, as such creditor or credhors 
** otherwise could or might have done, in case such debtor or debtors had 
never been taken or charged in execution upon such jildgment.^^ 

Provided also, that no debtor or debtors who shall be duly discharged Person of de- 
in pursuance of this act, shall at any time aftefWards be taken or charged bJJiJ^dlicharged! 
ifi' execution, upon any judgment therein so as before declafi^d to con- 
** tinuc and remain in full force, nor be arrested in any action to be brought 
on any such judgment ; and that no proccc‘ding whatsoever by scire fa^ 

** cia&y action, or otherwise, 'shall be maintained or had agiiinst the bail in 
any action upon the judgment, wherein the defendant or defendants shall 
have been charged in execution, and afterwards discharged by virtue of 
the provisions of this act/* 

A plaintiff who has lain in prison more than twelve months, under an To what prison- 
execution, for the costs of a nonsuit not amounting to 20/., is entitled to be 
discharged iliUder the above statute *. And, in the Exchequer, a pri.soner aad to what not 
^vas discharged under it, notwithstanding he had previously been brought 
up under the compulsory clauses of the Lords* act, and refused to deliver 
in a schedule of his effects, and in consequence been remanded ^ But the 
statute applies only to cases of persons in execution upon judgments in civil 
actions^: and therefore it has been holden, that one in custody on an 
aiiachmenly for non-payment of money under 20/. found due by an award 
made a rule of court, is not entitled to his discharge under it So, a de- 
fendant in custody on an attachment, for non-payment of money awarded 
by the master to the prosecutor of an indictment for an assault, of which 
the defendant was convicted, is not entitled to his discharg^Wder the 
above act, after having been imprisoned twelve calendar months ; althc^igh 
the sum awarded for damages do not exceed 20t exclusive of costs And 
where a defendant was arrested for a sum'ohder 30/. snd afterwards gave 
a warrant of attorney for the original debt and'lE^ts of the action, which 
toother exceeded that sum,‘dndcr which judgment was entered "lip^^ ^d 
be was taken in execution; the court of Common Pleas hel&, that b'^as 

• 3 Houle & Sd. 282. ^2 Maule & Sd. 201. and see 8 PowL & 

** M*Cld. 6. 13 Pricey 188. S. C. Ryl 68. aeconL 

« 10 East, 408. 2 Bank & AkL 81. 
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OF THE REinEF'Of 


not to his discliai^^ undor the nhdve stttt^ ; as the iraMnt 

attorney did not appear to hlive impropiBrly obtained fitnd him^ nor 
Rule for die- Afm he in custody at the time it giv^n ^ On a motion for the dii^hirge 
^ insolvent debtor under the above statute^ the rule, in the King's 
Bench, is absolute in the first instance, after due notic<(^f the application 
Nisi, in C. P. has been given to theplaintiff or his attorney ^ : but, in the Common Pleds, 
it is in the first instance only a rule nisi^: and the court, oif^shewing 
cause, required the record to be examined by the officer, to ^dH^in whether 
the judgpient had been entered up for a less sum than twenty pounds, and 
^whether the defendant had kin in prisoil twelve months by virtue of such 
•judgment; the affidavit of the defendant, as to these facts, not being 
deemed sufficient - 

1 

OccaBionsl in- . The acts of parliament hitherto mentioned, are onl;|;^fef 'the relief of 
solvent acts^ debtors in execution; but besides these acts, others have been dccMon^Uy 

Cases decided ; passe^ for the relief of insolvent debtors in general^. The cases deeSled 
thereon. these latter acts, may be classed under the following hiadtit ' list, the 

cases in which insolvent'idebtors are f, or are not*, entitled to the benefit of 


Permaiient in- 
solvent acts. 


the acts ;^'2dly, the jurisdiction of the justices, at an adjourned session ^ ; 
3dly, their remanding the insolvent, for obtaining monC^r goods under 
false pretences ^ ; 4th]y, the property wliich passes under the acts ^ ; 5thly, 
the assignment of it by the clerk of the * ; 6thly, the evidence in 
support of an ejectment by the assignee or to prove the iusolvelft's dis- 
charge " ; and lastly, the liability of future effects 
At length, by the statute 53 Geo. III. c. 102.P (Lord Hedesdcde* s act,) 
a court ^vas established for the permanent relief of insolvent debtd^ in 
England, called ' The Court jor relitf of Insolvent pehtors* This sta- 
tute was amended by the 54 Geo. UL c. 23. and 56 Geo. III. c. 102. and 
continued by the 59 Geo. "til. c. 129.; but having been suffered to expire, 
the statute 1 Geo. IV. c. 1 19. was made, for the permanent relief of insol- 
vent dcUors ill England, which was amended by 3 Geo. IV. c. 123. and 
5 Geo. IV. c. 61. and afterwards repealed by 7 Geo. IV. c. 57* except as 


• 6 Moore, 287. 

2 Barn. & Cres, 804. 4 Dowl. k Ryl. 
861. S. C. ^ And for the form of a nUice of 
prisbner's intention to apply for his discharge, 
this statute, see Append. Chap. XV. 
$ ’80. and for the form, of an affidavit, to ob- 
tiih tlit#u]e thereon, tci. 

• 7Taunt.87.48i 
^ 8 Moon^ 80. 

• See the statute 84 Geo. 111. c. 69. § 87. 
and the oilier statutes referred to, ofi/e, 212. 
<0- 

' 8 Bumf. & East, 49. 2 East, 148. 8 
Bos. ft'^ul. 894. 4 Taunt 460. 854. 

. < 6 Dumf & East, 28. 899. 7 Dumf. & 

East, 805. 1 Bos. & PuL 477. 6 East, 847. 
7 East, 91. 8 Smith XL 115. S. C. 8 East, 
488. 2 Campb. 448. 1 PHce^ 815. 8 Bam. 


k AH 407. 2 Chit. Rep. 222. S. C. 4 
Barn. & Cres. 419. 6 Dowl. & Ryl. 491. 
S. C. 

** 6 Durnf. & East, 76. 8 Durnf. & East, 
424. 

* 6 Durnf. & East, 76. 8 Ei^ 180. 

^ 8 Bos. & PuL 821. 

1 2 East, 257. 8 Moore^ 884. 1 Bing. 
854. S. C. 

5 Maule& Se1.72. S Dowl. & Ryl 509. 
” 8 Stark. Nu Pri. 54. 4 Bara. & Cres. 
885. #DowL & Byl. 464. S. C. 

^ 6 Durnf. A Bast, 866. 8 East, 55. See 
also Barnes, tiu JNioner^ 2 Blac. Rep. 
992. 1188. ISoiHiNW. 8 Taunt 408. for 
determinations on former statutes^ in the 
Common Pleas. 
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to th*' matters of eeiCaui petitions therein ete^Mtijied. Tt^|||j|as(dvent' Decisions tliere- 
debtoi;9* oaujrt has been holden to be siidl a courts as privil^pin the parties 
and their witnesses^ in attending it, arrest, eundo, morando, ei re^r ' 
undo, in the same manner as when in attendance upon any other oourltfi»^ 

And the prorisiooal assignee of that court may maiiitain an ejectment, fb|? 
the property of an insolvent, under the provisions of t^^ statute 1 Geo. I V. 
c. 119. without a previous application to the court But an assignment 
of the pn>p^y of an insolvent, under that statute, only transferred the 
property he was possessed of at the time of presenting the petition for his 
discharge ; and did not pass any after acquired property to his assignee 
And i^ither the 53 Geo. III. c. 102.*^ nor the I Geo/ IV. c. I19.<^ dis* 
charged thc^risoner from all his debts ; but only from the demands of 
such, of his,c^ditors as were named in his schedule, and specified in the ' 
ord^ (tf,difc|rax|^. It has also been determined, that a plea of discliargc, 
ufyhr^jdie statute 53 Geo. III. c. 102. is no bar to an action of trespass for . ' 
meSne pr^tsjilhccruing before the discharge 

The laws for the relief of insolvent debtors in England were finally Stat. 7 Geo. IV. 
amended and consolidated by the statute ^ Geo. IV. c. 57* by which it is 
enacted, that shall be lawful for any person who shall be in actual Petition for dii- 
custody, within the walls of any prison « in England, upon any process 
whatsoever, Jpor or by re^jjpn of any debt, damage, casts, sum or sums 
of money, or for or by reason of any contempt pf any court whatsoever, 
for non-payment of any sum or sums of money, or of costs taxed or un- 
** taxet), either ordered to be paid, or to the payment of which such per- 
sens would be liable in purging such contempt, or in any manner in 
** consequence or by reason of such Contempt, at any time within the space Time of pvU- 
“ of fourteen days next after the commencement of the actual custody of 
such prisoner, whether such commencement idiall have been in the same 
** or any other prison, or the rules, or liberties of any prison, or afterwards, 
if the said court sliall in any ca.se think reasonable to permit the same, 

** to apply by petition in a summary way to the said court, for his or her 
** discharge from such custody, according to the provisions of that act ; 

And in such petition shall be^ stated the time and place of the first arrest Contents of pc- 

of such prisoner, in the cause or causes wherein he or she shall then be 

detained, and the time of his or her commitment to the prison wheii^ he 

or she shall then be confined ; and if such prisoner shall not have bcfen r 

in thjssame custody from the time of such first arrest, then the meaiM 

and manner by which the change of custody of such prisoner has taken 

place ; and also the name or names of the person or persons at who^. 

** suit or prosecution such prisoner shall, at the time of presenting such 

* 6 Taunt. S56. 2 Marsli. 57. S. C. 214. gy. & Mo. 322. 2 Car. & P. 120. 

Ante, 195. S. C. as to the description of dabM 

** 2 Car. & P. 79. 3 Bing. 203. S. C. schedule. -k . ^ 

^ 9 Moorc^ 710. 2 Bing. 372. S. C. '3 Bam. & 41 d. 407. 2 Chit. Rep. 222. 

^ 7 Taunt. 179. hqtSu Bep. 222. ' & C. 

• 4 Bam. & Cces. 4I2. 6 Dowl. & EyL * Stat 7 Geo. IV. c. 67. § 12. 62. and 
401. S. C. and see 4 Bara. & Cres. 15. 0 aee stat 9 Geo. XV.4:.. 123. 5 8. 6 Coo. 1 V. 

Dowl. & Byl 75. S.,C. 4 Bara. & Cres. c. 01. § 12. & 8 Geo. IV. c. 121. § I. 
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Prayer of peti- 
tion. 


Petition must 
be signed, and 
filed. 

Assignment to 
provishmal as- 
«ignaa» 


Schedule of 
debts, Ac, 


petitioA, detained 8i mtod]r> and tbenmowilr •£ the debtor debts, 
sum or Stuns of 010067, and oP^pndi coats as aforesaid, so .fo as the 
w amount of such costs is ascertain^, for which he or she shall be to de- 
tained, &c. And such prisoner shall, in such petition, pray to be dis- 
charged from custody, and to have future liberty of Us or her person, 
against the demands fbr which such prisoner shall be then in custody/ 
** and against the demands of all other persons who shall be, -or tdaim to 
be, creditors of such prisoner, at the time of presenting siA petition ; 
which petition shall be subscribed by the said prisoner, hnd eiiall forth- 
" with be filed in the said court*." • jj , 

And such prisoner shall, at the time of subscribing the^M potion, 
duly execute a conveyance ond^signment to the provisional assignee of 
the said court, in such form as is to that act annexed, of all the estate, 
right, title, interest, and trust of such prisoner, in and to all his real and 
j^shKhl estate and effects, both within this realm and abroad, except 
thte wearing apparel, bedding, and other such necessaries of such person, 
** and his or her family, and the working tools and implements of 
** prisonei^ not exceeding in the whole the value of pounds ; and of 

all future estate, right, title, interest, and trust of suchifrisoner, in or 
to any real and personal estate and effects, within this realm^or abroad, 
** which such prisoner may purchase, or may revert, descend, bo 
** devised or bequeathed,, or come to him or her, before he or 'shUisliall 
** become entitled to his or her final discharge in pursuance df that act, 
according to the adjudication made in that behalf ; or in case sij||^ pri* 
soner shall obtain his or her discharge from custody, without any 
dicatioii being made in the matter ofhis or her petition, thenr before such 
prisoner shall be at large and out of custody ; and of all ^ebts due or 
growing due to such pria^er, or to be due to him or he]^ before such 
discharge as aforesaid ; which conveyance and assignment, so^executed 
a8.a:fore|aid, in form aforesaid, shall vest all the real and perd 5 dal estate 
'' and effects of such prisoner, and all such future real and personal estate 


""hnd effects as aforesaid, of every nature and kind whatsoever, and all 
such debts as aforesaid, in the said provisional assignee^." 

And every' such prisoner, who shall apply fur relief under that act, 
sliall, within the space of Jburleen days next after his or her petition 
** shall have been filed, or within such further time as the said court shall 
think reasoiqg^le, deliver into the said court,a jcAcdufe, contain^ a full 
aind'lilir description 'bf such prisoner, as tQ^^his or her name or names, 
** trade or traded* 'profesiton or professions, together wit^ |;he last usual 
place of abode of such prisoner, and the place or places where he or she 
has resided, during^the time when his or her debts were eontracted; and 


* fitat 7 Gcru, tv. e. 57. § 10. and tee 
atet. I Oen. IV. e. 119. § 4. 

* Titeob IV. e. 57. $ 1 l«,and see stat. 1 
Ge<K IV. c. no* § 4w And for tbe assign- 
ment tbe provisional assignee, see stat. 1 
Geo. IV. c. no. 5 7. 7 Geo. IV. c. 57. § 
19. For the sale and disposal of the pro- 


perty, sdlstat 1 Geo* IV. c. 119* $ 7, &c. 
7 Geo. IV. c. 57« { 90, &c. And for the 
lepioval of nsaigneett appointment of 
new ones, in case of death, &c. see stat. I 
Geo. IV. 119. § 14. 7 Geib IVl c. 57. 
§ 8B. 
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** ir Adi and trua deteripiMm of all dtbU flawing diiajibm such 

** 'prhoa$i, at the time of filing sudi petition^ and of all and^tBpraijr person 
and persons to whom such prisoner riiall be indebted, or wtio^ to his or 
" her knowledge or belief^ shall claim to be his or ter creditors; togoAer 
with the nature and amount of such debts and ffiaims respectively^ dis- 
^ tingnishing such as shall be admitted^ from such fia shall be disputed by 
sudi^risoner ; and also a AiU, true> and perfect account of all the estate 
** and effect of such prisoner, real and personal, in possession, reversion, 
remaindbr, or expectancy; and also of all places of benefit or^i^dvantage 
** held by tuch prisoner, whether the emoluments of the same arise^from 
** fixed bakoKes, or from fees, or otherwise ; imd also of all pcuhions or al- 
lowances of the said prisoner, in possession or reversion, or held by any 
other person or persons for or on behalf of the said prisoner, or of and 
(rom which the said prisoner derives, or may derive, any manner of bc- 
iiefit or advantage ; and also of all rights and powers, of any ufl|are and 
kind whatsoever, which such prisoner, or any other person or persons in 
4|pust for him, or for his or her use, benefit, or advantage, in any manner 
** whatsoever, shall be seised or possessed of, or interested in,,-or entitled 
unto, or wlfich such prisoner, or any other person or persona in trust for 
him or &er, or for his or her benefit, shall have any power to dispose of, 
** charge, or Hxcrcisc for tbc benefit or advantage of such prisoner ; to- 
getlier with a Aill, true, and perfect account of all the debts due or 
growing due, at the time of filing such petition, lo such prisoner, or to 
any^rson or persons in trust for him or her, or for his or her benefit or 
Advantage, cither solely or jointly with any other polscm or persons, and 
the namCb and places of abode of the several persons from whom such 
debts shall be due or growing due, and of the witnesses who can prove 
such debts', so far as such prisonercaii set forth the same ; and the said 
schedule shall also contain a balance sheet of so much of the receipts and 
expenditures of such prisoner, and of the i/ems composing the ^une, as 
shall be at any time required by the said court in that behall^l 9 hall 
also fully an(\ tnily describe the wearing apparel, bedding, aOd oAier 
necessaries of such prisonc^nd his or her family, and the working tools 
and implements of such prisoner, not exceeding in the whole the value 
of twenty pounds, which may be excepted by such prisoner from the 
operation of that act, tc^ther with the value of such excepted artxeles 
resgfpctively ; and the said 8ch|dule shall be subscribed ^ such prisoner, 
" and shall forthwith be^ed in the said court, "together with fihjH^kOifts, 
** papers, deeSs, and writings, in any way relating th lueb^prisoner’e estate 
^ or effects, in his or her possession, or under his or her^custody or con- 
troulV' ' 

After the petition and schedule are filed, the court is requij^ to appint 
a time and place for hearing the matters of them ^ s of which notice is to 
be given to the creditor or creditors at whose suil^e prisoner is detained 
in custoj|y, or his or their attorney or agent, and to the other creditors 

•Sut 7 Geo. IV. C.67. $ 40. and fee »• 7 Gep. IV. c. 57. J 41. 
ftat. 1 Geo. IV. c. 1 19. $ 6. 
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named iit tlie schedule^ and resident within the united kii^om^ whose 
debt shall amount to the sum of Jive pounds ; and to be inserted in the 
London Gazette, and also, if the eourt shall think ht, in the Edinburgh 
and Dublin Gazettes, or either of them, and in such other newspaper or 
newspapers as the said court shall direct \ At the time of hearing, the 
matters of the petition and schedule are to be examined : and creditors 
may oppose the prisoner's discharge ; whereupon the hearing may be ad- 
journed, if necessary, and the prisoner shall remain in custody, and be 
again brought up, and the hearing and examination farther proceeded in, 
as to the court shall seem fit Affidavits* may be received in opposition 
to the prisoner's discharge, in certain cases mentioned in the act ; and in- 
terrogatories filed, for the examination or cross examination of the persons 
making or joining in the same ^ : And the schedule and prisoner's accounts 
may lie referred, if the court shall think fit, upon application made by a 
credhof, and supported by oath or affidavit, to an officer of the court, or 
examiner, who may order the attendance of the prisoner 

And after such examination made into the matters of the petition and 
schedule of any such prisoner as thereinbefore directed, it is, as we have 
seen in a foHner chapter ^ declared to be lawful, at such hearing, or ad- 
** journed hearing as aforesaid, for the said court, or the commissioner 
** or justices therein mentioned, upon such prisoner's swearing to the truth 
of his or her petition and schedule, and executing such warrant of attor- 
“ ncy as is thereinafter directed, to adjudge that such prisoner shall be 
** discharged from custmly, and entitled to the benefit of that act, at suck 
** time as the said diiirt or commissioner, or justices, shall direct, in pursu- 
ance of the provisions thereinafter contained in that behalf, as to the 
several debts and sums of money due, or claimed to be due, at the time 
“ of filing such petition, from such prisoner, to the several persons ’named 
** in his or her schedule as creditors, or claiming to be creditors for tlie 
some respectively ; or fur which such persons shall have given credit to 
** such prisoner, before the time of filing such petition, and which were 
** not then piyablo ; and as to the claims of all other persons, not known 
to such prisoner at the time of such adjudication, who may be indorsees 
or holders of any negotiable security set forth in such schedule, so sworn 
** to as aforesaid 

The discharge of any prisoner, so adjudicated as aforesaid, is declared 
by the act ^ to extend to all process issuing from any court, for any con- 
tempt of any court, ecclesiastical or civil, for non-payment of money, or 
'' of costs or expenses in any dourt, ecclesiastical or civil ; and in such 
case, the said discharge shall be deemed to extend also to all costs which 


" / Geo. IV. c. fj7. 5 43. 

§43. 

** M § 44. ami see stat. 1 Geo. IV. c. 
119. §82.* 

7 Geo. IV. c. 67. § 46. anil see stat. 1 
Geo. IV. c. 119. § 16. And for the mode 
of bringing u|^ an insolvent debtor, when in 
custody, before a commissioner of the iiisul- 


^ent court, on stat. 53 Geo. III. c. 102. see 
8 Chit. R4- 

* Ante, Chap. X. 813, 1 1. 

f 7 Geo. IV. c. 67. § 46. and aee stat 1 
Geo. IV. c. 119. § 16. 

* § 50. and see stat 1 Geo. FV. c. 119. 
§ 16. 
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such prisoner would be liable to pay, in consequeii6e or by reoiMm of such 

contempt, or on purging the same : And every dischai^.80 adjudicated And to costs in- 

M aforesaid, as to any debt or damages of any creditor of such prisoner, dltoi^subj^to 

shall be deemed to extend also to all costs incurred by such creditor, taxation. 

before the filing of such prisoner’s schedule, in any action or suit brought 

by such creditor against such prisoner, for the recovery of the same : and 

all persons, as to whose demands for any such costs, money or expenses, 

any such person shall be so adjudged to be discharged, shall be deemed 

and taken to be creditors of such prisoner in respect thereof, apd cntitl<^ 

** to the bcnclit of all the provisions made for creditors by that act ; 
subject nevertheless to such ascertaining of the amount of the said dc- 
mauds, as may be had by taxation or otherwise, and to such examination 
** thereof as is therein provided, in respect of all claims to a dividend of 
“ such insolvent’s estate and efFocts.” 

The discharge of any such prisoner so adjudicated, is also declared by Also, to s«im« 
the act to extend to '' any sum and sums of money, which shall be pay- 'annuity. 

“ able by way of annuity, or otherwise, at any future time or times, by 
“ virtue of any bond, covenant, or otlier securities, of any nature whatso- 
ever : And every person and persons who would be a creditor or ere- 
ditors of such prisoner, for such sum or sums of money, if the same 
** were presently due, shall be admissible ns a creditor or creditors of such 
prisoner, for the value of such sum or sums of money, so jMiyablc as 
aforosiiid; whicli value the said court shall, upon application at any 
time made in that behalf, ascertain ; regard l>eing had to the original 
price given for such sum or sums of money, deducting therefrom such 
** diminution in the value thereof, us shall have Ih'cii caused by the lapse 
** of time since the grant thereof, to the time of hlitig such prisoner’s pe- 
‘‘ titioii ; and such creditor or creditors shall be entitled, in respect of such 
value, to the benefit of all the provisions xr.e*!e tor creditors by that act, 

** without prejudice nevertheless to the respective securities of such credi- 
** tor or creditors, excepting as respects such prisoner’s discharge under 

that act.” Previously to the above act, the grantor of an annuity, who Previous deci- 
bad been discharged out of custody, under the insolvent act, 51 Geo. III. 
c. 125. was holdcii to be discharged, both as to his person and property, 
from all future payments of the annuity ^ But that act did not operate 
as a discharge of his sureties, or of specific securities \ And a person dis- 
charged under it was holden to be liable to his surety, for the arrears of an 
annuity, due after his discharge, which the surety had been obliged to pay 

After any person shall have become entitled to the benefit of the sta- Eflcct of di»- 
tnte 7 Geo. IV. c. 57.*^ by any such adjudication as aforesaid, " no writ of 
Jicri facias, or elegit, shall issue on any judgment obtained against such 
'' prisoner, for any debt or sum of money, with respect to wUch such per- 
son shall have so become entitled, nor in any action upon any new con- 
tract or security for payment thereof, except upon the judgment entered 

* § 51. and see stat. 1 Geo. IV. c. 1 19. § *^2 Mmile & SeL 551. AnU, 2Jd. 

10. 5 “tot. 1 Geo. IV. c. 119. 

** i Taunt. 160. aud lee itf. 854. accord, S ^0. 
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Up agakiflt sudi prisoneri according to that act : And if any suit or ac- 
** tion ohail be brought^ or any tseire facias be isBoed^ agaiiiet any such 
person, his or her heirfi> executors or administratorB, for any such d^t 
or sum of money, or upon any new oontr^t or security for payment 
thereof, or upon any judgment obtained against, or any statute or rc- 
cognizance acknowledged by, such person for the same, except as afore- 
** said, it shall and may be lawful for such person, his or her heir8,'execu- 
tors or administrators, to plead generally, that such person was duly 
discharged according to that act, by the order of adjudication made in 
that behalf, and that such order remains in force, without pleading any 
other matter specially ; whereto the plaintiff or plaintiffs shall or may 
reply generally, and deny the matters pleaded as aforesaid, or reply any 
other matter or thing which may shew the defendant or defendants not 
to be entitled to the benefit of that act, or that such person was not duly 
discharged according to the provisions thereof, in the same manner as 
** the plaintiffs might have replied, in case the defendant or defendants 
** had pleaded that act, and a discharge by virtue thereof, specially.” 

Particular modes of proceeding are appointed by the act, in the case of 
married woniiien •, and prisoners of unsound mind ^ : and the act only ex- 
tends to prisoners within the walls of the prison, except under particular 
circumstances It is also provided, that the benefit of that act shall not 
ha allowed to any prisoners ])etitioning the said court, who having %^n 
** arrested in any county or place where he or she had, at or lately before 
** such arrest, his or her usual place of abode, other than in the counties 
" of Middlesex or ^Surrey, or the city of Londott, or borough of South- 
** mark, such usual place of abode being distant more than tiveniy miles 
from the court-house of the said court, shall be removed by any writ of 
habeas corpus^ sued out on his or her behalf, or by his or her procure- 
meat or request, from custody in such county or place, to any other 
county*'.” 

And no person petitioning the said court for relief under that act, 
** who shall have been at any time discharged by virtue of the same, or of 
any other act for the relief of insolvent debtors, or who shall have been 
duly declared bankrupt before the commencement of his or her impri- 
'' souiuent, under any commission still remaining in force, and shall not 
have obtained his or her certificate under such commission, shall be eii- 
titled to the benefit of that act, within the space offve years after such 
discharge, or declaration of Imnkruptcy, unless three fourths' in number 
and value of the creditors against whom such person shall seek to be dis- 
** charged, by virtue of that act, shall signify their assent to such discharge, 
or it shall be mi&dis to appear to the satisfaction of the said court, or of a 
** commissioner thereof on his circuit, or such justices as aforesaid/ beforc 
** whom the said person shall be brought, for hearing of the matters 


• SUt. 7 Geo. IV. c. 57. § 7«. and see 
aUt. S Geo. IV. c. IBS. $ 12. 6 Bam. & 
Aid. 759. 

^ StaU 7 Geo. IV. c» 57. $ 73. and see 


stat. 1 Geo. IV. c. 119. § 44. 

' 7 Geo. IV. c. 57. $ 12. and see id. § 
52. 

* Id. § 66. 



of his.or her petUion, that sudi peraoii has since such fomer dugluirgei 
or doclaxntion of bonkniptcj) endesYowred bj industry and ftegolity to 
all just demands upon him or her, and haaincurred no unnecessary 
expense; and that the debts which such pei^n has incurred, subs^uent 
to such discharge, or declaration of bankruptcy, have been necessarily in- 
curred for the maintenance of such person, or his or her family; orjthat 
the insolvency of such person has arisen from misfortune, or from inabi- 
** lity to acquire subsistence fur himself or herself, and his or her family*/' 
It is also provided, that fhe act shall not extend to dischar^ any prir 
soncr seeking the beneht thereof, with respect to any debt due to his 
majesty or his successors, or to any debt or penalty with which he or she 
shall stand charged at the suit of the crown, or of/^^any person, for any 
offence committed against any act or acts of parliament, relative to aiiy 
“ branch of the public revenue ; or at the suit of any sheriff or other pub- 
“ lie officer, upon any bail bond entered into for the appearance of any 
“ person prosecuted for any such offence; unless three of the coininis- 
sioners of his majesty's treasury for the time being shall certify, under 
their hands, their consent to such discharge '*/’ 

As it may sometimes happen, that a debt of, or claim iipofl^ or balance 
due from such prisoner as aforesaid, may be specified in his or her sche- 
dule so sworn to as aforesaid, at an amount whicli is not exactly the 
actual amount tlicrcof, without any cul[)al)le negligence or fraud, or evil 
intention on the part of such prisoners ; there is a clause in the act ^ , 
that ** in such case, the said prisoner simll l>e entitled to all and every be- 
iieht and protection of that act ; ami the creditor iirtliat behalf shall be 
entitled to the benefit of all the provisions made for creditors by that 
** act, in rc'spect of the actual amount of such debt, claim, or balance, and 
neither more nor less tliaii the same, to ail intents and purposes, such 
“ error in the said schedule notwithstanding/' 

The J'ttfure effects of an insolvent are liable by this act : And “ before 
** any adjudication shall be made in the matter of the petition of any such 
prisoner, the said court, or commissioner, or justices, shall require such 
“ prisoner to execute a warrant of attorney, to authorize the entering up 
of a judgment against such jirisoncr, in some one of the superior courts 
at Westminster, in the name of the assignee or assignees of such prisoner, 
or of such provisional assignee, if no other assignee shall have been ap- 
<< pointed, and shall have accepted such office, for the amount of the debts 
stated in the schedule of such prisoner, so sworn to as aforesaid, to be. 
due, or claimed to be due, from such prisoner, or so much rimreof as 
** shall appear at the time of executing such warrant of attorney to be due 
and unsatisfied ; and the order of the said court for entering up such 
judgment shall be a sufficient authority to the proper officer for entering 
up the same ; and such judgment shall have the force of a recognizance: 

‘ Stat. 7 Geo. IV. c. 57. $ 64. and see '7 Geo. IV. c. 57. § 63. 
sut. I Geo. IV. c. 119. S 42, 8. * 7 Geo. IV. c. 57. § 11. 67, 8, 9. and 

Stat 7 Geo. IV. c. 57. 5 74. and sec see stat. 1 Geo. IV. c. 119. § 25.80, SO. 
sut 1 Geo. IV. c. 119. § 40. AnJtt, 388. 
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OF THE RELIEF OFmEOLVENT 'DEBTORS* 

Andif at any time it shall appear to the satisfiustion of the said courts 
that such prisoner is of ability to pay such dehts> or any part thereof, or 
that he or she is dead^ leaving assets for that purpose^ the said CO^ 
may permit execution to be taken out upon such judgment^ for such sum 
of money as under all the circumstances of the case the said court shall 
order; such sum to be distributed rateably amongst the creditors of such 
prisoner, according to the mode thereinbefore directed, in the case of a 
dividend made after adjudication ; and such further proceedings shall 
and may be had upon such judgment, as xAay seem fit to the discretion 
of the said court from time to time, until the whole of the debts due to 
the several persons against whom such discharge shall have been ob- 
talned, shall be fully paid and satisfied, together with such costs as the 
** said court shall think fit to award ; and no scire facias shall be neccs* 
‘‘ sary to revive such judgment, on account of any lapse of time, but exe- 
cntioii shall at all times issue thereon, by virtue of the order of the said 
court : Provided always, that in case any such application against any 
such prisoner shall appear to the said court to be ill founded and vexa- 
** tious, it shall be lawful for the said court not only to refuse to make any 
order on sneh application, but also to dismiss the same, with such costs 
against the party or parties making the same, as to the said court shall 
appear reasonable ; and the said costs shall be paid accordingly 


• 7 Geo, IV. c, 57. 5 stat. 54 

Geo. III. c. 23. § J4. 1 Geo IV. c. 119. 
5 25. And for the mode of proctcding 
against future effects, see stat. 1 Geo. IV. c. 
119. § 28, 9. 7 Geo. IV. t. 67. § 68, 9. 


and as to the cancelling of the Avarrant of 
attorney, and entenng satisfaction on the 
judgment, when tlie debts are satisfied, see 
stot. 7 Geo. IV. c. 67. § 52. 
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CHAP. XVI. 


Of the Removal (f Causes, inferior Courts.. 


1 HE different modes of commencing actions, in tlic courts of King’s 
Bench, Common Pleas, and Exchequer, having been already considered, it 
may be proper to take a view of the various means by which they arc 
removed thither from inferior courts. These are, by uTit of certiorari, or 
habeas corpus, from inferior courts of record ; or bjT writ of pone^ recordari 
Jacias loqitelam, or accedas ad curiam, from such as are not of record. 

The writ of certiorari * is a writ i.ssuiiig sometimes out of Chancery 
and sometimes out of the King's Bench or ('omnion Pleas and lieth 
where the king would be certified of any rec(»rd which is in the Treasury, 
or in the Common Pleas, or in any other court of record ; or before the 
sheriff and coroners : or of a record Inffore commissioners, or before the 
cscheator ; in wliich cases he may stmd this writ to any of tln^ said courts 
or officers, to certify such record before him in banco, or in Chancery, or 
iHjfore other justices, where the king pleaseth to have the same certified : 
and he or they to whom the certiorari is directed, ought to send the same 
record, or the tenor of it, as commanded by the writ; and if they fail so 
to do, then an alias shall be aAvarded, and afterwards a pluries, with a 
clause of rel causam nobis sifruijices, and after that an attachment, if good 
cause be not returned upon the pluries 

Suits commenced in inferior courts of record may, it seems, be removed 
by certiorari into the Exchequer, by the plaintiff or defendant * : And 
tin's court, having an original and in many cases an exclusive jurisdiction 
in fiscal matters, will not permit questions in the decision of which the 
king's revenue is interested, to be discussed before any other tribunal. 
On such occasions, the court interposes upon motion, by ordering the pro- 
ceedings to be removed into the office of pleas The usual order, in 
cases of this nature, is that the action be removed out of the King's Bench 
or Common Pleas, or other court in which it is depending, into the office 
of pleas in the Exchequer ; and that it shall be there in the same for- 
wardness, as in the court out of which the action is removed. This or- 
der^ however, does not operate as a certiorari, to remove the proceedings ; 


* Append. Chap. XVI. § 1, &c. 

Id. Chap. XLV. § 28. " 

2 Ld. Raym. 8S6. 1 Salk. 148. 7 Mod. 
1S§. S. C. Baraea, 345. 899. Pr. Reg. 221. 

^ F. N. B. 245. A. B. Gilb. Exec. 175, 6. 
Palm. 562. 


* Skin. 244. 246. And see Man. Ex. Pr. 
152, &c. for the difierent modes of removing 
causes into the court of Exchequer. 

^ Hardr. 176. Parker, 148. 1 Anstr. 205. 
n. Man. Ex. Pr. 161, 2. 164. n* 1 Pkiceii 
206. 
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personal order on the partfjr, to Stay thsil^^'thsrsj' ’tvilk ' Ifiberly ■ to 
ctmtnienoe his action in the office of pleas ; and 'Of Course eaHb u^on the 
defendant ixf*that action to appsar^ to aoeq)t a declaration^ and to pah the 
plaintiff in the same state of ^fitmtirdness^ hPthe office of plea8> as he was 
in the other court •. 

When a certiorari issues out of C^unccry^ it is returnable in that court ; 
Vind the n%ord when brought ap^ if wanted in another courts must be sent 
there by mittimus K And anciently^ it seems^ no other court but the 
Chancery could grant a certiorari, on a suggestion^ where there was no- 
thing before them<^ ; but it is now settled^ that a record may be removed 
into the King's Bench or Common Pleas, as well by certiorari out of 
these courts^, as hf certiorari and mittimus out of Chancery®: For, as 
the King's Bench and Commoii^loas have the superintendence of all in- 
ferior jurisdictions, their proceedings are removable into these courts, in 
order that the judges may inspect the record, and see whether they keep 
within the limits of their jurisdiction 

A certiorari lies, in general, for the removal of all causes from inferior 
courts «, whether the defendant has been proceeded against therein by ca- 
pias, or other process : and it will lie to remove an ejectment from an in- 
ferior court **. This writ may be sued out brforc, or, in some cases, after 
judgment ; and lies in civil actions before judgment, in the King's Bench 
or Comttion Pleas, in all cases where these courts have jurisdiction, and 
can administer the same justice to the parties as the court below : and 
though the cause cannot he determined in the court above, yet this writ 
may he granted, if the inferior court have no jurisdiction over it, or do 
not proceed therein according to the rules of the common law *. But if 
the inferior court have jurisdiction, and the court above have not, a cer- 
tiorari cannot be had ; as where an action is brought in lAmdon, for call- 
ing a woman whore or upon a custom or bye-law v'hich is only suable 
in the inferior court h A certiorari also lies, to remove a cause from the 
court of the isle of Ely^; or from the Cinque ports or other exempt ju- 
risdiction. And even in the case of a customary proceeding by foreign 
attachment, if the defendant cannot find bail Inflow, he may sue out a cer- 

* Per Eyre, Ch. B. 1 Anstr. S05. n. and 170, 7. setnb. contra, 
see 8 Price, 684^ Chitty’s Commercial Wi * 1 Lil. P. R. 253. 

1 V. 806, 6. k 2 Rol. Abr. 69. Carth. 75. 

*> Append. Chap. XLV. § 30. - >1 Salk. 352. 6 Mod. 177. S. C. Say. 

^ Glib. Exec. 153. citos 41 Ass. 22. Rep. 13«. 2 Bur. 777, 8. 2 Blac. Rep. 

® Cro. EUz. 821. 1 Ld. Raym. 216. 2 1060. 2 Bos. & Pul. 93. and see 5 Barn. & 

Aa*. 317. Thes, Brev. 77. Apijcnd. Chai^. Aid. 821. 1 DowL & Ryl. 587. ,, 

XVI. 5 1 , &c. **'1 Salk. 1 48. 2 Ld. Raym. 838? 7 Mod. 

* F. N. B. 244. (A). 246. (A). Gilb. 188. S. C. iniliams v. Tfcwiws, E. 22 <»co. 

Exec. 175, 6. and see 1 Madd. Chan. 12. III. K. B. cited in Doug. 751. (v% But in 

f Gilb. Excc. 143. 1 Salk. 144, 6. the Common Pleas, when the writ 'la direct- 

* 2 Dowl. & RyL 4M. per Bayiey, J. ed to the^ourt of Plw of tlie'Builiop of 

** 1 Bom. & Cres. 268. 2 Dowl. & Ryl. JS/y, it should he indorsed with '^e'^rds 

407. S. C. 3 Bam. & Cms. 650. 6 Ddwl. Isle of Ely, before it is scaled, tl.' fc 13 W. 

& Ryk 446. S. C. but see Barnes, 421. III. C. P. and see 8 East, 12S. 

Run. Eject. 2 Ed. 174^ 5. Ad. Eject. 2 Ed. "I Lil. P. R. 263. 257. 
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iiorari; and upon patllbg in bad in tlie court aboVoi the cause diall go on 

tbere^. But a certiofari lies not in geneni, where the debt or damages When debt ia 

appear to be \mitr forty shillings^: tbouf^ At court of King'w^Bcncb re- 

fused to quash a certiorari upon this gj re n s ii ^ in an action for an assault 

brought against excise officers^ v ho could not have had an impartial trial « 

in the inferior court ^ 

It seems to have been formerly holden, that no certiorari lay to Wales \ To Wakh or 

or a county palatine, in civil cases ® : and it cannot now be had as a matter palatine. 

of course ^ ; nor unless a si^ecial ground be laid> as that the case stron^y 

calls for a trial at bar And where a certiorari issued^ to remove a cause 

from the court of Great Sessions in Wales, without any special ground 

for so doings and without any notice having been given to the opposite 

party, but was not delivered to the judgi|gttf that courts till the day before 

the trial would in course have taken place, and after great expenses had 

l)een incurred ; the court of King's Bench, under tlicse circumstaiicoti J not 

only quashed the certiorari, and directed a procedendo to issue, but ordered 

that the party who issued it, should pay to the opposite party, the costs 

incurred by the latter in the court bclmv, together with the costs of the 

application By the statute 1 Geo. IV. c. 87* $ ** it shall not be By itat 1 Gca 

‘ . IV. c. 87. 

lawful for tlic defendant to remove any action of ejectment, coininenced 

by a landlord under the provisions of that act, from any of the courts 
of Gre^t Session in Wales, to lie tried in an English county^ unless 
such court of Great Session shall be of opinion that the same ought to 
be so removed, up<»n special application to the court for that purpose." 

And, by the statute 5 Geo. IV. c. KM). § 23. “ no writ of certiorari shall By sut. 5 Geo. 
l)e granted, issued forth, or allowed, to remove any action, bill, plaint, 

CJiiise, suit, or other proceeding at law whatsoever, originated in or com- 
menced, carried on, or had, in any of his majesty’s courts of Great Ses- 
** sions in Wales, unless it be duly proved upon oath, that the party or 
parties, suing forth the same, hath or have given seven days' notice 
thereof in writing, to the other i)arty or parties concerned in the action, 

&c. sought to be so removed ; and unless the party or parties so applying, 
or suing forth such writ, shall, upon oath, shew to the court, in which 
** application shall be made, sufHcient cause for issuing such writ ; and so 
** that the party or parties therein concerned, may have an opportunity 
to shew cause, if he or they shall so think fit, against the issuing or 
granting such certiorari ; and that the costs of such application be in 
the discretion of the court, wherein such application shall be made for 
such certiorari** The court of King's Bench would not grant a certio- 
rari, tq remove proceedings in quare impedit, from the court of Great Ses- 
sion at Chester, into the King's Bench, where a special verdict was ex- 
” i Salk. 148. 8 Ld. Rayin.837. 7 Mod. (t;). aod sec 2 Ken. S70. 440. 

138. S. C. • Gilb. Exec. 801. 

^ BrqjfnL JireD, Jud, 140. 2 Brownl. 82. ' Doug. 749. mOmms v. Thmat, £. 28 

MojJa^ 80. CBft^ 874. Geo. III. K. B. cited in Doug. 761. (v). 

* 4 Durnf. & East, 409. • Id, ibid. Append. Cbap. XVI. 5 6. 

* Gilb. Exec. 202. mUiams v. Thomas, » 1 jBaro. & Crea. 148. and see 13 Pric^ 

. £. 22 Geo. III. K. B. cited in Doug. W. 449. 


IV. c. 100. 
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OF. THB BEMOVAIi OF CAVaSS, 


In criminal 
caies. 


In civil actions, 
after judgment. 


Form of scire 
Jadas, after re- 
moval by ccT- 


pected to be found ; the proper course beings to remove the spedal verdicts 
when found, into the latter court, by writ ol error*. And s plaint in 
replevin cannot be removed from a county court in Wales, into the King’s 
Bench, by certiorari 

In criminal cases, a certhrari always lies, unless it be expressly taken 
away^; but an appeal never lies, unless it be expressly giv# by the sta- 
tute A certiorari is granted of course, on the application of the crown: 
but when a defendant applies for it, he must lay some ground before the 
court, supported by affidavit And the court of King’s Bench may grant 
a certiorari, to Yemove an indictment fur a •misdemeanor, from the Great 
Sessions in Wales, into this court But the court refused a certiorari, 
to remove an indictment for a misdemeanor, and proceedings thereon at 
the assizes, after conviction and before judgment ; which was prayed for 
the purpose of applying for a new trial, on the judge’s refusal of the evi- 
dence, on the ground of the verdict being against evidence, and the judge’s 
direction ^ On moving for a rule nisi for a certiorari, to remove an order 
of sessions, it is irregular to entitle the affidavits in any cause ; and if they 
are entitled, tliey cannot be read 

After judgment, a certiorari does not in general lie, to remove a cause 
from an inferior court ^ ; and therefore if it be returned thereon, that the 
defendant is condemned by judgment, he shall be remanded, and continue 
in prison^ without being let to bail against the will of the plaintiff, until 
agreement be made with him of the sum adjudged h So where, in an ac- 
tion for sixteen pounds, brought in the forest court of Knaresborough, the 
defendant suffered judgment by default, and afterwards sued out a certio^ 
rari, to remove the cause into the King’s Bench ; the latter court held, 
that the certiorari was too late, and made a rule for a procedendo abso- 
lute, although the defendant, in opposition to that rule, swore that the 
jurisdiction of the inferior court was limited to Jive pounds But if a 
defendant in execution have an action depending against him iii the court 
below, this, being returned, ^ill be a cause of detainer in the court above: 
And ill cases of absolute necessity, as where the inferior court refuses to 
award execution the court above will grant a certiorari after judgment, 
for the sake of doing justice between the parties. So, where the inferior 
court acts in a summary method, or in a new course different from l^e 
common law, a certiorari lies after judgment ; though a writ of etror docs 
not K 

If the judgment of an injerwr court be removed into the King’s Bench 
by certiorari, and the party sue a scire Jlacias to have execution upon such 


“ 6 Dowl. & Ryl. 489. 

^ 5 Barn. Sc Cres. 206. 7 Dowl. & RyU 
709. S. C. 

^ S Dowl. & Ryl. 35. and see ic/. 275. SOI. 
2 Bam. & Cres, 228. S DowL & Ryl. 306. 
S. C. 8 DowL & Ryl 117. 

* 2 Duraf & East, 89. 

* S Durnf. & East, 658. 

f IS East, ill. and see 2 Ken. 370. 440. 


* 1 Born. & Cres. 267. 
h 7 Dowl & Ryl 769. .’i 

> Stat 2 Hen. V. st. 1. c. 2. Year Book, 
9 Hen. VI. 8. 
k 1 Lil P. R. 252, 3. 

I ] Salk. 263. and see 9 Moore, 649. 2 
Bing. 344. a C. 10 Moore^ 32. 171. 

2 Bing. 463. S. C. 
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jttdgtti^nt> he ouglit to Ac^ in his scire facias, that it is the judgment of 
an inferiohr dourt^ rcmovedP*hither by c^tiorafi, and to point out the par- 
tldhkr limits of the inferior jurisdiction, and 'priay c.^rcutioii witl^i those 
limits : But if the judgment be removed into the King’s Bench jbySvrit 
of error, and affirmed^ the party may have execution in any part of Ertg- 
land; for by the alRrmancc it is become' the judgment of the Ki]|t^s 
Bench •. And now, by the statute 19 Geo. ill. c. 70. § 4. reciting that 
persons served with process issuing out of inferior courts, where tlu‘ debt 
is under ten pounds, (since extended to hventg pounds, by the statute 
7 & 8 Greo. IV. c. 71* § 8.) may, in order to avoid execution, remove their 
persons and effects beyond the limits of the jurisdiction of such courts ; it 
is enacted, that in all cases where final judgment shall be obtained in 
any action or suit, in any inferior court of record, it shall and may be 
lawful to and'for any of liis majesty's courts of record at fVeslmhistcr, 
upon afhdavit made and filed of such judgment being obtained, and of 
diligent search and inquiry having been made after the person of the 
defendant or hLs effcHsts, and of execution having issued agsiinst sueli 
person or effects, and that they arc not to be found within the jurisdic- 
tion of the inferior court, to cause tlie record of the said judgment to be 
removed into such superior court, and to issue writs of execution therc- 
ttixm, to the sheriff of any counly or place, apiinst the defendant's per- 
son or effects, in the same manner as upon judgments (jbtained *ln tlie 
said courts at Westminster:** Wliich provision is extended, by a subse- 
quent statute*’, to the courts in and the vonntivs palatine: but 

from these courts, a transcript of the record is to be remewed, and not the 
record itself ; and the latter act extends to all judgments, for the defend^ 
ant as wtII as the plaintiff. In a case arising upon the former of these 
statutes, where a judgment was signed agjiinst a defendant in an inferior 
court of record, and he surrendered in discharge of his bail, but, before he 
was charged in execution, he was removed to the Fleet by haheas corpus; 
the court of Common Pleas determined, that a certiorari might bo gnmtod 
to remove the record, in order to charge him in execution in the Fleet, on 
tho ground thiit although the case of a prisoner in actual custody be not 
within the express terms, yet it is within the equity of the statute But 
the i(tatute 19 Geo. III. c. 79. § 4. is confined to suits in inferior courts, 
where the proceedings are similar to those in the superior courts ; and 
therefore does not extend to the case of a foreign attacliment And a 
certiorari, we have seen ®, will not lie, to remove the record of a judgment 
obtained against a defendant in the county palatine of Durham, for the 

° 1 Ld. Rayiii. dlC. 3 Salk. S20. Carih. and decrees of the courts of Great Sessions 
SOI. Cl,;. and see S Durnf. & East, 657. in fVales, against persons residing out of Uic 
but see F. N«'B. 242. C. Gilb. licpl. 117. jurisfliction, by process from the courts at 
^ SS Geo. IIL c. G8. § 1. And for the We.Uvnnster, 
forms of writs of certiorari and procce<.l;ngs ® 1 H. Biac’, 532, S. * 
on this alaft^ see Append. Chap. XVI. § 5 Bam, & Aid. 821. T DowL & Kyh 

10, &C. SM abo stat 5 Geo. IV. c. 106. 537. S. C. 

§ 1 5. for enforcing obedience to rules, ordcr-s ‘‘ af n/e, 286. 
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OF THE REMOVAL OF CAUSES^ 

pilose of enabling his bail to render him in the' court of King^ Be^b^ 
fchbugh he be a prisoner for debt in the cu8tody%f ihe marshal V * ** ' 

As persons scrved'^ivith process issuing out of courts of requests may^ 
in order to avoid execution, remove their persons and effects beyond the 
limits of the jurisdiction of the said courts, there is a cla^e in the court 
of requests act for the city of Balh^y &c. that ‘‘ in all cases where a final 
decree or judgment, for any sum or sums exceeding ten shillings, shall 
have been obtained in the said ccurt, it shall and may be lawful to and 
for any of his majesty’s courts of record at Westminster ^ upon affidavit 
made and filed of such decree or judgment being obtained, and of dili- 
gent search and inquiry having been made after the person or persons 
4)f the defendant or defendants, or his her or their goods and chattels ; 
and of the precept of execution having issued against the person or per- 
“ sons, or effects, as the case may be, of the defendant or defendants ; and 
** that the person or persons, goods and chattels, of such defendant or de- 
** fendants is or are not to be found within the jurisdiction of the said 
** court, (which affidavit may be made before a judge or commissioner au- 
thorized to take affidavits,) it shall and may he lawful to and for such 
superior court to cause the record of the said decree or judgment to be 
removed into such superior court, and to issue writs of execution there- 
upon, to the sheriff of any county, city, liberty or place, against the 
person or persons, or effects, of the defendant or defendants, in th<| 
same manner as upon judgments obtained in the said courts at WesU 
minster; and the sheriff, upon every such execution, shall, and he is 
** thereby authorized to detain the defendant or defendants, until the sum 
of ten shillings be paid to him, or to levy the same out of the effects, 
** according to the nature of the execution, for the extraordinary costs of 
the plaintiff or plaintiffs in the said court, subsequent to the said decree 
or judgment, and of the execution in the superior court, over and above 
“ the money for which such execution shall be issued.” And there arc 
similar clauses, in the court of requests acts for other populous districts ; 
as for the town and Iwrough of Grimsbt/, and the liberties thereof, and the 
several parishes and places in the hundred or wapentake of Bradley, Ha-^ 
rersi(H\ and the eiust division of the hundred or wapentake of Yarborough, 
in the county of Lincoln*^ ; the hundred of Elloe, and parishes of Surjleet 
and Gosberton, in the hundred of Kirlon'^; the borough and parish of 
Boston, and hundreds of Skirbeek and Kir ton, (except the parishes of 
Gosberton and Surjleet ®,*) and the sokes of Bolingbrooke and Horvcastle, 
and other places, in the same county the Isle of Wight, in the county of 
SovTUAMPTos the townsliips of Stockport and Brinnington, and ham- 
lets of Edgeley and Briiiksway, in the county palatine of Chester^; 
the town and liberties ol^Bevcrley, in the county of York^; the town and 

* S Dowl. & Ryl 177. * Id. sess. 2. c. I 5 14. 

** Stat. 45 Geo. 111. c. Ixvii. § 87. * Id. c. Ixxviii. 5 81. 

* Stat. 46 Geo. III. c. xxxvii. § 28. » Stat. 46 Geo. III. c. M. § *8. 

* Stat. 47 Geo. III. sess. 1. c. xxxvii. § ^ Id. c. cxiv. § 86. 

8S. . ^ Id, c. cxxxv. $ 84. 
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FROM INFBRIOa COURTS. 

pwt nS^^ndmck, and vilk of RafMgute and Sarr^ and-«everol parUb^ 
in the of KBNT^/^tkc parishes of Saint John the Baptist, . Sa^^t^ 

Peter the Apostle, and Birchington, and the vill of )Voodi in the Isle of 
Thanet the town of Graoeiejtdj and hundreds of^TolUngtrigigJi^Dart^ 
ford, Wilmington, and Axiane and the hundred of Codsheath, and other 
places, in the same county*^; the parishes^of Hales Owen, Rowley 
West Bromwich, Tipton, and manor ^ Bradley, in the counties of ITofi- 
CE8TER, Salop, and Stafford^; the township of Wolverhampton, and 
other places, in the latter county ^ ; the town and borough of Ipswich, in 
the county of Suffolk^; and the parish of Manchester, in the county 
jialatmc of LakcasterK 

The writ of certiorari should be directed to the judge or judges of the Direi'tion, am! 
inferior court, from which the cause is intended to be removed ; and w^hen 
it is for the removal of a cause, should command them to cei^ify the rc- 
cord, with all tilings touching the same ^ ; therefore, where a eertiorari in 
such case was to certify the tenor of a record, it was superseded as erro- 
neous ; for being to remove a record out of an inferior court, in order to 
be proceeded on in a superior one, it ought to have been to certify the very 
record ; for otherwise no proceeding could be had upon it K When the Teae and return 
certiorari issues out of Chancery, it is an original writ, and may be tested 
at any time in term or vacation ^ ; and should lie made returnable on a 
^aRcral return-day : But when it issues out of the King s Bench or Com- 
mon Pleas, it is m judicial writ, and should be tested in term-time ; and, 
in the King's Bench, it is usually made returnable on u day certain in 
court*”. If the writ be inis-directed ”, or otherwise bad in point of law, QH.i»hin^, and 
the court wdll order it to be tpiashcd, if before them ; or, if not returned, 
ivill grant a supersedeas But the court cannot quash a writ that is not 
before them ^ : And though the parties to whom the ceiliorari is directed, 
and in whose keeping the record is, may object to make a return of it, on 
account of an informality in the direction, yet they having in fact returned 
it into the court above, no such olijection can be taken by third persons i*. 

The writ of certiorari, we have seen S lies for the removal of all causes Habeas eorjms, 
from inferior courts, whether the defendant has been proceeded against causes, when ii 
therein by capias, or other process : But the writ of habeas corpus, which *"^**®* 

will next be considered, only lies where the defendant has been arrested 
upon, or served with a copy of a capias, and either remains in custody, or 


* St&t. 47 Geo. III. scss. 1. c. xxxv. $ 
29. 

^ Id, sess. 2. c. vii. § 24. 

* Id, c. xl. § 27. 

^ Stat. 48 Geo. III. c. i. § 30. 

** Stat. 47 Geo. III. scss. 1. c. xxxvi. $ 
26. 

^ Stai. 48 Gee. IIL c. cx. § 34. 

* Stat 47 Geo. lit* oess. 2. c. Ixxix. § 

86 . ^ 


Stat. 48 Geo. III. c. xliii. § S3. 

* Append. Chap. XVI. $ 1, &c. 

2 Atk. 317. and see 1 Madd. Chao. 12. 

* Tiyc, 10. 

Thes, Brev, 07, 8. Append. Chap. XVI. 
§ 1, &c. 

" 2 Atk. 818, 19. 

* Id, 318. and see Say. Rep. 166. 

* 4 Durnf. & East, 499. 

^AnU,396, 
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OF tKB REMOVAL CAUSES, 

has^giveii hdl*- Jatter wijvtMogh its direct object be to bric^ ap 
the Sotfy of the defendant^ serves daseqaenthSlf to remove cd^iNsr;^8gainst 
him firom ihferior courts: And the ground of removal upon this writ isi 
that when mdefeudaot* against whom therein a cause depending in an in- 
ferior court, is removed by /ladeas corpus into the court ahpve, the inferior 
court have lost their jurisdiction over him ; and not havihg jurisdiction 
over Jiis person, they cannot proceed in the cause, and the bail, if any, in 
the inferior court arc discharged **. But this writ only lies for the defend^ 
ant, and cannot be had by the plaintiff, to remove his own cause from an 
inferior court ®. 

'Ac writ of habeas^ corpus, of which something has been already said*, 
as it is used to remove prisoners into the custody of the marshal of the 
King's Bench or warden of the Fleet prison, is a judicial writ, issuing out 
of tlic court of King's Bench or Common Pleas : and, like the certiorari, 
should be directed to the judge or judges of the inferior court, in which 
the record is ® ; commanding them to have the body of the defendant, to- 
gether with the day and cause of hi$ being taken and detained, to do and 
receive Ike. There is an old rule of court s, by which the habeas corpus, 
when directed to the inferior courts of London, Westminster, Southwark, 
and other courts within miles of London, might have been returnable 
immediate ; but otherwise it must have been returnable on a day certain 
in court s. This rule however having fallen into disuse, the writ, we have 
seen is now always made returnable immediate. 

The writ of certiorari or habeas corpus, when delivered to the judge or 
judges of the court below, instantly suspends their power ; so that if they 
after>vards proceed, it is a contempt, for which they are liable to an at- 
tachment ; niirf* the subsequent proceedings arc void, and coram nonjndicc^. 
On reedipt of the writ therefore, it should be forthwith allowed and re- 
turned : and the olficcr cannot refuse to obey it, under pretence of not 
being paid his fees in the court below, or the charges of bringing up the 


* 1 Barn. & Cres. 618. 2 Dowl. & Kyi. 
722, S. C. 4 Bam. & Cros. 401. 6 Dowl. 
& Ryl. 407. S. C. 

* Skin. 244, 6. Aiul see 3 Bac. Abr. 16. 
3 Maulc & SeL 828. in which latter case it 
was holden, that upon the removal of a 
cause by ceiiiorarit out of an inferior court, 
the pledges below arc discharged, by putting 
in and iierfi'cting bail above: and the dis- 
tinction seems to be, that when tlie jUaintiff' 
removes the cause, the bail arc immediately 
dischnrgetl ; but when the dtfcndaiU rcniovts 
it, they are not discharged, unt#' bail above 
b»' put in and \>erfccted. Id, 830. />er Ruy- 

J. 

* Cas. Pr. C. P. 6. Pr. Reg. Itlti. Atdc, 


“ AntCt 347, &c. 

*■' For the direction of the writ of habeas 
corjms in jwrticular cases, sec Append. Chap. 
XVI. § 18. 

^ Apt^end. Chap. XVI. § 16. 

^ U. 61. 1664. § 8. K. B. and see R. 61. 
1664. § 11. R. H. 13 & 14 Car. II. C. P. 
»> Ante, 849. 

* Bro. Abr. tit. Cause de remotycr jdcot pi. 
48. 1 Salk. 148, 9. 2 Ld. Ilaytn. 837. 8. 

S. C. Gilb. Exec. 144. 200. 202. GUb. 

Rcpl. 117. Doug. 749. as to the writ of rtr- 
ti^rarii and Cro, Car. 261. 1 6iIod. 195. 

T. Jon. 209. 3 6Iod. 86. Skin. 244. 1 

S:dk. 148. 352. 6 Mod. 177. S. C. as to the 
writ of habeas corjnts. 



FROM iNFERKm CODRYS. M5 

defendMt^: for the former^ he hqi Wgro^ remedy, by acdoit; and for 
the if not paid, thh defendant may be remanded *». 

It was formerly usual for the defendant in an inferior oouit to sue out Wlien formerly 
a writ of certiorari or habea^^coi'pus, and keep it 14 hfc poekcl, , without 
producing it, till issue was joined, the jury sworn, and the plaiiitilT hod 
given his evidence ; by which means the plaintiff was not only put to 
considerable expense, but the defendant, knowing before-hund wlifiit proofs 
he could produce, had an op]X)rtunity of opposing them by false wit- 
nesses To remedy this mischief, it was enacted by the . statute 43 £liz. Must bo do- 
c. 5. that “ no writ of habeas corpus, or other writ, to remove any cause 
depending in an inferior court having jurisdiction thereof, shall re- 
ceived or allowed by the judges or officers of such court, but they may 
proceed therein as if no such writ were sued forth or deliyered, except 
** the said ^vrit be delivered to such judges or officers, before tlie jury have 

appeared, and one of them is sworn/* And still further to avoid vexa- Before issue, or 
tious delays, by the removal of causes out of inferior courts, it was enacted 
by the statute 21 Jac. I. c. 23. § 2. that no writ of habeas corpus, cer^ 

** iiorari, or other writ, except writs of error or attaint, to stay or remove 
any cause depending in an inferior court of record, having jurisiUction 
“ thereof, where the s.ame arises within its jurisdiction, shall be received 
** or allowed by the judges or officers of sueli court, but they may ])rocccd 
" therein, &c. except tlie said writ be delivered to such judges or officers, 
before issue or demurrer joined in the said cause ; so as the same be not 
joined within six weeks next after tlie arrest, or appearance of the de- 
fendant.** This statute is confined to inferior courts of record ; and 
does not extend to the case of an interlocutory judgment ; therefore, the 
practice in tliat case is to allow the habeas corpus or ccr^orari, in like 
manner as upon the 43 Eli/.., provided it be delivered at any time before 
the jury arc sworn j which is also the practice, where issue is joined 
within six weeks next after the defendant’s arrest or api)caraiice. 

By the statute 21 Jac, 1, c. 23 it is further provided, that " if in any Not allowal, in 
canac, not concerning freehold or iidicritancc, or title of land, lease or 
rent, commenced or depending in any such inferior court of record, it 
“ shall appear or be laid in tlic declaration, that the debt damages or things 
demanded do not amount to or exceed the sum of Jive pounds, then such 
cause shall not be stayed or removed by any writ or writs whatsoever, 
other than writs of error or attaint : And if any writ or writs shall be 
granted or sued forth contrary to the intent and meaning of this act, 
the judges of the inferior court m^ disallow and refuse the same, and 
proceed as if no such writ had been granted or sued forth : provided 


^ 2 Str. 814. 2 liur. 1152. and see Pr. 
Keg. 219. 1 11. Biao. 105. 

1 Str. SOS. 2 Str. 1262. 

^ See the preamble to the statute 43 Eliz. 
c. 3. But if the certiorari had been delivered 
after the jury Were charged with i!ie evi- 
dence, the inferior court might have pro- 
ceeded to take the verdict,, and then rertified ; 


because the jury were sworn to speak the 
truth, and j^e intent of the certiorari in such 
cose was not to stop the trial. Gilb. Exce. 
144. 

* 2 Bmr. 759. but see Pr. Keg. 217. 
Barnes, 221. S. C. conira, 

*§ 4 . - 
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Similar recogni- 
sance ret^iiircd, 
•B jvmoval into 


*' tie an utter barrister of ihh years standing at fbe bar of Mib of 
" the firar inns of court, steward or nnder4tet«rard, town-dedi/jadge or 
recorder of such inferior courts or assistant to the judge or judges of the 
** same^ who is dot an utter barrister of th^ standings there present^ and 
" not of counsel in any action or suit there depending 'If this proriso 
be not copiplicd withi the cause may be removed at any time ^ : and the 
court will not grant a procedendo, where the judge is a barrister^ if he be 
not present at the triai<^. 

Soon after the making of this statute, a method was contrived of re- 
moving causes for sums not exceeding^vc pounds, by setting up an action 
for a fictitious demand to a larger amount ; and then, upon suing out a 
habeas corpus, all the causes were removed together To defeat this 
contrivance, it was enacted by a subsequent statute S that the judges of 
such inferior courts as arc described in the statute of JameSj may pro- 
** cccd in such causes as are therein specified, which appear or are laid 
not to exceed the sum of Jive pounds, although there may be other ac- 
tions against the defendant, wherein the plaintiff ’s demands may exceed 
** the sum of five pounds.** And lastly, by the statute 19 Geo. III. c. 70. 
§ 6. which takes away the arrest under tai pounds in inferior courts, it is 
provided, that no cause, where the cause of action shall not amount to 
** the sum of ten pounds or upwards,** (since extended to twenty pounds, by 
the statute 7^0 Geo. IV. c. 7^* § 0.) shall be removed or removeablc 
into any superior court, by writ of habeas corpus or otherwise, unless 
** the defendant shall enter into a recognizance to the plaintiff, in the in- 
ferior court, with two sufficient sureties, in double the sum due, for the 
** payment of the debt and costs, in case judgment shall pass against 
him ^*' This statute is not confined to actions of debt, or for the re- 
covery of liquidated damages ; but extends to all actions brought for the 
recovery of debts or damages, under an arrestable sum : and therefore, 
where an action ^vas brought in an inferior court for defamation, and the 
defendant, aft6r entering a common appearance, and suffering judgment 
by default, removed the proceedings by certiorari into the King’s Bench, 
without entering into any recognizance ; the court held, that the case was 
ndthin the statute, and awarded a procedendo, for the defendant's default 
in not entering into the recognizance thereby required, the damages being 
laid under an arrestable sum But where an action was brought in an 
inferior court for 81, 1 7s, 3d, and the damages were laid in the declaration 
at 20/. and the defendant, after interlocutory judgment signed against him, 
removed the cause into the King’s ^^Bcnch by habeas corpus cum causd, 
without entering into the recognizance required by the statute 19 Geo. III. 
c. 70. § 0. the court refused to award a procedendo \ A similar recogni- 
zance is required, on the xemoval of causes from any court of inferior juris- 

* $ 6. t For the form of a sdet Jadasr on a ro- 

^ Cro. Car. 70. 3 Ifoil. 84. cognizance of bril on itttute, see Ap« 

* 1 Bur. 614. ^ pend. Chap. XLIII. § 16. » 

* Palip. 403. s 4 Dowl. & Ryl 350. 

* J< Geo. 1. e« 39. $ 3. Jd, 363. 3 Barn. & Cres. 803. S. C. 
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tihe ecmrt of Common Ploosat LancaHer, where die eauee of 
action dofo not amount to tke sum of 10^. or upwards, by tbe statute 34 
Geo, III. c. 68. § 2. And two days notice exclusive must be given of 
the bail, in the court below, in order that the plaintiff may h^ve an oppor- 
tunity of inquiring into their suflicioncy •. ^ 

On a certiorari, the record itself is returned, in the condition in which 
it was when the writ came to the court below ** ; And this writ removes all 
things done in that court, between the teste and return of it ^ But 
a habeas corpus, the record itself is never removed, as it is upon a rer- 
iiorari, but remains below ; and the return is only an account or history 
of the proceedings, stated and sent up to the superior court, to enable 
them to judge and determine the matter there It is not deemed a suiK- 
cient return to a habeas corpus, that l)efore the coming of the writ, the 
party was bailed ; for he is still in custcnly in contemplation of law ® : And 
when the writ is disallowed by tlie inferior court, for any of the causes be- 
fore mentioned ^ it must still be returned to the superior court, with the 
special matter «. 

On the return of the certiorari or habeas corpus, if the defendant be in 
actual custody on mesne proce.ss, the court w'ill not dischai^c* him, 
until bail he put in and perfected above *' ; and therefore in such case, the 
usual way of gaining the defendant his liberty, is to put in and perfect 
bail below, before the writ Is brotiglit *. Wlien the defendant is not in 
actual custody, at the return of the certiorari or habeas corpus, he must 
put ill bail, if called upon, in the court above ; which bail is either ro/w- 
imn or special, as in the court below. 

Before the statute 12 Geo. I. c. 21). every di^fendant, not being an exe- 
cutor or administrator, must have put in speeiat hail u]Km a certiorari or 
habeas corpus, in iUl actions whatsoever, except actions for words, and 
trilling assaults, unless a judge had otherwise ordered By that statute, 
no person shall be lioldeii to special bail, upon process issuing out of an 
“ inferior court, where the cause of action shall not amount to the sum of 
MUings or upwards.” And, by a subsequent statute no per- 
son shall be arrested, or holdeii to special bail, ii])on such process. 
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Ed. 699. 

b Gilb. Excr. 144. 200. Gilb. Rppl. 117. 
S. P. 1 Salk. 362. 6 Mod. 177. S. C. 2 Ld. 
llaym. 1102. 2 Atk. 317. 4 Barn. & Cre&. 
40). G Dowl. & li\l. 497. S. C. For the 
forms of returns of proceedings in a borough 
court, see Append. Chap. XVI. § 2.; in the 
Mayor's court of London, by foreign at- 
tachment, irf. § 4 ; and in the Great Sessions, 
id. § 15. 

* 1 Salk. 149. 2 Ld. Raym. 838. S. C. 

* 1 Salk, 852^ 6 Mod. 177. S. C. Skin. 
244. And for the form of a return tliat the 
defendant was taken, &c. on a plaiat levied 


in the sherifT’s conit of Loftdtm, see Append. 
Clwp. XVI. § 17. 

® Salmon tjf Slade, II. 26 & 26 Car. II. 
ciU*d in 2 Cronip. 3 Ed. 402. 

^ Anlc, 405, 6. 

B 1 MimI. 196. 3 Mod. 86. Carth. 69. 2 
Cromp. 3 Ed. 402. 

» K. M. 1664. 5 7. R. II. 2 Joe. U.(«). 
K. B. R. M. 1654. § 10. C. P. 

* New Guide, K. B. 244. 
k R. M. 16^4. 5 9. R. H. 2 &,SJac,U. 
K. B. R. M. 1649. reg. 2. li. M. 1654. § 
12. C. P. 1 Salk. 9B. 102. > 

> 19 Geo. III. c. 70. $ 1. 



C. P. at Xoii* 

caster. 

Notice of bail, 
in court below. 


When record is 
rtMiiovcd, on cer- 
tiorari or habeas 
corjtus, and when 
not. 


Wlwit is not a 
giMut return. 

Writ, when div 
allowed, must be 
rctiiined. 


Bail on rrr/iu- 
rart, or habeas 
corjnts. 


S|)ecinl ))ail, 
wlion rc‘(}uireil, 
and jrhen nuU 



m 


OF THE nBUOVAh OF CAUSES^ 


In court bcluw. 


Wlien, ami how, 
put tn. 


■Rail-piccc, in 

K. U. 


In c. r. 


When common 
bail sudiciciit. 


Special bail, be- 


where the cause of action shall not amount to the sum of ten pounds Or 
** upwards/' This provision has been since extended^ by the statute 7 & 
8 Geo. IV. c. 71 • J to all actions in inferior courts, where the cause 
of action shall not amount to twenty pounds, exclusive of any costs, 
cliargcs and expenses, that may have been incurred, recovered, or be- 
come cliargeuble, in or about the suing for or recovering the same, or 
'' any part thereof : ” Therefore, at this day, i||iless there be a cause of ac- 
tion to that amount, the defendant need not put in special bail, upon 
cerliarari or habeas corpus, in the court above : though, if it be under 
that amount, he must enter into a recognizance with two sureties to the 
plaintiff in the court heUnv, pursuant to the statute 19 Geo. 111. 
c. 70 . } 6 *. On a recognizance to render in an inferior, court, if the 
proceisdings arc removed into the King’s Bench by writ of error, a 
render in that court lias been deemed a good performance of the con- 
dition 

the return of the writ dt eeriiarari^, or habeas corpus, the plaintiff 
should oljtain a rule or order Aom a judge, for a jirocedetwo, unless the de- 
feiidnnt put in bail within days after notice of the rule, if in term; 
or, ill vacation, within shv days after notice thereof But it is a rule in 
the King’s Bench, tliat bail shall be put in upon any writ of habeas 
“ corpus, before the writ is returned ; and tliat such bail shall not be 
“ talcon by any justice of this court, unless that writ, with the return 
** thereof, shall be offered before the said justice to be filed, at tlie time of 
“ putting it in If a defendant be arrested by process of the King’s 
Bench, and rouioved by habeas corpus to the Common Pleas, he may put 
in and justify bail in either court^ . 

Tlio bail upon a habeas corpus are taken on a haiUpkee, which is an- 
nexed to the writ and return, setting forth, in the King’s Bench, that the 
defendant is delivered to bail upon a habeas corpus, at the suit of the 
plaintiff or plaintiffs in (he plaint R ; in whicii respect it differs from the 
bail-piece upon a cepi corpus : In the Common Pleas, the bail-piece con- 
tains a short statein(*nt or abstract of the habeas corpus, with the names 
and additions of the bail, and the sum sworn to ; and iu that court, it is 
filled up by the clerk of the dockets, who attends one of the judges to put 
in the bail, and to render tlie principal, if necessary \ When commoti 
bail are suffieient, the buil-picee * slunild be filled up, aimexcd to the habeas 
corpus and return, and filed by the defendant’s attorney at a judge’s 
chambers, within the time allowed by the rule and notice ^ thereof given 
to the plaintiff's attorney. When bail are required, they may be put 
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in at an; time pending the rule^ before a judge in town^ commissioner in 
the country, or judge of assize in his circuit* : and they are either abso* 
luie, or de bene esse, as upon a cepi corpus \ Tlic recognizance of bail, in 
the King's Bench, is general, that if the defendant be condemned at the 
suit of the plaintiff (or plaintiffs) in the plaint, he shall satisfy the costs 
and condemnation, or render himself to the custody of the marshal but, 
in the Common Pleas, it is .^en in a penalty or sum certain, befbg double 
the amount of the sum sworn to, upon condition that the defendant do ap- 
pear to a new original, to be tiled within tw’o terms ; and that if he be 
condemned in the action, he shall pay the condemnation money, or render 
himself a prisoner to the Fleet : and in that court, on a removal by ha* 
heas corpus, the original should it seems be shewn, upon tendering the de- 
claration, if insisted on ; and agree in the nature of the action, the sum in 
demand, and the county, otherwise the bail arc not liable 

When special bail are put in upon a habeas corpus, notice thereof should 
be given in writing, before tlie expiration (X tiie rule, to the plaintiff^s 
attorney who is allowed tnrnty eight days in the King's Bench, or in 
the Commoii Pleas l7vcnty days after they arc put in, to except to them : 
ciiid if he do not except to them for insuilicieiicy within that tiine,tlie bail- 
piece should be filed by the defendant's uttorn(‘y, within four days after**. 
If the bail in an inferior court offer to become bail in the action in the 
King’s Bench, the plaintiff is in general coinpellahle to take them ; be- 
cause he might, but did not except to them below : But it is otherwise, when 
.1 cause comes hither out of London ; for the sufliciency of the bail there 
is at the peril of the clerk, and he is responsible to the plaintiff; so 
that the plaintiff had not the liberty of excepting to them ; and the clerk 
is not responsible, if they be deficient in this court, though he was in Lo«- 
don *. 

If the plaintiff be dissatisfied with the bail put in by the defendant, he 
should obtiiin a rule or order from a judge, for better bail, which will en- 
title him to a procedendo, unless they arc perfected in four days after ser- 
vice of the rule ^ ; and thereupon the satne or different bail must justify, 
(as in other cases,) within the four clays, if the rule be served in tervi ; 
but if served in vacation, it is sufficient for the defendant to give notice, 
within the time allowed by the rule, of an intended justification on the 
first day of the ensuing term *. The court of King's Bench, we have 
seen will not give time to correct a misnomer in the notice of justifica- 
tion of bail ; and it is a rule in that court, not to allow time for justifying 
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bail on a kaheat corpus, on account of the delay \ except in case of xm- 
avoidable accident, such as the unexpected illness of the bail K Where 
the rule for better bail was served on the 14th of January, and the bail 
did not justify until the 19th, the court held, that the plaintiff ’s proce^ 
dendo was regular ^ : But where the rule expired in vacation, a render on 
the first day of the ensuing term, sedente curid, was deemed good; 
though notice was not given till afterwards on the same day, and after a 
writ of procedendo had issued to an inferior court, where the cause origi- 
nated^. 

The bail upon a habeas corpus are liable to all the actions mentioned in 
the return of it, wherein the plaintiff or plaintiffs shall declare within Irvo 
terms But this must be understood of the bail upon uo^haheas corpus 
hefiyj^e declaration ; for it is said, that if the plaintiff have declared before 
the habeas corpus delivered, in one action which requires special bail, and 
in another wherein common bail is sufficient, the bail shall be special only 

to that action which requires special bail, and common to the other 
On a removal after declaration, special bail are liable, though the plaintiff 
declare in a different kind of action jn the court above, so as it be fur the 
same cause 8. And where one of the Yeomen of the King's guard had 
been arrested, without leave from the Lord Chamberlain, by process issu- 
ing out of the Palace court ; and that court had refused to discharge him 
out of custody, on filing common bail ; and, bail above having been put 
in and perfected in that court, the defendant, after interlocutory judgment 
signed, removed the cause into the King's Bench by habeas corpus, and 
put in and perfected bail ; the court, under these circumstances, refused 
to order an exoneretur to be entered on the bail-piece 

If bail be not put in and perfected in due time, a procedendo may be 
awarded ^ : which is a judicial writ, directed to the judges of the inferior 
court, commanding them to proceed in the caused notwithstanding the writ 
before delivered to them. The procedeitdb removes the suspension created 
by the certiorari, or habeas corpus ^ ; and this writ may also be awarded 
where it appears upon the return of the habeas corpus, that the court above 
cannot administer the same justice to the parties as the court below ; as in 
the cases before mentioned*", where an action is brought in London, for 
calling a woman whore; or upon a custom or bye-law, which is only 
suable in the inferior court. So, where a habeas corpus was brought after 
interlocutory and before final judgment in an inferior court, and the de- 
fendant died before the return of it, a procedendo was awarded : because, 
by the 8 A 9 W. III. c. 11. § 6. the plaintiff may have n scire facias 
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agunat the execnton, and proceed to judgment, whidi he cannot have in 
another court ; and by this means he would be deprived of the effect of his 
judgment^ which would be unreasonable*. So> where an action was 
brought in the sheriff’s court of Ixmdon, against two partners^ and one of 
them brought a habeas corpus, and put in bail for himself only, a proce-» 
dendo was granted : for otherwise the plaintiff would have been disabled 
from going on in either coiirt'*. And a procedendo was awarded in an ac- 
tion brought in the Palace court, on a bail bond ^ven to the officer, on 
process issuing out of that court : for, by the statute 4 Anne, c. 16. § 20. 
the action on the bail bond ought to be brought in the same court where 
the original action was commenced, in order that the court may give such 
relief, in a summary way, to the plaintiff and defendant in the original 
action, and to the bail upon the bond, as is agreeable to justice But the 
plaintiff in an inferior court, from which a cause is removed by habeas 
corpus, is not entitled to a procedendo, after render of the defendant, and 
notice of such render ; although the render be made after the day on wl^h 
the rule for better bail expires And a procedendo cannot issue after ser- 
vice of the rule for the allowance of bail, on the ground that the plaintiff 
was called by a wong name in the notice of bail ; but the rule for the 
allowance should be first set aside 

In causes removed from the Mayor’s court of Ijmdon, the court above Discussing 

. , , . , . lidity of custom 

will allow the validity of the custom or bye-law, upon which the action is on 

founded, tQ be discussed in a summary way, upon the return of the ctr- 
tiorari or habeas corpus, and before it is filed ^ : but where an action was corim, 
brought in that court, and the defendant, who was an attorney of the 
King’s Bench, sued out a writ of privilege, a procedendo was awarded, 
without prejudice to the defendant’s pleading his privilege in the court 
below So, where a cause was removed from the Mayor’s court of Lon- 
don by habeas corpus, to which a return was made, stating a custom under 
which the defendant was sued and arrested, error being suggested in the 
proceedings below, the court above would not stay the procedendo merely 
on that ground ; but said, they would leave the defendant to his writ of 
error But, except in causes removed from London, the court above will 
not enter into the validity of a custom or bye-law in a summary way, on 
the return of the certiorari or habeas corpus ; but put tlie parties to de- 
clare upon it in that court, and demur ^ 

If a record be filed in the King's Bench, upon a certiorari, it can never Remanding re. 
be sent back or remanded, cither in the term in which it is filed, or any S°I?* *^ ‘* ** 
; and that is plain by the act of 6 Hen. VIII. c. 6. which enables 
tliin court to remand it in case of felony, which otherwise they could not 
hare done'^ : and therefore the procedendo 'must be moved for on the re> 

* 1 SdOc. 353. ' 1 Ld. Rayn). 861. 

0 1 Str. 687. * Say- R«P- *•«» 

* 8 Ouni£ & East, 158. * 8 Durnt & Eutfteo. and tee 8 Bos. & 
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tam rf .tlie ceriiarari, and before it is filed : But npon a habeas corpus it 
ir otlierwise; for the very record below is not returned thereon^ and 
therefore cannot be filed : consequently a proc^endo may be granted on 
this writi after the return is filed ; because it will not send out any record 
filed in this courts but only takes off the suspension created by the habeas 
corpus ^ After the cause has been once remanded^ by writ of procedendo, 
it cannot be again removed^ or stayed by any Writ before judgment ^ : 
And if^ after a procedendo to carry a cause back to an inferior courts the 
plaintiff recover^ and then sue out a scire facias against the bail below, 
and they remove the proceedings against them into the King's Bench by 
habeas corpus, this court will award a procedendo in the suit against the 
bail«, 

A certiorari, as we have already seen removes the record in ^ dvil 
cause from the inferior court ; but though the record be brought up on 
this writ, into the court above, yet they do not take up the cause where 
the record leaves off, but begin the whole proceedings de mvo ; for there 
is no continuance from the inferior to the superior court, and therefore 
they cannot proceed on that record which was below : and though a cer- 
tiorari removes the record in the condition in which it was at the time of 
the service of the writ, and thereby transfers the same into the superior 
court, yet it cannot make the roll of the inferior court a record of the su-i^ 
perior one, but only brings up the record from the inferior to the superior 
court and nothing is recorded here but the original^: Therefore, 
where the proceedings in an inferior court of record were removed by cjst'- 
ihrari into the Common Pleas, and the question was, whether the plaintiff 
should declare de novo ; it appearing by the return, that the parties were 
at issue in the court below, it was holden that the plaintiff must declare 
de novo s. On the removal of a cause from an inferior court, by writ of 
certiorari, the plaintiff need not file his declaration, until the end of the 
term after that in which the writ is returnable^. And, on a certiorari or 
habeas corpus, the plaintiff may declare in this court, as he pleases ; and 
is not confined to the* same species of action as he declared in below K 
When a defendant, however, removes a cause from an inferior court by 
certiorari, the plaintiff is not bound to follow the suit ; and the defendant 
cannot sign judgment of non-pros, for want of a declaration \ 

On a habeas corpus, the parties have no day in court : and, as the se- 
cord is not removed upon this writ from the inferior court, but only an 
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Bceomit or bistoiy of thdr proeeedBngB^ tho plaintiff mnsl begin cfe tmOf 
and dedare against the defendant as in custod]^ of the nu^al K But it 
is otherwise where conttsance is dems^ded and allowed ; for there" the su- 
perior court gives a day to the parties in the inferior one> and transfers 
the roll itself into that court. And the reason of the difference is^ that 
the inferior court which has conusance^ being taken out of a superior onc> 
the judges continue the cause into the inferior courts as into a court erected 
by the king^ and taken out of the ordinary jurisdiction ; and therefore, 
the proceedings go on as in the court in which they were commenced : 
but where the cause is taken from the inferior to the superior court, they 
do not proceed as in the same court ; for it would be below the higher ju- 
risdiction not to proceed on it as res Integra, or to suffer any continuance 
to be* made from a subordinate power to theirs 

The declaration upon a habeas corpus must be delivered, if at all, before 
the end of the second term after putting in bail, including the term in 
which it was put in : If the plaintiff do not declare within that time, the 
defendant’s attorney is not bound to accept a declaration ; though the plain- 
tiff cannot be non-prossed for wont of it And if a cause be remoted by 
the defendant, by habeas corpus, out of an inferior court, the plaintiff is 
not bound to declare in the court above, if he has taken no other step 
than compelling the defendant to put in and justify bail there On the 
removal of a cause by habeas corpus, out of the courts of Canterhurp, 
Southampton, Hull, Lilchjield, or ^Poole, which arc counties where the 
judges of nisi prius seldom come, if the action be transitory, the venue 
must be laid in the county of Kent, Southampton, York, Stafford^ or Dor- 
set, where the town and county lies And, on a habeas corpus return- 
able in Michaelmas or Easter term, if the declaration be delivered before 
the third return, the defendant is not entitled to an imparlance So, 
when a defendant removes the cause by habeas corpus from an inferior 
court, and the plaintiff docs not declare until the next term, an imparl- 
ance is not allowed ; for such removals being in general considered as 
dilatory, it would only be adding to the delay if an imparlance were 
granted K 

If a plaint be levied in an inferior court, within six jcoxB after the cause 
of action arose, and then it be removed into the King’s Bench by habeas 
corpus, and the plaintiff declare here dc novo, and the defendant plead 
the statute of limitations, the plaintiff, we have seen may reply, and 
shew (he plaint in the inferior court, and that will be sufficient to avoid 
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When the inferior court from which the cause is to be removed is not 
of record, the means of removing it, we may remember, are by pone, re- 
cordari facias loquelam, or accedas ad curiam, Th^se writs are chiefly 
calculated for the removal of actions of replevin from the county court, or 
court of some lord authorized to grant replevins ; for it is beneath the 
dignity of a superior court to proceed in other actions, if the debt or dar 
mages appear to be under fortp shillings ; and therefore, in such case, if 
the cause were removed, the court would remand it by procedendo, A 
plaint in replevin cannot, we have seen^ be removed from a county court 
in Wales, into the King’s Bench, by certiorari. And a writ of accedas 
ad cufiam, issued to a court of requests, which proceeds equitably, may 
be set aside on motion 

If a replevin be sued by writ out of Chancery, then if the plaintiff or 
defendant would remove the cause out of the county court, into the King’s 
Bench ^ or Common Pleas, he ought to sue out a ^vrit of pone^; which 
is an original writ, issuing out of Chancery, directed to the sheriff of the 
county where the replevin is brought ; ^nd when returnable in the King’s 
Bench, it commands the sheriff to put before the king, on a general re- 
turn day, wheresoever, Ac. the plea which is in his county, by the king’s 
writ, between the parties, of the cattle or goods taken and unjustly de- 
tained, &c. The writ of pone, if taken out by the plaintiff in replevin, 
hath a clause in it, commanding the sheriff to summon the defendant to 
appear in the court above at the return day, that he be then there, to 
answer the plaintiff thereupon ^ If the replevin be removed by the de- 
fendant, then the pone commands the sheriff, that he warn the plaintiff to 
be there, to prosecute his plaint thereupon against the defendant, if he 
shall thi^ proper ^ : and by this means, both parties have a day in the 
court above 

When the plaint is in the county court, and the replevin sued there 
wiihoul writ, then if the plaintiff or defendant would remove it, he ought 
to sue out a writ of recordari facias loquelam ; which is an original writ, 
issuing out of Chancery \ on a proper preecipe ^ directed to the sheriff in 
whose court the plaint is entered S commandidg him that in his full 


* R. M. 1654. S 22. K. B. R. M. 1654. 
§25. C.P. 

^ Ante, 400. 

« 10 Moores 82. Jd. 171. 8 Biog. 468. 

a a 

* Bro. Abr. tit. Omte de termer Ple/hfd, 
50. Trye, 94. 
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oomitjr^ he eauee to be leeorded the plaint wUbh ia in the aame eonmtjr^ 

without the king’s writ ; and that he have that record in the court above^ 

cm ageneral return day^under hisseal, andtheaeakof fourh^vfuUu^ 

of his county, who were present at that recording ; and that he prefix the 

same day to the parties, that they be then there, to proceed in theaction 

And if a^|epleviii be sued by plaint in the court of any lord, other than Jceedasad 

in the county court before the sheriff, then the recordari has a clause 

therein, commanding the sheriff, that taking with him four discreet and 

lawful knights of his county, he go in his proper person to the court of the 

lord ; and in that full court, cause to be recorded the plaint, Ac. and 

from this clause in the writ, it is called an accedas ad curiam On this 

writ the sheriff must go in person to the lord’s court, and take with him 

four men of his county ; but it is not necessary that they riiould bo 

knights When a sheriff, or his deputy, neglects to enter a plaint in 

replevin, in the county court, for damage Jeasant, the court of King's 

Bench will not compel him to do so, on motion ; but the only remedy, if 

any, is by writ of mandamus «. 

The plaintiff may remove the plea out of the county court, either hj pone, Causes of le- 
or recordari, without cause shewn ; for it is in his own delay : but the 
drfendanl cannot remove it without cause shewn ; for since it is in delay 
of the plaintiff, a just cause ought to appear on record for such removal f* 

The cause of removal usually assigned is, that the sheriff or his clerk is 
related to one of the parties > ; and the sheriff cannot return that the cause 
is not true. But if either the plaintiff or defendant remove a suit out of 
the lord^s court, they ought to shew cause ; because they should not oust 
the lord of the profits of his jurisdiction, without apparent reason ^ ; And 
it seems that such causes were anciently examined before the ivrit was 
granted, as in Chancery they used to ejxamine the cause of Action, before 
the granting of original writs ; but this in both cases is now neglected, 
and such writs are issued as a matter of course 

The writ of pone, recordari, or accedas, like the certwrari or habeas Effect of pem, 
corpus, when delivered to the sheriff or lord to whom it is directed, in- 
stantly suspends his power ; so that if he afterwards proceed, he is liable 
to an attachment, and the proceedings are void, and coram nonJudiceK 
And it has been adjudged, that the officer of an inferior court cannot re^ Officer’s fees, 
fuse paying obedience to the writ, under pretence of not being paid his 
fees ; for he is obliged to obey the writ, and has a proper remedy for such 
fees as are due to him**. On the receipt of the writ therefore, it should *:^Uowsnce^ tnd 
be forthwith allowed and returned, under the peril of an attachment. 

The return to the pone or recordari, Ac. should be made and filed by the 

* F. N. B. 70. B. Append. Chap. XLV. • 70. B. and see 2 Moore^ 643. 

§ S5. * Append. Chap. XLV. § 27. 

CF.N.B.70.A. Gilb. RepL 112. ^F.N. B. 70. A Gilb. Rqd. lOfi. 

* Append. Chap. XLV. § 47. and see 2 * GUb. Repb lOS. 

Bos. & PuL 188. (o). k p. n.B. 4. K 

4F.N.B.10.E. >2Biir. 1161,2. GUb. RepL 115. 

*2DowL&RyLlS. 404^5. 

'Glib. RepL 108. cites F.N.B.69.K. 
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pttrty tAing it out, with the filfaeer the court aboVe, in two terms after 
it Is tirtumable of, upon the iikeer's certificate, lEhe cursitor will issue 
a procedendo **. The recordari and accedas curiflm should be returned 
nnder the sheriff's seal, and the seals of four suitors of the coipt : Audit 
is a good return for the sheriff to say, that afte#^the receipt of the writ, 
and before the return thereof, no cdUrt was holden ; a^ISL^also, ||at he ro« 
quired the lord to hold his court, he would not, so that he could not 
execute the same ; and thereupon the justices shall awar^ a distringa^y 
directed unto the sheriff, to distrain the lord to hold his court ; and sicui 
Alias &e. When the return is filed, thd causi^ i(|iscems cannot after- 
trards remanded^ ; unless it was removed fromHa court of ancient de- 
mesne®. 

If^the pone ctr recordari, &c. bear date before the plaint entered ih the 
comity, yet the cause is well removed ; because both are the king’s courts ^ 
But if the cause be removed out of the court of any other lor^ by a writ 
which bears date before the entry of the plaint, it is no^ ypod^. The 
reason of the difi^rence is, because the sheriff, by whom the county is held 
or fiirfiied, being the king's immediate deputy, the king may remove the 
replevin out of thC^ sheriff's court into his own, witliout shewing cause ; 
and therefore it is not material whether the recordari be tested before the 
plaint or not : and although the defendant cannot remove the plaint with- 
out cause, yet this is not in order to prevent the sheriff from, being ousted 
of his jurisdiction, but that the plaintiff may not be delaye^.mt!l^out ^od 
cause shewn : But when the record is removed out of the lord's court, 
which has a jurisdiction by grant or prescription, there must bc^^causc 
shewn for suph removal ; and the cause will be absurd, if the accedas ad 
curiam bear j|ate before the plaint, for that cannot be a cause to oust the 
lord of* his jurisdiction, which was not in being at the time of tho^writ 
issued s. So, the plaint is w^ removed by certiorari, where it ought to 
have been by po?ie or recordari ^ : So, if one plaint be removed, wlierc 
another ought to have been ; or where there is a variance be^cen the 
plaint and the writ \ If the plaintiff has already declared in the county 
Court, yet nothing shall be removed but the plaint And though the 
l^lea be disoontinued in the county, yet the jplaintiff or defendant *pay re- 
moVe^he plaint into the King’s Bench or Common Pleas, by recordari, 
Ac. Sid he shall declare, and the court shall hold plea, upon the same 
plaint K 

If the wr|t of pone or recordari, &c. be brought by the ffaintiff, and 
the defendant do not appear, on or before the' appearance day of the re- 
turn, the plaintiff, having previously filed^the writ and!^ return wj|h the 
filacer \ should give a rule with that^offiem*, for the defendant to appdlir 

* For the form of a return to a recordarif * Gilb. Repl. llS, 19. 
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wRich expires in dajrs*; and upon his non-appearance within that 
time, sue out a pone per vadias / upon which a summons ^ is made out, 
and served upon the defendant : and if he do n 9 t appear, the plaintiff, on 
the return of nihil, should sue out a distringas and afterwards, if ne- 
cessary, an alias or pluries distringas^; upon which issues are levied from 
time to time, until the defendant appear, when he must pay the costs of 
the different ^ts^: or, if nulla bona be relumed, the plaintiff may have 
a capias 8, and process of outlawry. If the cause be removed by the de« 
fendani by pone, and the plaintiff appear, but the defendant make default, 
a distringas is the iFtst process for compelling his appearance ^ ; and on 
nulkthma retuiTied, it capias may be issued s. The appearance of the de- 
fendant is entered with the filacer ^ ; after which, the next step is for the 
plaintiff to declare : and though he has already declared in the inlCerior 
court \ yet as nothing is removed but the plaint, he must declare de novo 
in the court above \ But the declaration, in the Common Pleas, should 
regularly be delivered before the end of the second tcrirw after the return 
of the recordari, &c. unless the plaintiff has obtained a rule for time to 
declare, which it seems he may do in replevin, as well as other actions ^ ; 
and if it be not delivered till the third term, the court will set it aside for 
irregularity". After a writ* of recordari facias bqttelam, and several 
writs of pone issued thereon to compel the defendant’s appearance, if the 
plaintiff file a declaration, entitled of an intermediate term between that 
in which the recordari facias loquelam is returnable and the term in 
which the declaration is filed, with Wice to plead in the folj^owing term, 
both the declaration and notice to plead are irregular 

When the writ of pone m recordari, &c. is brought by the defendant, When brought 
he should file it and the return with the filacer ; and having' enterQd his 
appeafance, give a rule for the plaintiff to declare p, with the master in 
the King’s Bench, or filacer in the Common^Pleas: and if the return be 
filed on or before thef appearance day, there is no occasion to demand a de- 
claration in writing*! ; but otherwise a written demand is necessary The 
nile to declare may be given, in the King’s Bench, within fourteen days *, 


■ 2 Bos^ PuL 1S8. 
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or in the Common Pleas within fmr days*, after the end of the termi 
and served on any day before the time in the rule has expired ; and the 
plaintiff, in the King's Bench, must declare within fmr days after such 
service ^ But the demand of declaration, when necessary, Should not 
be made before the return of the wait ^ The same mode of proceeding 
may be adopted, to compel the plaintiff to declare, where he neglects to 
do so, after having sued out and filed the writ of recerd^, &c. : And 
if he do not declare within the time limited by the rule, or obtain a rule 
for time to declare, the defendant may sign a jud^ent of non-pros upon 
which he is entitled to costs*; and in replevin, sue out a writ of 

retorno habendo*, or, if the distress was for rent, ' proceed to exemite a 
writ of inquiry, on the statute 17 Cor. II. c. 7^* If the party suing out 
a recordari, &c. do not get it returned and filed within two terms, the 
other party should apply to the filacer, for a certificate tha^.Jthe same is 
not returned and filed ; which will be a sufficient warrant :|or the cursitor 
to make out a wtit of procedendo, for remanding the cause t^the inferior 
court>^ : Or if either party, having sued out a recordari, &c.^ neglect 
to file it, the oth^ . party, for the sake of expedition, may, without waiting 
till the end of the second term, sue out another writ of the same nature, 
and get it returned and filed, for removing the proceedings into the court 
above. 

After the plaintiff has declared, he should give a rule for thq^efendant 
to avow or make cognizance ; and, in the Common Pleas, 'if the writ by 
which a cause is removed, be returnable on the first retifrn of the term, 
and the plaintiff do not declare within four days before the enAf that 
term, the defendant is entitled to an impai^nce, though he has not ap- 
peared within the tci;ih The subsequent proceedings are similar to those 
in common cases. . 

* Jillen V. MUlwa^ H. 30 Geo. III. C. 1 Durnf. & !]^st, 371. 

P. Imp. C. F. 7 pi 633, 4. ' Append. Chap. XLV. § !i> 
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* 10 Mooret 38. ■> Barnes, 888. 8 SeL Pr. 8 Ed. 168. 
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CHAP. XVIL 

Of the Declaration. 

Having stated^ in the preceding chapters, the various means of bring<« 
ing the defendant ii^o court, when at large, in actions commenced by ori- 
ginal writ, or by bill of Middlesex or latitat , in the King's Bench, or ca* 
pias quare clausum Jregit, See* in the* Common Pleas, or by venire facias^ 
suhpeena, or quo minusy in the Exchequer, and also whatever is peculiar 
to the proceeding^ in actions by or against attornies and officers, who are 
supposed to be already in court, and prisoners in actual custody of the 
sheriif, &c. or '-of the marshal of the King’s Bench or warden of the 
Fleet prison, with the removal of causes from inferior courts, I shall, in 
the present chapter, treat of the declaration in ordinary cases ; where the 
defendant, having been arrested upon or served with prdeess, cither appears 
and puts in and perfects special bail, when necessary, or files common bail, 
or an appearance is entered or common bail filed for him by the plaintiff, 
according to the statutes \ 

The dcdarajtion is a specification, in legal form, of the circumstances Declaration, 
which constitute the cause o£ action ; and, in actions by original, is an cx- 
positiofi of the writ, with the addition of time, place, and bther circum- 
stances ^ : and it is either in chirf, or iy the bye* A declaration in chief In chief, or by 
is at the suit of the same plaintiff, for the principal ooxk&ei of option, or that 
for which the writ was sued out : A declaration by the bye is at the suit of 
a different plaintiff, or of the same plaintiff fpr a different cause of action. 

The plaintiff can in no case declare against the defendant, until the re- When delivered, 
turn day ^ the writ : and, except against attornies or prisoners, the dc- 
claration cannot be delivered or filed absolutely, until the defendant has Absolutely, 
appeared, and put in and perfected special bail, when necessary, or filed 
common^ail, or an appearance has been entered or common bail ^ led for 
him by the plaintiff, according to the statutes So, in an infermr court, ^ 
a custom to declare against a defendant, before an appearance entered by 
him, or by some person for him, is bad in law But when the defendant De befie esse* 
has been arrei^d upon, or served with a copy of process agsC^st his per- 
son,, ihe plaintiff may declare de bene esse, or conditionally, on the return 
of the ilrit, before^the defendant has appeared, or put in and perfected 
special bail, &c. : and the declaration, or copy of the bill, is usually de- Against attor- 

» 12 Geo. I. c. 29. § 1. altered by 6 Geo. ^ Co. Lit. 808. and see 1 Chit. PI* 4 Ed. 

II.C.27. 48 Geo. III. c. 46. $2. 45 Geo. 222. 

HI. c. 124. § 8. 51 Geo. III. c. 124. § 2. & * Lofirt, 883. 2 Durnf. & East, 719. and 

7 & 8 Geo. IV. c. 4. $ 180. e. 6. § 71. c. see Forrest, 88. 2 Chit. Rep. 165. 
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niet, and pri- livered before appearance, in actions against altornUs and officers of the 
toners. King's Bench, and prisoners in actual custody of the sherifi; 

Several defend- marshal, or warden *. When there are several defendants, against whom it 
is intended to proceed jointly, the plaintiff cannot declare until they are 
all in court * : And, in cases of contract^ where bailable p^ess is taken out 
against several defendants, for a joint cause of action, the plaintiff cannot 
declare against them severally ^ ; but it is othertvise in the Common Pleas, 
where the process is not bailable^; for in that case, we have seen \ the 
plaintiff is allowed to yAnfour defendants, for separate causes of action, in 
one writ, and to declare against them severally ; and if they do not ap- 
pear, he may bring them into court, by entering an appearance for them, 
according to the statute. So, in actions of tort, a party suing out bail- 
able process against several defendants jointly, may it seems declare sepa- 
rately against one of them ^ 

Time for declar- In actions by bill in the King's Bench, if the defendant appeared per- 
biU* sonally at the return of the writ, the plaintiff was anciently obliged to de- 

clare against him within three days ^ ; or, if he appeared by attorney, the 
plaintiff must have declared before the end of the term s. Afterwards, 
the time for declaring was extended ; and a rule was made by Coke, Ch. 

J. and the court, in the reign of James the first, that the plaintiff ought to 

declare the same term, or the term after bail was filed ^ ; and in a sub- 
sequent case, the course of the court was certified by the secondary an^ 
clerks to be, that no declaration should be taken upon any bail, but within 
three terms after the bail filed ; and it was said that Lord Ch. J. Popham 
and the court, in his time, made an express order accordingly ; for be- 
fore then the usage was often otherwise : and the court in that case held 
it to be a very good course, and that it should not be altered *. In the 
case of prisoners, the plaintiff, agreeably to this practice, was allowed /Aree 
terms after the arrest, to remove the defendant, in order to charge him 
with a declaration K At length, by the statute 13 Car. II. stat. 2. c. 2. 
§ 3. the time for declaring upon a bill of Middlesex or latitat, in the King’s 
Bench, was limited to the end of the next term after the defendant’s ap- 
pearance; and a rule was made by Hale, Ch. J. that the court would dis- 
charge prisoners on common bail, in two terms * .* and in the time of H<dl, 
Ch. J . course of the court was, that if a declaration were not deljyered 

on or before the last day of the second term, ssdente curid, the defendant 

■ For the dielincUons as to declaring o6- ® 1 Bos. & PuL 19. 491; but see R. E. 

idvidy and de bene esse, in chief and by the 8 Geo. IV. K. B. 
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and Evidence, &c. p. 16. f Stat 8 EUz. c. 8. § 2. Hans. Imrod. 2. 

*» 5 Durnf. & East, 788. 4 East, 589. » Gilb. C. P. 40. 

1 Maule & Sel. 65. 8 Dowl. & Ryl. 247. • * 3 Bulst 814. and see Hans. Inirod. 2. 

K. B. 2 Blac. Rep. 769. 1 Bos. & PuL 49. »-Cro. Jac. 680, 21. Ante, 413. (c). 

8 New Rqi. C. P. 82. 1 Marsh. 274. 7 2 Kek 478. ' * 

Moore^ 301. 362. 1 Bing. 48. 68. S. C. * * Id. 812. 

C. F. Forrest, 31. Exefae«|. 



OF T&B DBCLAEATIOfK. 


421 


sign a mm pros : and if he did not immediately ai^ itj though he 
Slight afterwards receive a declaration^ yet he was not compellable to do 
so, bat he might well refuse it • : and accordingly^ as the practice of the 
court then stood^ if the declaration was tendered at any tiipe after the end 
of the second term^ and before the non pros was signed^ the defendant was 
not bound to accept it, but might sign his non pros at any time after the 
end of the second term^ But Mr. Justice Buller having expressed an 
opinion, that by the general rules of law, a plaintiff must declare against 
a defendant within iwdve months after the return of the writ, though, by 
the rules of the court, if he do not deliver his declaration within two termsy 
the defendant may sign a judgment of non pros^; it is now settled, 
agreeably to that opinion, that unless he take advantage of the plaintiff s 
neglect, by signing a judgment of fWfi pros, the plaintiff may deliver his 
declaration, at any time within a year next after the return of the writ 

In the Common Pleas, or in actions by original in the^ King’s Bench, In C. F. or by 
when the proceedings were ore tenus at the bar of the, court, the plaintiff 
was anciently demandable on the defendant’s appearance ; and if he did 
not appear, or would not count against him, he might have been imme- 
diately nonsuited ^ But the parties by consent, might have obtained a 
day before declaration, which was called a dies daius precc partium ^ ; for 
the consent of the defendant exempted the plaintiff from the necessity of 
declaring immediately. In that case, if the defendant had made default 
at the day given, since there was no declaration, the plaintiff could not 
have had judgment, but was obliged to bring him in again by process ; 
for none could have judgment, but upon complaint exhibited against the 
defendant whilst in court. But after declaration, if the defendant had 
made default, judgment was given against him ; because, having deserted 
the court, he ceased to oppose the plaintiff’s demand> and so submitted 
that the court should give judgment**. 

In process of time, when the proceedings were no longer ore taius, but Changes therein, 
the defendant was at liberty to appear by attorney, the defendant could 
not have nonsuited the plaintiff, in the Common Pleas, without giving a 
rule to declare, and calling for a declaration. If the writ were returnable 
in Jive weeks of Easter, or on the last return of any term, the defendant, 
having given a rule, and called for a declaration, might have cntll^ a non- 
suit, if it were not delivered Jour days or more before the essoin-day of the 
ensuing term * : and if the writ were returnable on any other return, the 
defendant, having in like manner given a rule, and called for a declaration, 
might Jt seems have entered a nonsuit, if it were not delivered some time 
during the same term K But if the defendant had appeared the first term, 

* 12 Mod. 217. ' JDoc. Pi, 222. 
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and given no rule to declare^ the dEefendont'e attorney mi^t have been 
compelled to accept a declaration the second term, with aa^ imparlance ; 
and^the declarationjmight have been entered ae of that term, with an im- 
parlance over fb the next, or in the first term with an iftcipitur, as the case 
required ^ lii^such case however, if the plaintiff had not declared the 
second term, a nonipit might have been entered at the end of that term, 
upon a hontintiance over by dies dalus, but not the third term or 
after \ 

At length it was settled, agreeably to the statute 13 Car. II. stat. 2. e. 
2. § 3. that ^^upon all process returnable the first' or any other return in 
any term, the plaintiff shall have liberty, to the end of the next ensuing 
term, to deliver his declaration to the defendant's attorney, or leave the 
same in the office : and the defendant's attorney having entered his appear- 
ance with the proper officer, as of that term in which the process was re- 
turnable, and,^in the Common Pleas, given a rule to declare in the proper 
office, at the end of the ensuing term, or in four days after the end there- 
of, and called on the plaintiff's attorney or clerk in court, if ‘ he can be 
found ; the defendant may, at any time in the vacation of such ensuing 
term, after the rule for declaring is out, sign his non pros for want of a 
declaration, and not afterwards : and the plaintiff shall not, without leave 
of the court, have any longer time to declare, other than the time to be 
limited by the defendant's rule But if the plaintiff be not called upon 
by rule to declare, he hath all the vacation of the second term to declare 
in If the plaintiff do not declare in that time, or obtain a rule for time 
to declare, his cause is out of court ; and if he afterwards declare, the court 
will set aside the declaration for irregularity So, where a writ'was re- 
turnable the last return of trinity term, and an appearance being entered, 
the plaintiff proceeded no further, nor obtained a rule for time to declare, 
upon which the defendant in Hilary term, being the third term after the 
return of the writ, gave the plaintiff a rule to declare, and for want of a 
declaration signed judgment of non pros; the court of Common Pleas held 
it to be irregular, because the plaintiff by his own default was out of 
court at the end of the second term, and the defendant therefore could not 
rule him to declare but at the end of the term, or within four days after ^ 
And where one of two defendants having been holden to bail in 
Trinity term, the plaintiff proceeded to outlawry against the other, and 
delivered a declaration against the former, on the first day of Easier term 
following, not having obtained a rule for time to declare, it was holden 
that the cause was out of court, and the bail entitled to an exonereptr 

When a defendant is outlawed before judgment, the original is deter- 
mined, so that the plaintiff cannot declare thereon while the outlawry re- 
mains in force, but is put to a new action ^ ; And if two defendants are 


• R. M. 1654. 5 16. K. B. § 14. C. P. 
R. H. 9 Ann, reg, 8. C. P. and see R. 
M. 10 Geo. IL reg. 9. (5). K. B. 

' Cas. Pr. a P. IS. Pr. Reg, ISl. S.C. 
^ 5 Taunt 649. and see S Blac. Rep. 876, 


7. 3 Bos. & Pul. 221. 4 taunt 715. 

* AOm V. MUlwtard, .H. SO Geo. HI. C. 
P. Imp. C. P. 7 £d. 6SS, 4. 

f2NewRep.C. P.404. 

* Cro. Eliz. 706. W. Jon. 442, 
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jomtljr siiedlt and one appears^ and the other makes de£eiult and is outlaw* 
ed, he who appears shall be charged with the whole \ But if ^ de- 
fendant be outlawed^ and • he reverse the outlawry and give bailj he 
oughts the plaintiff may declare against him wjthin^f wo terms after the 
outlawry is reversed ; and if he do not declare within mat tin&, ihe "de- 
claration may be refused^ 'but the plaintiff shall not be non-prossed*** : 

And it seems^ that after the reversal of an outlawry, the plainti|r has his After reversal of 
election, either to declare upon the first original, or to sue out a new one®. 

In declaring against A. upon a joint contract by A. and B., it is not enough 
to allege that B. was in due mauiter outlawed, without adding that he viras 
Outlawed in that suit ^ : But an allegation that a co-defendant was out- 
lawed by due course of law, at the suit of the plaintiff, in this plea and 
suit, is sufficient, without a prout patet per recordum ^ 

In the Common Picas, the course of that court is, that although the In Common 
original be laid in London, for expediting the outlawry, yet when the de- ^ 
fendant comes in, the plaintiff may declare against him in any other 
county, be the action local or transitory ^ : And where a writ of capias 
4]uare clausum fregit was issued against two defendants, with an ac etiam 
in debt, upon which one of them was arrested and put in bail, and the 
plaintiff proceeded to outlawry against the other defendant, en an original 
writ issued against both, and afterwards declared against the former de- 
fendant only, alledging that he was outlawed in that suit ; the court, upon 
reference to its officers, held that these proceedings were regular, and 
would not set aside the declaration 6: observing, that it was founded on the 
original, on which one of the defendants was outlawed ; and with respect 
to the writ with the ac etiam, on which the other defendant was arrested 
and put in bail, that wilt was issued only for the purpose of bringing him 
into court, and having so done, it had answered its purpose ; and that 
when a defendant is in court, the plaintiff may declare against him for 
any cause of action he may think proper **. In a subsequent case, they 
w'ou}d not entertain a motion made on behalf of a defendant, who had 
been arrested and was in court by his bail, which went to impeach an out- 
lawry against another defendant, who was not before the court The de- 

fendant in this court shall have his costs, to be taxed by the prothono- 
taries, if the plaintiff do not proceed within two terms next after notice of 
the reversal of the outlawry K 

If the plaintiff be not ready to declare, before the end of the next term Rule for time to 
after the return of the process, he may obtain a side-bar or treasury rule 
frdin the derk of the rules in the King’s Bench*, or one of the secondaries 
in the Common Pleas for time to declare, until the first day of the en- 

* 5 Co. 1 19. (a). W. Jon. 44S. but see 1 Moore, 87. 8 TaunU 187. S. C. 

Maule & Sel. 848. ^ 8 Moore, 89. 8 Taunt 189. S. C. and 

^ Com. Dig. tit. Pleader, C. 4. see 8 Moore, SOI. 8 Taunt S04. S. C. 

® W. Jon. 443. March, 9. * 8 Moore^ 90. 

^8 East, 144. but see Co. Lit 128. 6. R. T. 38 Car. II. C. P. 

362. b. 1 Append. Chap. XVII. § 1. 

® 7 East, 60. “/</.§ 2. 

* 3 LeY..846. 
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suing term ; a copy of which rule should be served on the defendant's at« 
toriiey, or stuck up in the King's Bench or prothonotaries’ office^ if the 
defendant have not appeared: And> in the Common Pleas^' there is no dif- 
ference in this resp^ct^ ]i>ctween a rule for time to declare in replevin, and 
in other actions ^ This rule cannot in general be had^ where the defend- 
ant is a prisoner \ But where, on a writ against three, one was arrested 
and lay in gaol, and the other two absconded, the court refused to discharge 
the prisoner; ikying, that he must appear for all, or lie in gaol till the 
other two were outlawed ^ In such case however, the plaintiff, in the 
Common Pleas, must move the court, or apply to a judge, for time to de- 
clare against the prisoner, until the Outlawry or appearance of the other 
defendants ^ ; and shew that he is using all due diligence in proceeding 
For further time, against them. If the plaintiff be still unprepared, he may obtain rules for 
further time to declare, from the beginning to the end of the term, and 
from the end of one term to the beginning of another, alternately, as often 
Peremptory rule as may be neccssary. But after several rules have been obtained, the 
courts will make a peremptory one, for the plaintiff to declare- before the 
end of the term in which the motion is made ^ The rule for this purpose, 
in the King's Bench, is absolute in the first instance, and drawn up on a 
motion papci* signed by counsel ; but^ in the Common Pleas, it is a rule to 
shew cause : And, in the latter court, when the plaintiff does not declare, 
after having obtained tipie for that purpose, the defendant may sign judg- 
ment of non pros, without giving a rule to declare ^ 

In the King's Bench, when the defendant has appeared and filed bail 
upon a bill of Middlesex, or latitat, &c. or the plaintiff has filed it for him 
according to the statute, the plaintiff may declare hy the hye, in as many 
different actions as he thinks fit, at any time before the end of the next 
term after the return of the process s : And after a plea in abatement, if 
the plaintiff enter on the roll quod hilla cassetur, et defendens eat sine die, 
he may at any time during the same term in which the process is return- 
able, deliver a declaration hy the bye against the defendant It is also a 
settled point, that when bail is filed by the defendant, upon a bill ot Mid- 
dlesex, or latitat, &c. any other person besides the plaintiff may declare 
against him by the bye, at any time during the term wherein the process 
is returnable, sedente curia * ; But where bail is filed by the plaintiff ac- 
cording to the statute, this is^not such a general bringing of the defendant 
into court, as will warrant any person, except the plaintiff, in delivering a 
declaration by the bye against him K The plaintiff in the original action 
must declare in chief, before he can declare by the bye'^: but any other 
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■ 5 Taunt. 86. ^tUe, 417. 

Pr. Reg. 327. 

* Per Cur. E. 12 Geo. III. K. B. 8 
Cromp. 3 Ed. 8. Barne«, 396. 401. 2 Blac. 
Aepb 769. 

^ /</. ibid. 2 New Rep. C. P. 404. 

* Append. Chap. XVII. § 5, 6. 

' 1 H. BIsc. 87. 

^ M. 10 Geo. II. irg. i. (6). K. B. 


but see Gilb. K. B. 310. 

^ 6 Durnf. & East, 634. 

> Poph. 145. Carth. 377. 1 Salk. 2. S. C. 
Gilb. K. B. 810. 342. 4 Bur. 2181. 8 
Durnf. & East, 627. 

^ 2 Str. 1027. Cas. teirq}, Hardw. 207. 
S. C. R. M. 10 Geo. ILrfg. 1. K. B. 

1 6 Durnf & East, 158. 7 Ditrafldi East, 
80 . But taking tlie declantiott die bye 
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person iiia7 dedare by ike bye, before the delivefy of a dedmtioo in 
ckitf* : And indeed, as' the plaintiff is allowed tfiio terms for declaring, 
another person who has only me, might otherwise be d^rired of the 
portunity of declaring by ike bye. Where the pi|aintiff, having dedarri loaonemcnt on. 
in his own right, afterwards declared as executor, without indorsing the 
declaration when ddiveied, but the defendant’s attorney 

was told it was by the bye/" the court of King’s Bench, on the opinion- 
of the master, held it to be regular K 

In actions by original in the King’s Bench, the practice of declaring by By original in 
the bye is similar to tjiat in the Common Pleas ; where the tame plaintiff ^ p' “ 
is allowed to dedare against the defendant by the bye, in as many differ- 
ent actions as he thinks fit, at any time before the end of the next term 
after the return of the process ^ ; and he may so declare in the same term, 
though the debt and costs on the first declaration are paid ^ : but he can- 
not dedare by the bye, after the end of that term * ; nor can any other 
person dedare by the bye, except the plaintiff^. If the plaintiff sue out a 
writ at the suit of himsdf and wife, he may deliver a declaration by the 
bye at his own suit e : but if an action be brought by the husband only, 
and a declaration delivered in that action, he cannot declare by the bye at 
the suit of himself and wife, there being no process to warrant it \ If the 
writ be special, the plaintiff cannot dedare by the bye, till hehasdedared 
in the original action ‘ ; but if it be with an ac etigm only, he may deliver 
as many declarations as he thinks fit thereon against the defendant, during 
the same term; though he will lose his bail, by declaring for a dif- 
ferent cause of action from what is expressed in the ac eiiam K So, on 
a capias with an ac etiam, at the suit of an executor, the plaintiff cannot 
deliver a declaration by the bye at the suit of himself personally ; but if 
the writ be a general qttare clausum fregit, the plaintiff may dedare by 
the bye as executor, or qui tarn, or as assignee of the sheriff ^ 

The parts of a declaration are, first the title; secondly, the venue; Parts of dmla* 
thirdly, the commeucement ; fourthly, the statement of the cause of action ; 
and lastly, the conclusion^. The declaration by bill, in the King’s Bench, Title. 

out of the ofBcei is a waiver of the irregu^ In Heath*$ Maxims^ it is said that a 

larity. 3 East, 34S. count or declaration, being terrtis equivalent, 

* Con, PhilHjta's Cate, 1 Cromp. 3 Ed. 96. ought principally to contain three- things : 

^ Per Cur. £. SI Geo. III. K. B. Ap- first, the names of the plaintiff and defendant, 

pend. Chap. XVIII. § 4. who in actions real are called demandatU 

^ Pr. Reg. 148. and lenanl, and the nature of the action} 

* Id. 144. and this by some is termed the demonstra- 

* Barnes, 346. tion, or demonttratioe part of the count : se- 

f Cas. Pr. C. P. 6. condly, the time^ the snd the act; in 

* Id, 138. which ought to be comprehended how and in 

^ Id, 131. Barnes, 337. Pr. Reg. 148. what manner the action did accrue, or first 

S. C. arise between the parties ; when* what day, 

‘ Cas. Pr. C. P. 58. what year, and what places and to whom the 

^ ItL ibid, Pr. Reg. 137. S. C. 3 Wils. action shall be given ; which is called the ris* 

61. daralkfe part of the count: and lastly, the 

* £• 10 Geo. III. C. percUm or conclusion, which is unde deterio- 

P. Imp. C. P. 7 Ed. 190. rofus esf, &c.: in whiclf the plalntUT ought 
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dbcmU icgiilarly he enHtled of tbe dajr on which the writ ia retamable; 
Ibr ihe loll, of which it is a copy> cannot be filed till the bail is put in> 
which cannot be tiu the return of the writ • : And where there are Several 
defendants^ who put in {mil of different terms^ the declaration should be 
entitled of the term when the last bail was put inV In practice it is 
usual^ in both courts^ when the cause of action will admit of it^ to entitle 
the declaration generally , of the term in which the writ is returnable ; and 
though filed or delivered, it cannot regularly be entitled, of a subsequent 
term : And, in the Common Pleas, after the removal of a replevin cause 
by writ of recordari facias loquelam, the declaration must be entitled of 
the term in which the wAt is returnable; or that of the appearance But 
riie declaration should always be entitled after the time when the cause of 
action is stated to have accrued : therefore, when the cause of action is 
stated to have accrued after the first day of the term in which the writ is 
returnable, the declaration should be entitled of a subsequent day in that 
term, and not of the term generally ; for a general title refers to the first 
day of the term, and upon such a title it would appear that the Motion was' 
commenced before the cause of it accrued. Yet, where the cause of ac« 
tion was stated to have accrued on the first day of term, the court of 
King's Bench on demurrer held, that the declaration might be entitled of 
the term generally : for the delivery of the declaration is the act of the 
party, and in ancient times it could not have been delivered till the sitting 
of the court ; so that the cause of action might well have accrued before 
the actual delivery of the declaration So, where a cause of action arose 
on the 29th of January, being the first day of the fourth year of the reign 
of his present majesty, and the declaration was entitled Saturday next after 
15 days of St, Hilary, in Hilary term, in the third year of King George 
the 4th,” which would be the 1st of February, in the fourth year of his 
reign, the court on demurrer held, that the declaration was properly en- 
titled, though the plaintiff appeared in terms to have commenced his action, 
before the cause of it had arisen And it is now holden to be no error, 
to entitle the declaration of a term generally, though the cause of action is 
stated therein to have accrued after the first day of the term s, 

Ilow corrected. When a declaration is improperly entitled, the plaintiff may have it cor- 
rected,. on an affidavit of the fact ^ : And leave has been given to amend 

to aver and profler to prove his not, and shew 846. 288. 

the damage he hath sustained by the Utong ^ 1 Wils. 248. 

and injury done by the defendant: And the S Dumf. & East, 624. 

declaration, according to this definition, con- *15 Taunt. 771. 1 Marsh. 341. 8. C. 

sisting of a rrio, somewhat resembling the Jltde, 417. 

logical mqior, minor, and conckuion, some of '1 Dumf. & East, 116. and see 3 Wils. 

the andents, (among whom none was more 164. 2 Blac. Rep. 736. S. C. 

fimd of it than Mr. Heetunod, the ftmous ' 8 Dowl. & RyL 868. 

recorder of London,) concaved to be a per- *10 Moore^ 194. 2 Bing. 469. 1 M^CIeL 

ftet syllogism. Heath's Max. 2. And see & Y. 208. S. C. 

furtiidr, as to the several paHt of a declara- *• 1 Wils. 78. 2 Wils. 266. 7 Dumf. A 
Uon, 1 Ghk. PL 4 Ed. 234, &c. Eas^ 474. and sec 2 Chit. Re{w 22. but see 

' * Cas, imp, Rdtdw, 141. but vide ante, 6 Taunt. 19. 1 Marsh. 419. S. C. 
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tkA d«climtioii> hf entitlingit rf the day cm ivliieh it WBiaefcoally deliYtred, 
instead of tke term generally^ in order to aecord with an aremnent therem, 
that other defendants named in the writ were then outlawed *• So^ in an 
notion against the marshal for an escape^ where the bill was entitled gene* 
rally of Michaelmas term> and the escape ^vas alleged to have taken place 
on the 15th November ^ the courts after special demurrer, allowed the 
plaintiff to amend, on payment of costs ; although it appeared by affidavit 
that the prisoner had returned into the custody of the marshal, before any 
application for liberty to amend was made \ And the title of a declara- 
tion may be set right, at the instance of the defendant, if necessary for his 
defence Thus, where the declaration is entitled of the term generally, 
and the defendant pleads plene admimsiravit or a tender made before the 
exhibiting of the bill, upon which he would give in evidence an adminis- 
tration of assets, or tender made, between the first day of the term to 
which the bill relates, and the day of suing out the writ ; he has a right 
to call upon the plaintiff to entitle his declaration properly 

The venue in personal actions, or county where the action is laid and Venue, 
intended to be tried, is local or transitory When the action could only Local, 
have arisen in a particular county, it is local, and the venue must be laid 
in that county : for if it be laid elsewhere, the defendant may demur to 
the declarations; or the plaintiff, on the general issue, will be nonsuited 
at the trial K Such arc all real and mixed actions, and actions of eject- 
ment, and trespass quare clausum fregit, &c. And an action on the case 
for a nuisance is held to be local in its nature ; and the nuisance must be 
proved to have been committed in the county where the venue is laid 
But where the action might have arisen in any county, as upon contracts. Transitory, 
it is transitory, and the plaintiff may in general lay the venue wherever he 
pleases ^ ; subject however to its being chang^ by the court, if not laid 
in the very county where the action arose. 

To use the words of Lord Mansfield, in the case of Fabrigas v. Mos* Substantial dis- 
tyn ^ " There is a formal and a substantial distinction, as to the locality ^ 

of trials. I state them,” says he, " as different things ; With regard to With regard to 
matters arising within the realm, the substantial distinction is, where the 
proceeding is in rem, and where the effect of the judgment could not be 
had, if it were laid in a wrong place. That is the case of all ejectments, 
where possession is to be delivered by the sheriff of the county ; and as 
trials in England are in particular coundes, and the officers are county 

» 1 East, 188. . f Gilb. C. P. 84. 

6 Barn. & Cres. 196. • » 1 WUs. 168. 

^ 5 Barn. & Cres. 151. 7 Dowl. & RyL ^ Cowp. 410. 8 Blac. Rep. 1088. 

781. S. C. ^1 Taunt. 879. but see 8 Campb. 8. 1 

^ Cas. temp, Hardw. 141. And see fur- Bos. & Pul. 885. 
ther, as to the mode of entitling the declara- * ^ Gilb. C. P. 84. and see 1 Wins. Saund. 

tion, and the consequences of a mistake 6 Ed. 74. (8.) 

therein, 1 Chit PL 4 Ed. 887, &c. ‘ Cowp. 176, 7. and see 8 Camphi 874. 

‘ 1 Sir. 688. 1 Wils. 89. S. C. cited. 1 Steph. PT. 806, &c« 

Wils. ^4i ^ P. and see 4 Esp. Rep. 73, 4. 
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fAofri» the judgment could not have effect^ if the action were not laid in 

the proper county V* 

With regard to matters that arise out of the realm^ there is a substantial 
distinction of locality too ; for there are some cases that arise out of the 
realm> which ought not to be tried any where but in the 'country where 
they arise : as if two persons fight in France, and both happening casually 
to be here> one should, bring an action of assault against the other, it might 
be a doubt whether such an action could be maintained here ; ^because, 
though it is not a criminal prosecution, it must be laid to be against the 
peace of the king ; but the breach of the peace^ is merely local, though the 
trespass against the person is transitory. So, if an action were brought 
relative to an estate in a foreign country, where the question was a matter 
of title only, and not of damages, there might be a solid distinction of 
locdity. 

But there is likewise a formal distinction, which arises from the mode 
of trial : for trials in England being by jury, and the kingdom being di- 
vided into counties, and each county considered as a separate’ district or 
principality, it is absolutely necessary that there should be some county 
where the action is brought in particular, that there may be a process to 
the sheriff of that county, to bring a jury from thence to try it. This 
matter of form goes to all cases that arise abroad : but the law makes a 
distinction between transitory and local actions. If the matter, which is 
the cause of a transitory action, arise within the realm, it may be laid in 
any county, the place not being material ; as if an imprisonment be in 
* Middlesex, it may be laid in Surrey, and though proved to be done in 
Middlesex, it does not at all prevent the plaintiff from recovering damages. 
The place in transitory actions is never material, except where by particu- 
lar acts of parliament, it is made so ; as in the case of churchwardens and 
constables, and other cases which require the action to be brought in the 
county. The parties, upon sufficient ground, have an opportunity of ap- 
plying to the court in time to change the venue ; but if they go to trial 
without it, that is no objection. 

So, all actions of a transitory nature, that arise abroad, may be laid as 
happening in an English county K But there are occasions which make 
it absolutely necessary to state in the declaration, that the cause of action 
really happened abroad i as in the case of specialties, where the date must 
be set forth. If the declaration state a specialty to have been made at 
Westmifister in Middlesex, and fpon producing the deed, it bears date at 
Bengal, the action is {^ne ; because it is such a variance between the 
deed and the declaration, as makes it appear to be a different instrument. 

* 7 Bumf. & East, 587, 8. a plea in abatement, that another person 

^ In a repBcation to a plea of ne unques ought to have been sued jointly with the de- 

necouute, &c. in a writ of dower, alleging a fendant ; and if it be pleaded that such other 

marriage in SeoOand, it is not necessaiy to person is alive^ to wit, in ^mn, it will be 
•tatei by way of venue^ that the marriage was considered u pleaded without any venue. 7 

had in any place in EnganL 8 H. Blac. Bumf. & East, 843. and see 1 Wins. Saund. 

145. Kor is it necessary to lay a venue in 5 Ed. 8. a. (1.) Steph. PI, SOS, &c. 
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But the law has in that case invented a fiction; and baa sald^ the partf 
shall first set out the description truly> and then give a venue only for 
form, and for the sake of trials by a videlicet, in the county of Middlesex, 
or any other county/' In declaring on foreign bills^ though it is usual to 
state that they were drawn at the place where they bear date^ adding the 
venue under a videlicet yet this does not seem to be necessary ^ 

In an action upon a lease for rent« &€• when the action is founded upon 
the privity of contract, it is transitory, and the venue may be laid in any 
county, at the option of vthe .plaintiff ; but when the action is founded 
upon the privity of estate, it is local, and the venue must be laid in the 
county where the estate lies Thus, in an action of debt or covenant, by 
the lessor against the lessee, the action being founded on the privity of 
contract, is transitory So, if an action of debt be brought by the lessor 
against the executor of the lessee, in the detinet only, it is transitory*. 
And debt for use and occupation is not a local action ^ But if the action 
be brought, as it may, against the executor of the lessee, as assignee, upon 
the privity of estate, in the debet and detinet, it is local s. In covenant by 
the grantee of the reversion agaihst the lessee, the action being founded 
on the privity of contract, which is transferred from the lessor to the 
grantee, by the operation of the statute 32 Hen. VIII. c.c34. the action 
is transitory^. But in debt by the assignee^ or devisee^ of the lessor^ 
against the lessee, which is founded on the privity of estate, the action is 
local. So, if an action of debt or covenant be brought by the lessor \ or 
his personal representatives *®, or by the grantee of the reversion®, against 
the assignee of the lessee, it is local, and the venue must^be laid in the 
county where the land lies : and accordingly, in covenant against the as- 
signee of the lessee of premises, described in the declaration as situate 
within the liberties of Berwick upon Tweed, the venue cannot be laid in 
Northumberland °. 

There are some actions however, of a transitory nature, wherein the 
venue, by act of parliament, must be laid in a particular county. Thus, 
by the statute 31 Eliz. c. 5. § 2. in any declaration or information, the 
offence against any penal statute shall not be laid to be done in any 
other county but where the contract, or other matter alleged to be the 
** offence, was in truth done ; and every defendant in such action or in- 
" formation may traverse, and allege that the offence was not committed 
" in the county where it is alleged : whi^ being tried for the defendant. 


* Bayl^ on Billi, 3 Ed. 176. 

^ 8 Campb. S04v 6. but see 8 Barn. & 
Aid. SOI. I Barn. & Cres. 16. 2 Dowl & 
RyL 16. S. C. 

* ] Wma. Saund. 6 Ed. 841. 6. (6.) 

*3 Lev. 164. 6 Mod. 194w 8 Str. 776. 
and see 8 Salk. 651. 

« Gilb. Jhbt, 403. Gilh. C. P. 91. 

' 6 Taunt. 85. 

> 8 Lev. 80. 8 Keh. 185. S. C Gilb. 
ZMl,403. Gilb. C. P.91. 


^ 1 Wms. Saund. 5 Ed. 838. Garth. 188. 
1 Wila. 166. 

i Cro. Car. 188. 1 WOi. 165. 

^W. Jon. 48. 

> 6 MoA 194. and lee 7 Dumf. & Saat, 
683. 8 Eaft^ 580. 

® Latch, 197. 

* Garth. 188. 8Mod.886. 1 Salk. 80. 1 
Show. 191. S. G. 7 Dumf. & Eaa4 583. . 

*8 Blog. 459. 


490 


On foreign bill 

of exdiangei. 


In action on 
leaae^ for reni^ 
&e. 


What aetioni 
local, act of 
parliament. 

On penal ata- 
tutei. 



4m 


or Tnn oEtpiiAilATiON^ 


On 1 & 2 Ph. 
& M. c« 12. 


On 3 Geo. II. 
c. 26. 


For non-resi- 
dence. 

Uwzy. 


Against what 
persons, local. 


Justices of 
peace, &c. 


if the plaintiff be thereupon nonsuit^ then the plaintiff shall be 
faamd in that action or information." And^ by the statute 21 Jac. L 
c* 4. in all infohnations to be exhibited, and in all bills, counts, plaints 
and declarations, to be commenced against any^person or persons, either 
by or on behalf of the king or any other, for of ^ixmceming any offence 
** committed or to be committed, again8^ any penal statute, the offence 
shall be laid and alleged to have been committed in the county where 
** such offence was in truth committed, and not elsewhere." The fonner 
of these statutes is holden to be still in fo^pe ; |pd it extends to all actions 
or informations brought by common infoi^ters Upon penal statutes, whe- 
ther made before or after the 31 Eliz. ^ And hence it is a general rule, 
.that the venue in'such actions or informations must be laid in the county 
where the offence was committed* The latter statute also extends as well 
to offences of omission, as of commission ^ There is an exception however, 
in the statute, that it shall not extend to any such officers of record as 
had, in respect of their offices, theretofore lawfully used to exhibit infor- 
mations, or sue upon penal laws ; which exception extends to informations 
by the attorney general, in the court of Exchequer ^ ; and there are some 
other exceptions in the statute, relating to offences concerning champerty, 
&c* But the jtatute 21 Jac» I. c. 4. does not^ extend to offences created 
by svhsequent statutes and neither this statute ^ nor the 31 Eliz. c. 5^. 
extends to actions brought by the party grieved. In an action on the sta- 
tute 1 A 2 Ph. & M. c. 12. for driving a distress out of the hundred, if 
the hundred in which the cattle were distrained be in one county, and 
the hundred in^ which they were driven in another, the venue may be 
laid in either county s. But an action on the statute 3 Geo. II. c. 26. 
for selling cools, as and for a sort which they really were not, must be 
brought in the county in which the coals were delivered, and not where 
they were contracted for \ And a penal action for non»residence must 
be brought in the county in which the living is situated K In an action 
brought to recover penalties on the statute of usury, it appeared that the 
contract was made in one county, and the money paid in smother ; and 
die court held, that the venue ought to have been laid in the county 
where the usurious interest was received K 
There are also certain actions, wherein the vtoue, which would other- 
wise be transitory, must by various acts of parliament, made for protect- 
ing officers in the execution of their duty, be laid in the county whdtein 
the facts were committed, and not elsewhere. Such are actions upon the 
case or trespass against justices of peace, mayors or bailiffs of cities or 


• Com. Dig. tit. Actkm^ N. 10 BuL NL 
Pri. 195. 4 Bur. 2467. 2Dumf.&East, 
238. 2Boi.&PuLS81.'4East,S85. 9 
East, 296. 5 Taunt. 754. 1 Marsh. 320. 
a C. /d.821. (a). 8 Maule & Bel 429. 

^ a Maide & Sd. 427. 

* Bunb. 286, 261. Fkilcer, 182. 8 Anstr. 
871. 

^ 1 Salk. 372, 8. BuL Pri 195. Sel. 


iVL Pii 6 Ed. 687. 8 Maule & Sel. 488, 9. 
442, 8. 445. 

« 1 Show. 854. Bui Nu PrL 196. 
f Ante, 14. Bui Pri. 195. 

■ 2 Cam]^ 266. 2 Taunt 252. S. C. 

1^4 East 885. 

■ 2 CMt Rep. 420. 

^ 8 Bern. & Cies. 700. 5 Dowl & Ryl 
616. S. C. 
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towns corporate!, headboroughs, pcHTtreves^ constables, tithing^men^ churob*. 
wardens, &c« or other persons acting in their aid and assistance, op by their 
command, for any thing done in their official capacity *#and also actions C^cen oi 
against any person or parsons, for any thing done by an officer or officers ^ cusioin^ 
of the excise^, or or others acting in his or their aid, in execu- 

tion or by.reason of his or their office ; or for any thing done in pursnance 
of the act fitr consolidating the provisaons of the acts relating to the duties 
under the management of the^ commissioners for the affidrs of taxes, or 
any act for granting duties^to bo assessed under the regulations of that 
act ^ &c. ; against an officer of^l^e army, navy, or marines, foe any thing Officers of 
done in the execution of, or by reason of his office • ; or against any per- 
son, for any thing done in pursuance of the acts rela^ve^to-larceny, &c. or On acts relative 
malicious injuries to property But an action against a constable is not ^ i»rceny, &c. 
confined to the proper county, where he does not act in execution of his 
office . 

Also, by the 42 Geo. III. c. 85. the provisions of the statute- 21 Jac. Against persons 
I. c. regard to the venucy &c. are extended to all persons havit^ empSyroei^^^ 

holding or exercising, or being employed in any public employment, pr any 
office, station or capacity, either Civil or military, either in or out of this 
kingdom ; and who under ^nd by virtue or in pursuanc^ of any act or 
acts of parliament, Ac. have, by virtue of any such public employment, 

Ac. power or authority to commit persons to safe custody : and all 

such persons, having such power or authority as aforesaid, shall have and ^ 

be entitled to all the privileges, benefits and advantages, given by the pro* 

visions of the said act, as fully and effectually to all iuten|| and purposes, 

as if they had been specially named therein. Provided always, that when 

any action, bill, plaint or suit, upon tlie case, trespass, battery, or false* 

imprisonment, shall be brought against any such person as is in this act 

described as aforesaid, in this kingdom, for or upon any act, matter or 

thing done out of this kingdom, it shall be lawful for the plaintiff bringing 

the same, to lay such act matter or thing to have been done in Westmin^ 

ster, or in any county wlH^e the person agaiinrt whom any sueffi action, 

bill, plaint or suit shall be brought, shall then reside.” 

On the other hand, the venue in a transitory action is in some cases aU When altogether 
together optional in the plaintiff ; as where the action arises in Wales, or 
beyond the sea, or is brought upon a bond, or other specialty, promissory 
note, or bill of exchange ; for scandalum magnaium, or a libel dispersed 
throughout the kingdom ; against a carrier, or lighterman ; or for an es- 
cape, or false return; and in short, wherever the cause of action is not 

Stat. 81 Jac, I. c. 18. § 5. « Stat 6 Geo. IV. c. 108. § 97. 

» 88 Geo. 111. c. 70. § 84. ' Stat. 7 & 8 Geo. IV. Cb 89. § 75. & 

« 84 Geo. III. teas. 8. c. 47. $ 85. 89. c. 80. $ 41. 
which statute^ however, is repealed by that of i Str. 446. 8 Bur. 1748. and aee 8 Ksp* 

6 Geo. IV. c. 106. and see States Geo. 111. Rep. 548. 3 Esp. Rep. 886. 8 Stark. 2^ 
c.^7.§88. 6Geo.IV.Ci^l08.§97. PW. 446. 

^ Stat. 43 Geo. XII. C.M. 5 70. 
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HHieraliMLin 
X* B» fay origU 
niL 


InC.P. 


County in mir* 
sin will hdp^ * 
Dttt not hurt 


Commencement 
of declaration 
bill, in K. B. 


wholly and necessarily ocmfined to a ringle county * In these" cases^ the 
venae cannot be chai^ged by the coartB> but upon a special ground. 

In actions by iriginal, the venue> in the King's Bench/ should in gene* 
ral be laid in the county where the writ was broi^t i’; and if it be not 
so laid^ the court will set aside the proceedings fhf ’irregularity^ and the 
plaintiff, we have seenS will lose his bail. But, in the Comnion PlOas, 
though the practice was formerly the same as in the King^s B^ch ^ where 
an arrest shall be .by virtue of a capuu oA respondendum in any county, 
and bail shall be put in thereupon, and ^i:he pjaintiff diall 'think proper 
afterwards to declare in a different count]^^ it^shhll not be deemed a waiver 
of the bail ; but the recognizance of bail shall be as efectual for the benefit 
of the plaintiff, alid he may proceed thereon against the bail, in the same 
manlier us if the plaintiff had declared against the defendant in the same 
oonnty in which the bail was put in And it is a general rule, that the 
county in the margin will help, but not hurt': Hence, if there be no 
venue, or it be not laid with certainty^, in the body of the declaration, 
reference must be had to the margin; but where a proper venue is laid in 
the Ij^y, the county in the margin will not vitiate it \ In an action 
upon the case for a nuisance, if no place be alleged where *the nuisance 
was oommittci^ the county in the margin shdl be intended K And, in 
stating transitory facts, it is enough to allege a county for a venue, with- 
out a parish K 

In actions by bill against common persons, in the King’s Bench, the de- 
claration begins by stating the defendant to be in custody of the marshal ' ; 
or, if he be in i^stody of the sheriff^ or bailiff or steward of a franchise * 
having the return and execution of writs, it should allege in whose cus- 
tody he is, at the time of the declaration, by virtue of the process of the 
court, at the suit of the plaintiffs”^. If the action be brought by or 
against particular persons, as assignees, executors, &c. the special charac- 
ter in which they sue, or are sued, should be set forth in the beginning of 
the declaration : And in actions against aitomies, instead of stating that 
they are in custody of the marshal or sherifl^ it should be stated that 


"See the casea ceferred to in Chap. 
XXIV. 

^ But vide ante, 425. 

* Ante, 294. 

^ Barneai 116. 

•R.H.22Geo.IJI.aP. 

* 1 Wma. Saund. 6 Ed. 508. (1). And 

notCb Lord Hariwiehe wu of opinion, that 
thc^ in the margin of the dediration, waa 
aot originally meant to signify the county, 
Imtwu only a denotation of each section or 
peragnph in the record. CSu,laiipbHirdw. 
S44. ; . ^ . 

* s She. m s. c 

^Jiiv..(9iyhHiitihr.S49^4. 8wMi^4^ 


5 Dumf. & East, 567. ^ 

■ 1 Taunt.F579. and see 2 East, 497. 5 
Taunt. 789. I Marsh. 568. S. C. And see 
further, as to the venue in personal actions, 
whether local or transitory, and the mode of 
stating it^ with the consequences of a mis- 
take^ and when aided, 1 Chit. Ft. 4 Ed. 289, 
&c. 252, &e. Steph. PL 298, &e. 
k8MauIe&SeLl48. 
t Append. Chap.XV.S 19. Chap.XVn. 
Sl^&c. Cbap.XLVI.§26. Andfortbe 
ftrm of the beginning and conclusion of a 
deoleration^^in the Exdiequer, see Append. 
C^XfVJLS]^2(h21. ^ 

. r AppendrCi^((lkXV. 5 1, Ac. 
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tiny an prattMt in com * * * § t or, k Mtiimt flgahut jpeb'^w M«mW> of the 
house of cominoiis^ that they have privilege of parliament 
In account^ (xmenant, debt, annuity, detinue, and replevii, where^e origi- oinginal, fat* 

nal is a summons, the declaration by original writ, in the King’s Bendi or 
Gammon Pleas, begins stating that the defendant was summoned to an- 
swer: in actions on the case, trespass, tyedment, &c. where the original is 
an allachment, instates that he ^ns attached to answer But where by 
the declaration it appears that the defendant was summoned, instead of ai* 
tacked, or vice versd, the defen^nt cannot demur, without craving oyer 
of the original, and setting it fbrth, in order to shew that it does not war- 
rant the declaration \ 

It was formerly usual for the declaration by original to repeat the whole Recital of orl- 
of the original writ ^ But this practice being productive of great and un- 
necessary prolixity, a rule of court was made, that declarations in ac- 
tions upon the case, and general statutes, other than debt, repeat^notibe 
'' original writ, but only the nature of the action ; as that the defendant 
^vas attached to answer the plaintiff, in a plea of iresptzss upon the case, * 

'' or in a plea of trespass and contempt, against the form of the statute ^ 

And in trespass vi et armis, commenced by original, it has been deemed 
sufficient, on a general demurrer, to state in the dcclaratiom^ that the de- 
fendant was attached to answer the plaintiff, in a plea of trespass, without 
setting forth the circumstances It even seems, that the omission of the Complaint. 

words ^^and thereupon the said plaintiff by his attorney complains,” ,, 

in the beginning of a declaration of trespass on the case, in the Common 

Pleas, is no cause of special demurrer K And it is no objection to a de- Designation of 

claration, that the parties, having been once called by their names, are af- 

terwards designated by the terms plaintiff and defendant^; which is 

now become the common mode of declaring. 

In actions upon contracts, the declaration must in all cases state the Statement of 
contract upon which the action is founded, and the breach of it : And this upoiTcontract"’ 
alone, without more, is in some cases sufficient ; as in &u action of debt on 
bond, by the obligee against the obligor, ^ontracti are either in writing Contracts, in 


* App^. Chap. XIV. § 16, &c. 

^ Id. Chap. VI. § IS, &c. 

* Com. Dig. tit. Pleader, C. 19. 9 Wms. 
Saunas £d. 1. (1.) Append. Chap. XVII. 

§ 7, &c. Chap. XLVI. § 90, &c. 

^ Cro. Jac. 108. Cro. Car. 91. 1 Wms. 
Saimd. 5 Ed. S18. 1 Sid. 493. 2 Keb. 544. 
1 Mod. 3. S. C. 4 Mod. 946. 8 Salk. 701. 
6Mod.98. S. C. 9 Ld. Raym. 90S. Fort 
341. Cas. temp. Hardw. 189. Barnard v. 
Jfoit, H.S8 Geo. III. C.P. Com.Dig.at 
Pleader, C. 18. 14. 3 M. 6. and see 8 Wib. 
86. 395. 413. 1 H. Blac. 849. ll^t, 68. 
1 QiH. PC. 4 Ed. 856, 7. S|eph. 

And ai oyer osonot iiow*be IM'Of the ori^- 
VOL. 1. 


nal writ it seems that the declaration is no 
longer demurrable for the above cause. 1 
Wms. Saurid. 5 Ed. 318. (3.) but see 8 
Chit Rep. 638. 

* Com. Dig. tit Pleader, C. 19. 

f R. M. 1664. § 19. K. B. R. M. 1664. 

§ 16. C. P. 

* Carth. 108. and ^ 1 Wms. Saund. 6 
Ed. 818. (3.) 

^ 1 Bos. & PuL 866. And see further, as 
to ^e mode of commencing declarations, 1 
Chit Pt 4 Ed. 954, &c. Steph. PL 49p. 

*6TSunt|^I81. 9 Mardi. 10}. S. C. 6 
Taunt 406. - 

* For die cases ft which it is neoojjwiy' * 

FP . > 
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writing, or by 
$^roL 

Express, or im- 
plied; 


Present, or fu- 
ture. 

» 


How stated in 
declaration. 

Variance. 


or'by pufii; if in writing, they are either by deed nnderseal, or by i^rei^ 
ment without seal ; and they are either express or implied; the former are 
created by the words, the latter by the obvious meaning and intention of 
the parties. Thus; a covenant is implied, from the habendum in a lease, 
for quiet enjoyment ; and from the reddendum, for payment of the rent*. 
So, on the indorsement of a note or bill, it is implied, that if the drawer 
or acceptor do not pay it, the indorser will, on having due notice of its 
non-payment ^ : And in general it may be remarked, that promises are 
implied, to pay money on legal liabilities With regard to their ope- 
ration, contracts are present or future; under the former, may be classed 
warranties, that a horse is sound, &c : the latter are to do or omit some 
act, or to procure it to be done or omitted by another Contracts must 
be stated in the declaration as they were really made, either in terms, or 
according to their legal effect ^ ; and if there be a variance, it will be fatal 


that the contract should be in writhig, sec the 
statute of frauds and perjuries, 29 Car, 11. 
c. S. § 4. 17. 

* 3 Bac. Abr. 206. 

^ Bayley, on Bills, 29. 41, 2. 57. 

^ Ante, 2 . 

* See further, as to corUracls in a^mpsk, 
1 Chit. Pt. 4 Ed. 265, &c. Lawes, on Plead- 
ing, Chap. IV. 

* 1 Marsh. 2ll,j)er Gibbs, Ch. J.* 

f For modem cases, in which variances 
between the declaration and evidence, have 
been holden to be fatal, see 1 New Ilep. C. 
P. 351. 5 Esp. Rep. 239. S. C. 2 East, 2. 

4 Maule & Sel. h05. 2 Chit. Rep. 333. 3 
Moore, 79. Gow, 21. S. C. 2 Barn. & Aid. 
301. 1 Chit Rep. 28. S. C. Jd, 60. (a). 

5 Barn. & Aid. 42. 1 Barn. & Cres. 16. S 
Stark. JVf. Pri, 156. S. C. 2 Dowl. & Ryl. 
15. S. C. 2 Barn. & Cres. 20. 3 Dowl. & 
Ryl. 21 1. S. C. 3 Barn. & Cres. 462. 5 
Dowl. & Ryl. 319. S. C. 4 Barn. & Cres. 
108. 6 Dowl. & Ryl. 200. S. C. 5 Barn. & 
Cres. 909. 8 DowL & Ryl 643. S. C. S 
Bing. 472. in assumpsit; 4 Maule & Sel. 
470. 6 Maule & Sel 115. 1 Moore, 89. 2 
Barn. & Aid. 765. 1 Chit Rep. 518. S. C. 
5 Moore, 164. 2 Brod. & Bing. 395. S. C. 
3 Dowl.& Ryl. 145. in covenant; Ante, 225, 
6. in debt on bail bond; Ry. & Mo. 153. 1 
Car. & P, 634. S. C. in debt for usury ; 4 
Barn. & Cres. 403. 6 DowL & Ryl. 48.3. 
S. C. 5 Bam.& Cres. S39. 8DowL&RyL 
98. S. C. in case, against sherifi^ for escape 
or ffdse return; Doug. 665. 4 Bam. & 
Cres. 657. 7 Dowl. A Ryl 123. Ry. A 
Mo. 263. S. C. In ease, against sheri^ on 
stat 8 Anne, ,c. 14. $ ].; 2 Barn. A Aid. 


766. 1 Chit. Rep. 507. S. C. for malicious 
prosecution; 4 Moore, 266. 1 Brod. & Bing. 
538. S. C. against agent, for misconduct ; 5 
Barn. & Aid. 615. 1 Dowl. & Ryl. 230. S. 
C. for libel ; 2 Burn. & Gres. 486. 3 Dowl. 
A Ryl. 728. S. C. for slander of title ; 5 
Moore, 475. in h'eplemn; and 1 Car. A P. 472. 
on an indictment for a conspiracy. And for 
cases in which variances have been deemed 
immaterial, see 8 East, 8. IS East 410. 6 
Taunt 108. Id. 581. 2 Marsh. 287. S. C. 
8 Taunt. 197. 2 Moore, 114. S. C. 1 Chit 
Rep. 60. (n). 1 Brod. A Bing. 523. 4 

Moore, 515. 2 Brod. A Bing. 89. S. C. 5 
Moore, 74. 2 Brod. A Bing. 359. S. C. 4 
Barn. A Aid. 435. 5 Barn. d^ld. 964. S. 
C. 11 Price, 19. 3 Stark. Ni. Pri, 166. 1 
Barn. A Cres. 18. 7 Moore, 283. 1 Bing. 
34. S. C. 8 Moore, 372. 1 Bing. 355. S. C. 
4 Barn. & Cres. 445. 6 DowL & Ryl. 53.3. 
S. C. 7 Dowl. A Ryl. 140. 3 Bing. 633. 
in assumpsit; 1 Stark. NL Pri. 29^. 1 Chit 
Rep. 518. (a). 4 Moore, 66. t' Brod. A 
Bjng. 443. S. C. 9 Price, 642. 6 Moore^ 
483. 3 Brod. A Bing. 186. S. C. 1 Barn. A 
Cres. 358. 2 Dowl. A Ryl. 662. S. €. 1 

Car. A P. 80. 610. Ry. & Mo. 195. 1 Car. 

6 P. 586. S. C. 1 Younge A J. 2. in co- 
venant; Ante, 225. in debt on bail bond; 

7 Moore^ 231. 1 Bing. 6. S. d. in debt on 
replevin bond; 1 Duraf. A East 935. 1 
Chit Rep. 60. in dAd for penaldes ; 6 Bam. 
A Cres. 251. in dAt for rent ; 4 Bara. A 
Cres. 380. 6 Dowl. & Ryt 500. 8k C. in 
debt, agidnst marshal, for escape; 7 Moores 
345. for diverting a watercourse; 1 Chit. 
Rep. 104. ABera. A Cres. 161. 6 Dowl. A 
Ryl 291. S. C. for disturbance of conAsn ; 
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In msun^ for vm and oceupaticKn, it is not neoMdIry to stiite in what 
parish the prenuses are ntuated * : and where a parish is known as well 
by one name as another, it is suffident to caU it by either ^ But where 
the situation of the premises is alleged in the declaratiOA, a variance in the 
name of'the parish is fatal 

When the contract is by deed, it is not necessary to set forth the con- Consideration, 
Meration upon which it is founded ; as the law in that case implies a ^ ^ stat^and 
consideration, where none is stated^ : And a consideration is also implied, 
upon bills of exchange, and promissory notes,: But in all other cases, the 
consideration, not being implied, must be. stated in the declaration. Coii« Executed, op 
sideratums are commonly said to be executed or executory; or in other 
words, the contract is founded upon something already done, or to be done: 

But there is a third species of considerations, partaking of the nature of Mutual pro- 
both the others, as in the case of mutual promises^ ; where the plaintiff's 
promise is executed, but the thing which he has engaged to perform is ^ 
executory. When the consideration is executed, the defendant cannot 
traverse the consideration by itself, because it is incorporated and coupled 
with the promise, and if it were not then in &ct executed, it is nudum 
pactum: But if it be executory, the plaintiff cannot bring his action till 
the consideration be performed ; and if in truth the promise were made, 
and the consideration not performed, the defendant must traverse the per* 
formance, and not the promise, because they are distinct things 

It is also commonly supposed, that to make a good consideration, there Wlmt a good 
must be either an immediate benefit to the party promising, or a loss to the ^ 

person to whom the promise was made. But this rule seems to be too 
narrow ; for it is said, that wherever a man is under a moral obligation, 
which no court of law or equity can enforce, and promises, the honesty and 


1 Barn. & Crea. 77. 2 Dowl. & Ryl 184.. 
S. C. 7 Moore, 304. 1 Bing. 45. S. C. in 
trover ; 3 Durnf. & East, 643. in case^ on 
stat 11 Geo. II. c. 19. § 3.; 4 Durnf. 
& East, 658. Dowl. & Ryl. Ni, Fri. 36. 
for negligence; 3 Bam. & Cres. 641. 6 
Dowl. & Ryl. 293. S. C. for deceit ; 8 Barn. 
& Cres. 2. 3 Dowl. & Ryl. 226. S. C. 
against the sheriii^ for not taking sufficient 
pledged in rtfievm ; Ry. & Mo. 291. against 
the sheriii^ for an escape ; 3 Dowl. & Ryl. 
483. 3 Barn. & Cres, 2. 4 Dowl. & Ryl. 
624. S. C. against the sheriff, for a false 
return; 9 East, 157. 6 Maule & Sel. 29. 
for malicious prosecution; 1 Chit. Rep. 480. 

2 Bam. & Cres. 678. 4 Dowl. & Ryl. 230. 
$• C. 3 Barn. & Cres. 24. 4 Dowl. & 
RyL 695. S. C. 3 Barn. & Cres. 118. 4 
DowL A Ryl 670. S. C. 3 Barn. & Cres. 
188, 9. (6). 4 Dowb & Ryl. 810. S. C. 
for libd; 6 Bom. A Cres. 34^ 0 DovU & 


Ryl 20. S. C. in r^f/evin ; 4 Dowl. & RyL 
202. 9 Moore, 666. 2 Bing. 271. S. C. in 
trespass; Ry. & Mo. 252. *4 Barn. & Cres. 
850. 7 Dowl. & Ryl. 324. S. C. 6 Barn. 
& Cres. 102. 9 Dowl. & Ryl. 97. S. C. on 
ail indictment for i>crjury. And see further, 
as to variance, 1 Chit. PL 4 Ed. 271, dec. 
884, dec. 3 Stark. Evid. 1626, dec. 

* 6 East, 348. 1 Taunt. 670. 

^ 1 Taunt. 570. and see 1 Bos. & Pul. 
225. 2Canipb.3. 13 East, 9. 3 Taunt. 127. 
6 Maule dc Sel. 326. 1 ChitfjP/. 4 Ed. 251, 
2. but see 2 Campb. 274. 

8 Campb. 235. and see 4 Taunt. 700. 
1 Moore, 161. Holt Ni. PrL 623. S. C. 2 
Moore, 687. 8 Taunt. 639. S. C. 

^ 7 Duraf. A East, 476. and see 8 Bur. 
1689. 

• 1 Salk. 171. 1 Ld. Raym. 666. S. C. 
'BiiL^s.iVi.146. 

p p 2 
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tecdtude of the’tUog is a consideration ; as if a matt promise to pay a just 
debt, tbe recovery of which is barred by the statute of limitations ; or if a 
man, after he comes of age, promise to pay a meritorious debt contracted 
during bis minority, but not for necessaries ; or if a bankrupt in affluent 
circumstances, after his certificate, promise to pay the whole of hilif debts ; 
or if a man promise to perform a secret trust, or a trust void for want of 
writing by the statute of frauds. In these and many other instances, 
though the promise give a compulsory remedy, when there was none be- 
fore, either in law or equity ; jet as the promise is only to do what an honest 
man ought to do, the ties of conscience upon an upright mind are said to 
be a sufficient consideration 

Inducement. When the promise and consideration explain themselves, without refer- 
ence to any collateral matter, they are stated in the declaration without 
any inducement: But when that is not the case, the declaration begins by 
stating the circumstances under which the contract was made, or to which 
the consideration refers ; as in an action of assumpsit to pay money, in 
consideration of forbearance, or of staying proceedings, the declaration be- 
gins by stating the debt forborne, or the proceedings that were stayed. The 
inducement is in nature of a preamble, and leads on to the principal matter 
of the declaration ; and as its office is explanatory, it does not require exact 
certainty**. 

Averments, When the consideration is executed, and the promise to pay a sum cer- 

and wherncT^’ Specific act, the declaration proceeds at once 

from the contract to the breach, without any intermediate averments; as in 
Of performance the case of indebitatus assumpsit, to pay a precedent debt, &c. But when 
consideration is executory, or the performance of the defendant's cove- 
nant or agre^ent is made to depend on the performance of a condition 
pre^dent, on the part of the plaintiff, the declaration ought to aver that 
the consideration has been executed, or the condition performed : for it is 
a rule, that in all cases where the estate or interest commences on a con- 
dition precedent, be the condition or act in the affirmative or negative, and 
to be performed by the plaintiff or defendant, or any other, the plaintiff 
ought in his count to aver performance ^ ; as if a man grant an annuity to 
anothe:', when he is promoted to such a benefice, &c. the plaintiff in an^ 
Of condition nuity ought to avej that he is promoted &c. But when any estate or 

neceSa^.^* interest passes or vests immediately, and is to be defeated by a condition 

subsequent, or matter ex post facto, be it in the affirmative or negative, or 
to be pcrfori^ed by the plaintiff or defendant, or by any other, perform- 
ance of that matter need not be averred^ : as if a grant be of an annuity 

* Per'Lord Man^ldd, Cowp. 290. and see 438. S. C. 7 Dowl. & Ryl. 14? 

6 Taunt. 86. accord, but see 3 Bos. & PuL ^ Com. Dig. tit Pleader, C. 31. And see 

249. (a), semb. contra. And see furUier, as further, as to the inducement in assumpsit, 1 

to the consuleratum in assumpsit, 1 Chit PI, Chit PL 4 Ed. 260, &e. Lawes, on Plead- 
' 262, &c. Lawes, on Pleading, Chap. III. 4 hig. Chap. II. 

Barn. & Cres. 6. 6 Dowl. & RyL 48. S. C. ° 7 Co. 10. a. 

2 Bing. 464. 1 M<CleL & Y. 205. S. C. but * PI. Com. 25. b. 

see 4 Bam. & Cres. 345. 6 Dowl. & Ryl. * 7 Co. 10. a. 
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to il. fiS he be advanced to a benefice, A. in mmiitjf need’not taj that he 
is not yet advanoed\ 

Covenants or agreements are of three kinds; firsts such aa ^ called Covenanti or 
mutual and independent^ where either party may recover dama|^es, from JJ^UnlTind”'*^ 
the other^ for the injury he may have received by a breach of the covenants pendent, 
in his favour^ and where it is no excuse for the defendant to dllege a breach 
of the covenants on the part of the plaintiff: Secondly, there are covenants Conditions pre- 
which are conditions and dependent, in which the performance of one de« 
pends on the prior performance of another ; and therefore, till this prior 
condition be performed, the other party is not liable to an action on his 
covenant : Thirdly, there is also a sort of covenants, which are mutual Mutual condi- 
conditions, to be performed at the same time ; and in these, if one party 
was ready and offered to perform his part, and the other neglected or re- 
fused to perform his, he who was ready and offered, has fulfilled his engage* 
ment, and may maintain an action for the default of the other, though it 
be not certain that either is obliged toMo the first act K 

. The dependence or independence of covenants is to be collected from the Dependence, or 

evident sense and meaning of the parties ; and however transposed they covenants”*^* 

may be in the deed, their precedency must depend on the order of time, 

in which the intent of the transaction requires their performance The 

words by which conditions precedent are commonly created, are for **, in 

consideration of, ita quod ®, proinde &c. In general, if the agreement be 

that one party shall do an act, and that for the doing thereof the other 

shall pay a sum of money, the doing of the act is a condition precedent to 

the payment, and the party who is to pay shall not be compelled to part 

with his money, till the thing be performed s. And however improbable 

the thing may be, it must be complied with, or the right which was to 

attach on its being performed does not vest : as if the condition be, that A. 

shall enfeoff B, and A. do all in his power to perform the condition, and 

B. will not receive livery of seisin, it was never doubted, but that the right 

which was to depend on the performance of the condition did not arise \ 

If a person undertake for the act of a stranger, the cases are uniform to 

* 7 Co. 10. a. H. Com. 25. b. SO. a. 82. ^ 1 Vent. 177. 214, 2 Wins. Saund. 6 

1). and see 1 Durnf. & East, 045. 2 H. Blac. Ed. 850. S. C. 

579. For the cases in which it is, or is not * 2 Ld. Ra^on. 76&« 

necessary to aver the existence of a life, and ^ Doug. 688. 

how it may be averred, sec 1 Wms. Saund. 5 * 1 Salk. 171. 1 Ld. Raym. GG5. S. CX 

Ed. 235. a, (8.) and. sec 1 Ld. Raym. 440. G86. 2 Salk. 623. 

^ Per Lord Man^ld, in the case of Com. Rep. 117. 12 Mod/529. S. C. 1 Str. 

Kingston v. Preston, cited in Doug. G90, 91. 585. 615. 2 Str. 712. 1 Wils. 88. 2 Bur. 

And sec the several modern cases on this 899. 2 Blac. Rep. 1312. Doug. 27. 272. 
subject, collected and arranged in Willes, 620. 684. 1 Durnf. & East, 639. 1 H. Blac. 

157. (a). 1 Wms. Saund. 5 Ed. 820. (4). 270. 4 Durnf. & East, 7G1. 2 II Blac. 123. 

2 Wms. Saund. 5 Ed. 108. a. (3). SeL 389. 574. 5 Durnf. & East, 409. 6 Durnf. 

m PH. 6 Ed. 108, &c. 510, &c. I Chit. & East, 570. 665. 710. 7 Durnf & East, 

PI. 278, &c. Lawes, on Pleading, Chap. V. 125« 8 Durnf. & East, 366. 1 East, 203. 2 

‘ Doug. 690. and see 6 Durnf. & East, Bos. & PuL 447. 

570. 668. 7 Durnf & Easf ISO. ^ 6 Durnf & East,^719. 
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Kjitttiiidi pro- 


Cases of mutual 
covenants, and 
conditions pre* 
cedenL 


Averments, how 
made. 


Of substantial 
performance. 


Excuse for non- 
performance. 


diev that s&ch act mnst be performed*. And where there aie mutud 
promises^ yet if one thing be the consideration finr the other, there a per- 
formance is in general necessary^. 

If a day be appointed for the payment of money, and the day is to 
happen before the thing can be performed, an action may be brought for 
the money, before the thing is done ; for it appears that the party relied 
iipon*hi8 remedy, and intended not to make the performance a condition 
precedent ^ : But where a certain day of payment is appointed, and that 
day i» to happen subsequently to the performance of the thing to be done 
by the eontract, in such case the performance id a condition precedent, and 
must be averred in an action for the money So if two men agree, one 
that the other shall have his horse, and the other^that he will pay 10/. for 
him, no action lies for the money, till the horse delivered Another 
distinction to be attended to is, that where mutual covenants go to the 
whole of the consideration on both sides, they are mutual conditions, the 
one. precedent to the other ; but wh#re they go only to a part^ and a breach 
may be paid for in damages, there the defendant has a reix^cdy on his cove- 
nant, and shall not plead it as a condition precedent And it is said, 
that where the participle doing, performing, Ac. is prefixed to a coveiuint 
by another person, it is a mutual covenant, and not a condition prec^entf.* 
An aoerment may be by any words which shew the matter to be as stated ; 
as that the plaintiff avers, or hi fact saith, or although, or because, of wUk 
this that, And where there is a condition precedent, it is necessary 
to state in the declaration, that it has been performed, or a lawful excuse 
for its non-performance 0. But there are some cases in the books, respect- 
ing conditions precedent, where the thing agreed to be done having been 
in effect performed, though not in the exact manner, nor with all the cir- 
cumsliinces mentioned, it was deemed a substantial performance^*; as 
where the condition was to enfeoff, a conveyance by lease and release has 
been deemed sufficient ^ : So, if the conation be for one to deliver the will 
of the testator, and he deliver letters testamentary^. And wherever a man, 
by doing a previous act, would acquire a right to any debt or duty, by a 
tender to do the previous act, if the other party refuse to permit him to do 
it, he acquires the ri^t as completely, as if it had been actually done ; and 
if the tender be defective, owing to the conduct of the other party, such 
incomplete tender will be sufficient : because it is a general principle, that 
lie who prevents a thing from being done, shall not avail himself of the 


• 6 Durnf. & 722. 

1 Salic. 171. 1 U. Uaym. 665^ S. C. 6 
Durnf. & East, 570. 7 Durnf. & East, 125. 

1 Salk. 171, 2. 1 lA, Raym. 665, 6. 
8. C. and see 2 11. Blac. 392. 

^ 1 H. Blac. 273. (a), and see 6 Durnf. 
A East, 572, 8. 8 Durnf* & East, 373. 4 
East, 483, 4 10 East, 295. 1 Chit. JPL 4 
Ed. 281. Sel. JVL Pri 6 Ed. 517, ite. 

* 8 Blac. Rep. ISIS, and see Willes, 146. 


496. 

f Com. Dig. tit. Pleader, C. 77. Willes, 
134. 427. 1 Wms. Saund.6 Ed. fil . «. (4). 
236. a, b. 2 Wms. Saund. 6 Ed. 61. g. (9). 

* 4 Durnf. & East, 761. 6 Durnf. & Eask 
570. 

k 6 Durnf. & East, 722. 

* Co. liit. 207. a* 

k 1 Rol Abr.486.7)r.2. 4 
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tion-perforinance which he has oocasiened *. The perfinmaiiee of a c<ni<B« 
tion precedent ia also excused by the absence of the plaintiff^ in those cases 
where his presence is necessary for the performance of the condition ; by his 
obstructing or preventing the performance ; or by his neglecting to do the 
first act> if it be incumbent on him to perform it^: It is also excused in 
some cases^ by his not giving notice to the defendant When the condi- 
tions are mutual, and to be performed at the same time> the plaintifiT must 
aver that he was ready^ and offered to perform his part^ but the defendant 
refused to perform his \ And when the sum to be paid is not ascertained 
by the contract^ the plaintiff must aver the focts necessary to ascertain it : 
as^ upon a quantum meruit or valebant, that the plaintiff deserved to have, 
or that the goods were r^onably worth, a certain sum, 

When the contract is to pay a collateral sum upon request, there the 
request, being parcel of the contract, and as it were a condition precedent, 
ought to be specially alleged, with the time and place of making it ^ ; but 
when the contract is founded upon a precedent debt or duty, as in the case 
of a bond, or for money lent &c. or is for the payment of aeollateral sum 
on a day certain^, or otherwise than upon request or the debt or duty 
arises immediately upon the performance of the consideration S there it is 
not necessary to allege a special request, but Ucet scepius requisitus is suf- 
ficient ; which is only a form of pleading, and if it be omitted, does not 
vitiate the declaration ^ 

When the matter alleged lies more properly in the knowledge of the 
plaintiff than of the defendant, there the declaration ought to shew that 
notice was given to the latter”*; as where the defendant promises to 
give the plaintiff so much for a commodity as it is wwth, or as any other 
had given him for the like, or to give so much for every cloth the plaintiff 
should buy, or to pay the plaintiff what damages he had sustaincA>by a 
battery, or to pay the plaintiff’s costs of suit ® : And when notice is ne-^ 
ccssary, it ought to appear that it ^as given in due time, and to a proper 
person But when the matter ^bes not lie more properly in the know- 
ledge of the plaintiff than of the defendant, no notice is requisite ” ; as in 


Mutual condi- 
tions. 


Faets^ecessary 
to ascertain • 
plaintiff’s de- 
mand. 


Request. 


Notice. 


* Doug. 68G. and see 1 Durnf. & East, 
638. 

1 Rol. Abr. 4 . 57 , 8. 

* Id, 463. 467, 8. and see Co. Lit. 207. a. 
7 Durnf. & East, 130. and see 7 Taunt. 

314. 1 Moore, 56. S. C. 

^ And see further, as to the averTnent of 
performance, or excuse of performance, in os- 
sumpsitf Sel. Ni, Pru 6 Ed. 108, &c. 1 Chit. 
PI, 4 Ed. 277, &c. Lawes, on Pleading, 
Chap. V, VI. and as to the form of aver- 
mentt and the consequences of a mistake, 1 
Chit. PI, 282, &c. 

^ Com. Dig. tit. Pkader,.C, 69. 1 Wms. 
Saiind. S3, a, (2). and see 2 H. Blac. 131. 
5 Durnf. & East, 409. But the time and 
place of the request, being merely matter of 


form, the omission j)f them cannot be taken 
advantage of in arrest of judgment, since the 
statute 4 Ann. c. 16. 10 East, 359. 

B 1 Wms. Saund. 5 Ed. 32. 

*» Owen, 109. 

1 1 Lutw. 231. 
k 1 Str. 88. ^ 

1 PI. Com. 128. b. Hardr.SS. 72. 1 Bos. 
& PuL 59, 60. And see further, as to a re- 
guest, 2 Wms. Saund. 5 Ed. 118. (3). 123. 
(4). 1 Chit. PI, 4 Ed. 287, &c. tawes, on 
Pleading, Ohap. VIII. 

”<Hardr. 42. and see 16 Vin. Abr. tit. 
Notice, 6 Durnf. & East, 621. 

* Com. Dig. tit. Tleadert C. 74. 

^ Hardr. 42. and see 1 Wms. Saund. 6 Ed. 
117. «. (2). 
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Hiwar^.need not be alleged^ because the d^eadant may take notice of it, i|a 
weil as the plaintiff. So if> upon a treaty of marriagOi a promii^ be made 
to the father of the daughter^ by the father of the son^ to pay the daughter 
100/. after the death of the son> if she survive^ and the son die> an action 
may be brought upon this promise ; and notice need not be given to the 
defendant of the death of the son ^ So, on a promise to pay so much 
money at the full age of an in&nt> notice of his attaining that age need 
not be given> because it is as notorious to the one as to the other ^ And> 
in, an action on a promissory note> by the indorsee against the drawer, ro« 
tice of the indorsement need not be averred ^ 

Breach. , The breach, in a declaration upon contract, is either negative, that the 

defendant has not done something which he contracted to do, or procured it 
to done by another, or that he has not done it, or procured it to be done, 
in a careful and proper manner ; or it is affirmative, that he has done some- 
thing which he contracted not to do, or suffered it to be done by another, 
or that he has deceived the plaintiff, on a warranty, &c. The breach must 
be assigned in the words of the contract, or in words tantamount, which 
comprehend the substance and effect of it. Where a party, however, has 
disabled himself from making an estate he has stipulated to make at a fu- 
ture day, by making an inconsistent conveyance of that estate, he is con- 
sidered as guilty of a breach of his stipulation, and is liable to be sued 
before the day arrives And, in assigning the breach of a covenant for 
quiet enjoyment, it is sufilcient to allege, that at the time of the demise to 
the plaintiff, A. B. had lawful right and title to the premises, and having 
such right and title, entered and evicted the plaintiff, without shewing 
what title A. B. had, or that he evicted the plaintiff by legal process \ 
Damages. When the damages sustained by the plaintiff are naturally connected with 
the breach of contract, it is not usual to state them specially in the decla- 
ration; otherwise they should be stated, in order to prevent a surprise upon 
the defendants 

Statement of In actions for wrongs, the declaration should state the injury complained 
for wngs.*° ’ actions on the case, it should set forth, byway of inducement, 

the circumstances under which the injury was committed, and the conse- 
quential damages resulting therefrom to the plaintiff. The injury corn- 
immediate. plained of is immediate or consequential. When it is immediate, and in- 
cluded in the act complained of, there it is sufficient to state that act alone 
in the declaration, as in trespass vi et armis. The charge in such case 
ought to be direct and positive, and not merely by way of recital : There- 
fore, a declaration by hill, stating that whereas, or wherefore the defendant 

* Hardr. 42. and see 1 Wms. Saund. 5 £d. 290, &e. Lawes, on Beading, Chap. IX. 

£d. 117. b. (2). « See further, as to the damages in assunqh. 

1 Bos. & Pul 625. And see furUier, as 1 Chit. 4 Ed. 296, 7. And as to the 
to Wiike, 1 Chit. Ft. 4 Ed. 285, &c. Jjawe^ mode of declaring in general in assumpsit, 
on Pleading, Chap. VIL seeid. 2&9, &e. Lawes^ on Pleading, Chap. 

* 6 Bam. & Cres. S25. I. to XV. inclusive ; in d^, 1 Chit. PL 

* 4 Dumf. & East, 617. And see further, 609^ &c. : and in covenant, id* S25, &c. 
as to the 6reacL in assumpsk, 1 Chit. PL 4 
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^ the set oomplaiaed of^ is bad <m sp€«y damti»«t r fometly 

hold^n to be soy in amst of judgment*; but nowy it may be amended at 
any time. before or after judgment^ by a right bill; the time of filing 
whereof the court will not inquire into ^ : And by original, the count part 
being helped by the recital of the writ^ this &ult is not fisital^ even on a 
special demurrer®. 

When the damages in trespass arc such as naturally wise from the act Damages, in 
complained of, or cannot with decency be stated, they may be given in evi- '‘^P**** 
dence under the alia enormia; but otherwise they must be stated in the 
declaration ^ : And many things may be laid and proved in aggravation of 
damages, for which alone trespass would not lie ; as trespass may be 
brought for entering the plaintiff's house, and beating his wife®, child, or 
servant^, and the heating may be given in evidence, to aggravate the da** * 
mages : but in such case, the plaintiff cannot recover damages for losing 
the service of his child or servant, because he may have a proper action for 
that injury®. So, trespass will lie for breaking and entering the plaintiff's 
house, under a false and unfounded charge and assertion that the plaintiff 
had stolen property therein, per quod he was injured in his credit, &c. ; 
and the jury may give damages for the trespass, as it is aggravated by 
such false charge \ So, in trespass qtiarc dotnum fregit, he may give ia 
evidence that the defendant came into his house, and debauched his daugh- 
ter ^ ; or that his wife was so terrified by the conduct of the defendant, 
that she was immediately taken ill, and soon afterwards died K But, in 
trespass quare clausum fregit, the plaintiff would not be permitted to give 
evidence of the defendant’s taking away a horsed &c. ; and in the other 
cases, the evidence is allowed to be given, not as a substantive ground of 
action, but merely to shew the violence of the defendant’s conduct K 

Consequential injuries, yve have seen arise from mal-feazance, nm^ Consequential 
feazance, or misfeazance. In actions for mal-feazance, three things are 
to be attended to in the declaration ; first, the motive, if any, which urged 
the defendant to the commission of the act complained of ; secondly, the 
end which he had in view; and thirdly, the means which he took of ac- 
complishing it. Thus, in an action for defamation, the motive is malice, 
the end proposed is to injure the plaintiff in his good name, &c. and the 
means are the words spoken by the defendant for that purpose. In actions Arising from 
for mal-feazance, the motive is either malice, which generally speaking 


* 3 Salk. 6S6. 1 Sir. 621. 
t’a Str. 1151. 1162. 

® 1 Wils. 99. Barnes, 452. S. C. 2 Wils. 
203. And see further, as to the statement 
of the injury, in actions for wrongs, 1 Chit. 
PU 4 £d. 336, &c. 

® Peake's Cas. AT. JVi. 3 Ed. 64. 87. and 
aee 1 Sid. 225. 

® 1 Str. 61. and see Cro. Jac. 501. 1 
Stark. iVL Pru 98. 

'2Sa]k.642. Ho]t,699.S.a S Ld. 
Raym. 1032. 6 Mod. 127. Holt, 699. S. C. 


« 2 Salk. 642. Holt, 699. S. C. Bui. Nu 
iVi. 89. but see Cro. Jac. 501. 

^ 2 Maule & ScL 77. and see 5 Taunt. 
442. 1 Marsh. 139. S. C. 

> 1 Sid. 225. 2 Ld. Raym. 1032. 6 Mod. 
127. Holt, 699. S. C. 8 Bu^^ 1878. 2 
Dumi^ & East, 166. Bui. Pru 89. 

* 1 Stark. Nw Pri. 98. but see Peake’s 
Cas. NL PrL 3 Ed. 87. and see 2 PbiU 
Evid. 134k 5. 

1 1 Sid. 225. Btd. ^1. BiS9. 

« Jnie, 4. 
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cessary to be 
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OF vem 

kwidff lo the commission of injuries to the penoii« or the grat^cation ^ 
self-interest at the expense of another: and aooordiaglj^ the end whi^ 
the defendant has in riew^ is either to injure the plaintiff^ or to benefit 
himself: and the means he takes of accomplishing his intention^ are either 
direct and open^ or under colour of legal process^ or hy deceit, which is 
either where there is a priyit]r between the parties, as upon a sale of goods, 
drc. or where th&e is no such privity. In actions for mm-feazance, or 
mis-feazance, the injury frequently proceeds from a mere neglect, without 
any bad motive imputable to the defendant* 

The circumstances attending the several injuries before mentioned> and 
which should be stated by way of inducement, are various, aiscording to the 
nature and grounds of the action. In general, they disclose some right or 
title in the plaintiff, or some duty to be performed by the defendant. Jn 
actions for wrongs, affecting the absdute rights of persons, the right to 
personal security, being implied, need not be stated in the declaration; as 
in actions of assault and battery, dfc. But when the wrongs complained 
of affect the relative rights of persons, the relation should be stated, in re- 
spect of which the plaintiff is injured ; as in actions for criminal converse* 
turn, &c. : And when an action is brought for dtfafnation, it is usual to 
state in the declaration, by way of inducement, that the plaintiff is a person 
of good name, &c. and has not been guilty of the crime imputed to him \ 
In actions for wrongs to real or personal property, the plaintiff’s right 
or title must be set forth in the declaration, either generally or specially^ 
When a special title is necessary to maintain the action, it must be stated 
with certainty^: If a man allege in himself a title to the inheritance of 
freehold of lauds in possession, he ought regularly to say that he waa 
seised ^ ; or, if he allege possession of a term for years, or other chattel 
real, th^t'hc was possessed^: So, if he allege ^isin of things manurable> 
as of lands, tenements, rents, &c. he should say that he was seised in hi» 
demesne as of fee ^ ; if of things not manurable, as of an advowson, that 
he was seised as of fee and right, 'omitting in his deniesfie ^ : And it is a 
rule, that when title is necessary to be shewn, if the plaintiff derive a par- 
ticular estate from another, he ought to shew that the other had such an 

* Com. Dig. tit. jiction upon the Cax for Wnis. Sdund. 5 Ed. g, (1, 2. 4). 

Jhfamalion, G, 1. And as to the induce- viV, ] Wms. Saund. 5 Ed. 270. c. (2). lease 

meutdn a declaration for a OAel, see 1 Yuunge or demise^ id. 276. (1). lease rftUlies, 2 Wms. 

A J. 480. Saund. 5 Ed. 297. (1 ). entry under lease, 

^ As to the mode of stating or setting 1 Wins. Saund. 0 Ed. 147. (2). 202. a. (1). 
foithfiii a declaration or other pleading, the interesse termwi, id. 251. (1). assignment of 
seisin of the king, see I Wms. Sound. 5 Ed. term, or reversitm, id, 234. (8). 238. (2). at» 

187. (1). seisin of a corporation, sole or ag- tomihetU, id* 234. b, (4). or a copyhold title, 

gregate, id* dud. seisin of a husband, jure ux~ id. 34$. (8, 9). As to the mode of setting 

om, id, 253. (4). 2 Wms. Saund. 5 £d.*268. forth the title, in declarations in covenant, see 

(1). lease and release, id. 10. (15). 11. (10). 2 Chit 2V. 4 Ed. 209, &c. And see fur- 

bargfsin and sale enrolled, 1 Wma, Saund. 5 ther, as to the sliewing of title in declarations 

fid. ’251. (2). 251. o. (3). 2 Wms. Saund. and other pleadings Steph. FI* 821, &c. 

5 Ed. 11. (18). 12. a* (20). feoffment, 2 « Co. Lit 17. a. 

Wms. Sauiid. 5 9. c*fse and praclama’* * Lit $ 10. and see Com. Dig. tit Pleader, 

iions, 1 Wms. Saund. 5 Ed. 25.8. a* (6). 2 C. 35. 2 Bos. A Pul. 574. 
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interest as weald enable faim to<alaka tbe estate^* Tbe teawai wby the 
cemmeneement of particular estatei must be shewn' in pkading isj because 
they are created by agreement out 6f the primitita estate; and the court 
must judge whether the primitive estate and agreement be sufficient to 
produce the particular estate claimed : And this is a fundamental rule, 
whidi ought not to be broken upon fancied inoonveniences ^ It is also a 
rule, that if the plaintiff claim under one who has only a particular estate, 
as for life, he must ayer the continuance of that estate 

In setting forth a title to incorporeal hereditaments, the plaintiff must 
shew that it was by grant, custom, or prescription. A grant ought regu- 
larly to be pleaded, with a prqfert in eurid of the deed containing it ; but 
where the deed is lost or destroyed, by accident or length of time, it may 
be pleaded without a prqfert Custom is properly a local usage, and not 
annexed to any particular person; such as a custom within a manor, that 
lands shall descend to the youngest son, or that copyholders shall have a 
right of common, &c. Prescription is alt(^ther a personal usage ; and is 
either in a que estate^ or in a man and his ancestors: the former is where 
the right claimed is annexed to, and passes with the land, in which case 
the plaintiff states that he, and all those whose estate he hath therein, have 
immemorially had such right ; the latter is where the right is not annexed 
to the land, but lies in grant, in which case the plaintiff must aver that he, 
and his ancestors, have immemorially enjoyed it®. 

But in personal actions, it is seldom necessary to state a title specially 
in the declaration ; for damages are the gist of these actions, and the title 
only matter of inducement ' : And it is a general rule therein, that posses- 
sion is sufficient evidence of title, against a wrong-doer e ; as in trespass 
quare clausum fregit &c. So, in an action on the case for a nuisance to 
the plaintiff’s house, &c. itjis sufficient for the plaintiff in his declaiation, 
to state generally that he was lawfully possessed of the house, or other pro- 
perty affected by the injury complained of ^ : and if the declaration be for 
stopping up lights, it goes on to state, that by reason of his possession he 
had, and of right ought to have, the lights that have been obstructed K 
In like manner, the plaintiff, in an action for diverting a water-course from 


* Com. Dig. tit. PUadert C. 36. and see 
Steph. PI, 328, &c. 

2 Salk. 562. and sec 3 Wils. 72. 

® Com. Dig. tit. Pleader, C. 66. 
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tiiem, 1 Wms. Saund. 5 Ed. 341. (3). 


348. (10). how the claim should be made by 
a corporatioTij id, 340. (2). 341. (.S). as to a 
custom for a corjwratvm to exclude foreigners 
from buying and selling, id. 812. c. d, (3). 
or a prescription for tenants to have the sole 
and several pasture, &c. in exclusion of the 
hrd, or owner of the soil, id. 353. (2). and 
as to a custom or prescription for common, 
by copyholders, id, 341. (3). 84& (11, 
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' 10 Co. 59. b. 
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his tyiillj need only state^ that he watf poB9esBed of the and that th^ 
mter had been accustomed^ and of right ought to .dQW thereto, witbcytt 
stating that it was an ancient mill, or disclosing the grounds upon which 
the right to the water is claimed ». 

In an action upon the case for the disturbance of rights of common \ &c. 
there is said to be this distinction : When the action is brought against a 
wrong^doer, it is suificient for the plaintiff to state in his declaration, that 
he was possessed of a house or land, &c. and by reason of his possession 
thereof, was entitled to the right, in the exercise of which he has been dis- 
turbed. But when the plaintiff would lay. any charge or servitude on the 
land or property of another, he must set forth his title specially in the decla- 
ration Thus, in an action on the case a^inst a stranger and wrong-doer, 
for disturbing the plaintiff in the use of a seat in a church, no title or con- 
sideration is necessary to be shewn : But when the plaintiff claims against 
the ordinary himself, who hath primd facie the disposal of all the scats in^ 
the church, he ought to shew some cause or consideration, as building, re- 
pairing*^, &c. And though, in the other case, the plaintiff is allowed to 
declare upon his possession, yet he must prove his title at the trial : And 
possession for above sixty years of a pew in a church, is not a sufficient title 
to maintain an action on the case, for disturbance in the enjoyment of it ; 
but the plaintiff must prove a prescriptive right, or a fficulty, and should 
claim it in his declaration, as appurtenant \q a messuage in the pariah 
In declaring for wrongs to personal property, the plaintiff must state his 
right ; as, in trespass for taking goods, that they were his own goods ^ ; or 
in trover, that he was possessed of them, &c. : And, in a declaration in re- 
plevin, for taldng goods, the description number and value of them must 
be stated with certainty 8, 

In actions upon the case, for a breach of ^^uty, the declaration should 
state the nature of the duty to be performed by the defendant : which is 
founded on the general obligation of law, the defendant's particular situa- 
tion, or some contract or agreement between the parties. When the de- 
fendant is liable of common right, as to repair a wall, for preventing damage 
to his neighbour, it is not necessary for the plaintiff to shew a title in his 
declaration, or the special ground of the defendant 's liability But when a 
charge is imposed on another against common right, as owner of the soil 


Leon. S47. Folm. 290. Cro. Car. 
^0. 57^. 3 Mod. 48. 3 Lev. 133. S. C. 

^ 1 Vent. 319. 4 Mod. 418. And for the 
manner of declaring for the duturbana: of 
rights of way, see 1 Vent. 274. 2 Lev. 148. 
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0 )^ tert&aant; it wtw fbrmeitjr hdden^ that «t titla must; beidietni ; as in an 
Mtinn for not repairing itecea% &c. Sb/where a special* action on the 
case was brought against the defendant^ for not keeping a butt and boar^ 
the declaration was holden bad on demurrer^ for not setting forth that the 
defendant was obliged^ to keep theni^ either by custom^ prescription^ or 
otherwise \ But in a late case^ where an action was brought fin* not re- 
pairing a private road> leading through the defendant's clo60> it was holden 
to be sufficient \o allege, that the defendant, as ocetipter of the close, was 
bound to repair it ^ : And, per BulUr Justice, ** the distinction is, between 
cases where the plaintiff lays a charge upon the right of the defendant, 
and where the defendant himself prescribes in right of his own estate : 

In the former case, the plaintiff is presumed to be ignorant of the defend- 
ant’s estate, and cannot therefore plead it ; but in the latter, the defend- 
ant, knowing his own estate, in right of which he claims a privilege, must 
> set it forth In actions against sheriffs or other officers; or against car- Misjeazance. 
riers, &c. for mis-feazarice, the declaration^must state the nature of the 
plaintiff’s right, and ground of the defendant’s duty 

In actions upon the case for consequential injuries, the damages which Damages, in 
the plaintiff has sustained, being the gist of the complaint, must be stated 
in the declaration ; which damages must appear to depend on the injury 
complained of, and not be too remote, or happen from the intervention of 
another cause And they are either genera/ or jpean/. Genefa/damages General 
are such as naturally arise out of, or are connected with the injury com- 
plained of: And, in actions for mal-feazance, they in general correspond 
with the end or design which tke defendant had in view, and which hOs 
been previously stated in the declaration ; as, in an action for defamation, 
the declaration states that the defendant,^ intending to injure the plaintiff 
in his good name, &c. spoke the wor^%)mplained of; whereby the 
plaintiff was injured in his good name, &c. ^ Special damages are either Special 
such as are superadded to gefkieral damages, arising from an act injurious 
in itself ; or such as arise from an act indifferent in itself, but injurious in 
ks consequences : and, in either case, they must be specially laid in the 
declaration, or the plaintiff will not be allowed to give thepn in evidence 
at the trial. Thus, in an action for defamation, though the words be in 
themselves actionable, yet the plaintiff is not at liberty to give evidence - 
of any loss or injury he has sustained by the speaking of them, unless it 
be specially laid in the declaration cf. If an ’action be brought for woi^s 
that are not in themselves actionable, and the plaintiff do not prove the 
special damage laid in the declaration, he must be nonsuited ; because the 
special ^mage is the gist of the action : but where the words are of them- 
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if th6 to ^ find ftt "tiie 

pWntidJ though no iqiedal &tiiflg* to 

' /The declaration in gen^^toncfudi^ ^'to tlieifSaiiM^of 
* of n certain sum of mmey, and thertfweiie hinga his sail, ktf* But in 
a penal action^ brodght by a common informer, where the plaintiff's right 
to the penalty accrued upon bringing the action, it is not necessary to con- 
clude fh diis w&y ; as the plaiptiff canpit^ have sustained any damage by 
a previous detention of the penalty ^ In actions a^hst attdhues and 
officers of the court, it is usual, though not necrasary S for the plaintiff 
instead of bringing to pray relirf, &e* And where the action is 
brought by hUl against a member of the house of Ammons, the bill con- 
cludes with a prayer of process to be made to the plaintiff, according tp 
the statute, Bee It was anciently necessary to find pledges to prosecute, 
and add thdr names to the declaration by hill • ; but they are now holden 
to be mere matter of form, and may be found at any time before judg- > 
mental 

The general requisites, or quality of a declaration are, first, that it 
correspond with the process; secondly, that it contain all the circum- 
stances necessary to maintain the action,* and no more ; thirdly, that these 
circumstances' be set forth with certainty and truth s. 

The cqmspondence of the declaration with the process may be con- 
sidered, as it inspects the parties to the action, their Christian and ^r- 
names, the description of the character in which they sue or are sued, and 
the nature of the cause (faction. In the Common Pleas, when the process 
is'not bailable, the plaintiff, wirliave seen is allowed to join four defend- 
ants, for separate causes of action, in one writ, and to declare against them 
severally^: and accordingly, in^that court, on a common capias quart 
clausnm fregU against two, a'ffeiglaration against one has been deemed re- 
gular K But vMeii the cause jof action is bailable, the plaintiff cannot de- 
clare against one defendant separately, upon joint process, and affidavit to 
h(dd to bail against two ^ ; though they were sued upon a joint and several 
promissory note or though the other defendants are out of the juris- 
diction of the/!Ourt, and cannot therefore be served with process " : And 
where a defendant is held to bail, on a writ issued against himself and 


* • Bui. jWI. Pti, 6. And sec furtber, ns to 
the statement of the damageSf in actions for 
wrqngs, 1 Chit. iV. 4 Ed. 349, &c. ^Steph. 
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<>4 Bur. 2021. 2490. 

® Andr. 247. 
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Fort. 330. Cut Hardw. Ai3. Banes, 


163. lWil8.226. 2 Wil8.142. 

Bailey, £. 25 Geo. 111. K. B. 3 Durnf. A 
East, 157. I Chit. iV. 4 Ed. 358, 9. Stepfa. 
PL 42B, 9. 

>Co.]^t 808. a. FL Com. 84. 122. And^ 
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4 Ed. 222, Ac. ' 

^ Ante, 148. 420. 
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> Ante, 420. 

» 4 East, 689. 

•lMauleAS6L55. 
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alu>ther» and the phinUff 4^Iai«iij|geiiMt otie eolyi dw 0M>t vdll eet naide 
declaration and suhiBeqiient prboee^ings 'ftr incgularit^ *• where 
bttilmnd and wife being airestedy the lat^f im diRchaiged out ef custody 
on filing conunon bail^ and the plaintiff dediared, against the husband 
alone^ the court held the proceeding to be irregular In the Common 
Pleas, however, the alpdavit of debt and clause of ac etiam in baikble pMM 
cess, point out th^ person agejnst whom the actioh is to proceed $ '^fhere^ 
fore, where the affidavit of debt^vas against if., the capua against df.and 
B., and the declaration against A. only, by whom bail was put in, that 
court held it to be regular^^ : So, upon a bailable capias against t^o de* 
fendants, with a clause Of ac etiam and afiidavit of debt against one, the 
plaintiff, in that court, may regularly declare agaifist the latter defendant 
only And where the plaintiff first sued out bailable process against 
W. in which he only was named, and on which he was arrested and put 
in and perfected bail, and the plaintiff then sued out serviceable process 
against four other defendants, in which W. was not named, and after** 
wards a declaration was deliverdl agmnst W» with the oUier four defend- 
ants, the court held the declaration to^be rcguliir^. 

The declaration should regularly correspond with the process, in the Chriftian and 
christiajs and surnames of the parties. If a person enter into a bond by 
a wrong Christian name, and be sued thereon, he should be sued by that 
name ; it having been determined, that a declaration against him by h)s 
right name, stating that he executed the bond by a wrong one, is bad^. 

And, as a man cannot have two chruiian names, it has been holden, on a 


plea in abatement, that the plaintiff cannol declare against the defendant 
in his right name, with an alias of the name he is sued by 4. Yet, where 
the defendant was sued by the name of Jonathan otherwise John Soans, 
this was holden to be no cause of demurrer to the declaration ; for fum 


constat that it was not all one Christian namc^. K the defendant has been 
arrested by a wrong name, the sheriff and his officers are liable to an ac- 
tion of trespass and false imprisonment^: and the arrest being illegal, 
the court, instead of putting the defendant to plead the misnomer in abate- 


ment, will set aside the proceedings \ and discharge him, if ^n custody 
or, if he has given a bail-bond, will order it to be delivered up to be can- 
celled^”^. But in cases of non-bailable process, if the defendant's name be 

* 5 Durnf. & East, 729. 4 East, 689, 1 > 6 Durnf. & East, 2S4. 8 East, S88. 2 
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* 2 Newilep. C. P. 98. 

7 Tapift. 458. 1 Moore, 147. S. C. 
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see Steph. JPL‘819, &o. 

' ' S Taunt 604. 

* WiUes, 664. 

1^8 East, 111. and see 2 Chit Rep. 886. 
Steph. H. 819, &c. 
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^ tlw Viit, jthe QQWt 1# not aet widfl tiw tRfit and 
iii ga mfi motifMii but will leave the defendant to hia jdaa in abatement K 
if the defendant be called and known ju wdl by one name aa^t)!^ 
other, or there be only an inaccuracy in the spelling, so that the name is 
idem sonans, the court will not interfere^* So, where if., having two 
Christian names, has omitted one of them in his dealings with B., he can- 
not, in an action brought against him by B., make theWission a ground 
for setting aside the proceedings And Vhere the defendants had signed 
a regular bail-bond, they were hdiden to have thereby waived the irr^- 
larity of the omission of their Christian names in a capias ad respoftden- 
dum, directing the sheriff to take Messrs. L» andf B The application 
for setting aside the proceedings, which is founded oman affidavit of the 
misnomer should it seems he made before the expiration of the time al- 
lowed for pleading in abatement ^ ; and the court will only relieve the de- 
fendant, upon the terms of his filing common bail, and undertaking not to 
bring any action s. If the plaintiff declare against the defendant by a 
wrong napie, he may, if not estopped, plead the misnomer in abatement ; 
and it is said that his entering into a bail bond to the sheriff in the wrong 
name, would not estop him from pleading in abatement in the original ac- 
tion ; though perhaps it might, in an action on the bail bond^. The safer 
way, however, is for the defendant, when arrested by a wrong name, to 
enter into the bail bond by his right name, stating that he was arresj|^' 
by the name in the writ ; for if his entering into it by a wrong name 
would not operate as an estoppel, it might be evidence, by his own ad- 
mission, of his being called as well by one name as the other ^ ; And it is 
clear, that if the defendant, after being arrested, were to put in bail above 
in a wrong name, it would estop him from pleading the misnomer in 
abatement ^ ; even though he were himself no party to the recognizance K 
The bail abov^ therefore, in such case, should be put in, and entered on 
the recognizance roll, by the defendant in his right name, as having been 
arrested by the name in the wit 

Mistake in, When process is taken out against a defendant by a wrong name, the 

Gur^^a^^when “^7 he cured by amending the writ, if there be any thing 

not to amend by, and then declaring against the defendant by his right name"; 

but in doing this, the court will take care that it shall not operate to the 
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th^plnniilBr may dedare agaiiiSC^ Mtfi by^tlie*1ffitel^1te"<A^ ’ 

flimag that he was arrested^ or semd wifii proceal>;*b]^''thVoihl^ 'fiir bj^ 
appearings the defendant admits himself to be the'pembn ^eds'and'sothe^ 
variance is immaterial \ On process not bailablcs if the defetadant be ' 
sued by a wrong n|anes and do not appears fhe plaintiffs we, have seen S 
cannot rectify the mistakes by appearing for him in his right names ac-* 
cording to the statute^ : nor can he appear for him in the name by which 
he is sueds and afterwards declare against him in his right name*. But 
if a defendant be arrested or served with process by a wrong Christian 
names &nd afterwards put in bail or appear by his right namos and the 
plaintiff declare against him by his right namcs without stating' that he 
was arrested or served with process by the others the court will not inter* 
pose in a summary way, and set aside the proceedings for irregularity^; 
nor will theys on that grounds order an exonerelur to be entered on the 
bail-piece s : And it seemss that a misnomer in process may be cureds by 
an attorney's undertaking to appear **. So, if a defendant be served with 
process by a wrong Christian name, and afterwards the plaintiff enter an 
appearance for him, and serve him with notice of declaration, by his right 
name, and proceed to judgment and execution, the court will not set aside 
the proceedings for irregularity, merely on the ground that the defendant 
never appeared ,* because he ought to have pleaded the misnomer in abate<^ 
ment ^ : And the course is now said to be, when there has been a mis- 
nomer in the writ, for the plaintiff, on the return of it, to flc a declaration 
in the proper form ; and the declaration so hied has been holden to cure 
the objection to the writ*^. It has also been determined, that if the 
plaintiff declare by a wrong Christian name, this is no ground of nonsuit 
at the trial, if it can be shewn that the defendant knew that the action 
was brought by the person who actually sues ' ; nor is it any objection to 
the plaintiff’s recovery, in an action on a promissory note, that one of the 
defendants is misnamed, if it be proved that he was the real person sued, 
and served with process And if the defendant be sued by a wrong 

* 2 Bos. & Pul. 109. and see S Wils. 49. ^ 2 Chit. Rep. 8. and see 3 Maulc ic Sd. 

^nte, 242. 450. Sed quare, if the objection to the writ 
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F. 132. 11 East, 225. accord. 1 Bos. & Pub ter name, a declaration in a difi^ent one would 

1 05. cotitgiH be irregular. Ante, 242. 449. 

* 10 East, f28. 11 East, 226. and see 3 > 8 Campb. 29. and see 6 Moore, ^141. 3 
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Christian name> and omit to plead the misnonier, the plaintiff may pipqeed 
tp judgment and execution against hisfiji in the nme by \rhidb.he issued ^ 

> Upon general process^ the plaintiff may declai|e^fui ;<(mi^, ^xeptcfor 

or administrator, &c.; or the defendant muy be declared against in his 
representatli^e character^. But this rule, will,. not hold ^ comerwi. &r 
where the process was to answer the plaintiff quiiam, &c. and the de- 
claration was in his .own name only, omitting the qui iam part^ the court 
held the variance to be fatal, and set aside the proceedings.^. In a sub- 
sequent case, the proceedings were set aside, where the process was to 
answer the plaintiffs as assignees of a bankrupt^ and the declaration was 
in their own right ; fur the plaintiff cannot declare against die defendant 
generally, on process sued out in a special character ^ So, where a writ 
was sued out by the plaintiffs as executors, and the declaration was . by 
them in their own right, it was deemed a sufficient variance for discharging 
the defendant out of custody on filing common bail 

The plaintiff may declare in chief, upon common process by h'M in the 
King's Bench, or on a common capias quart clausum fregit in the Com- 
mon Pleas «, for any cause of action whatever **. .And wj^ere the process 
was in trespass and assault, and the declaration in tre^er, the variance 
was deemed immaterial K But, in bailable cases, the declaration should 
regularly correspond with the ac etiam in the writ, as to tnh nature of the 
cause of action : Therefore, where the plaintiffs having held the defendant 
to bail on an affidavit in assumpsit, delivered a declaration in trover, the 
court of King’s Bench ordered an exoneretur to be enter^ on tlie bail- 
piece K But they will not permit a defendant to take advlmtage of a vn- 
riaiicc in the amount of the debt, between the ac etiam ptdl of the latitat 
and the declaration K And though, where there is a material variance be- 
tween the ac etiam in the writ and the declaration, the plaintiff will lose 
his bail yet the court w'ill not on that ground set aside the proceedings 
for irregularity It should also be remembered, that in the Common 
Pleas, a variance between the wit and count, the ac etiam being in case 
on jnromises, but the declaration in debt, is not a ground for entering an 
exoneretur on the bail-piece, where the sum sworn to is under 40/ ®. By 
original, the plaintiff must declare in chief, for the same cause of action 
ns is expressed in the writ p : and if there be a variance between the ori- 

“ 2 Str. 1318. 6 Taunt. 115. 1 Marsh. 455. Ante, 352. 

' 474. S. C. but see 1 Moore, 106. * 3 Chit. llep. 166. 

'* 3 Sir. 1332. 8 Blac. llcp. 733. 3 Wils. ^ 7 Dumf. & East, 80* ami see 8 Durnf. 
U\.S.C. ' & East, 27. 

6 Moore, G6, 3 'Brod. & Bing. 4. * 5 Durnf. & East, 402. 

S* C. “ Ante, 294. ♦ 

^ 4 Bur. 3417. 6 Dumf. & East, 158. Per Cur, M. ^ 8 

* & another, assignees of Cochrarii Moore, 89. 8 Tauiit.^|£|K|b-p. and see 2 

V. F<rd, E. 25 Geo. III. K. B. Moore, 801. 8 Tai»ji]%)i S,,C. C. P. 

' 8 Dumf. & East, 416. and see 8 Wils. ° 1 H. Blac. Sia Anie, 294. 

61. 1 Bos. & Pul. 363. . . P R. H. 8 Cbr. I. K B. 5 Dumf. AlUsV 

« Pr.Reg. 137. Cas. Pr. C. P. 68. S. C. 402. 

^ R. E. 15 Geo. II. reg, 1. K. B. Cowp. 
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giiisd writ and declaration^ the court T^ill disdiarge thO defendant; (Hi en- 
tering a common appearance*: But they will not on tUs ground set aside 
t& proceedings ; for that would be permitting the defendant to do in- 
directly> what the practice of t^e court willnot alloiy him to do directly^ by 
craring oyer of the original writ^ and pleading the variance, jl^batement 

The rales of pleadings upon which the statement of the iSiuse of action Objects of niks 
depends^ are founded in good sense ; their objects are precision and bre- P**M*"d* . 
vity : nothing is more desirable for the (iourt than precision^ nor for the 
parties than brevity Precision or certainty is of three kinds ; iirst^ to Certainty, 
a common intent ; secoi|dlyj to a certain intent in general; thirdly^ to a 
certain intent in every j>articular^: The second^ or that which is to a 
certain intent in general^ is all that is required in a declaration ; and 
it ought to be such that the defendant may answer it^ a good issue be 
joined thereon^ and the court be enabled to give judgment *. This cer- 
tainty should pervade the whole declaration ; and is particularly required 
in setting forth the time^ ' place^ and other circumstances necessary to 
maintain the action But that which is alleged by way of conveyance 
or inducement to the substance of the matter^ need not be so certainly 
alleged^ as that whirii is the substance itself and surplusage not Surplusage, 
vitiate^ except where it defeats the action 

If the declaration be defective in any of the above particulars^ the de- Defect in decki- 
fendant may demur : But if he do not, the defect may in some cases be tata advantoge 
aided by the defendant’s pka, or by a verdict for the plaintiff. If the dc- 
claration want time, place, or other circumstances, it may he aided by the ^r ‘verdlcu''^^' 
defendant's plea; but not if it be defective in substance ^ : And a verdict 
will aid the omission of that which was necessary to be proved at the trial, 
and without which the jury could not have found for the plaintiff*^. De- By statutes of 
fects in the declaration are also frequently cured by the statutes of jeofails \ 

The declaration itself was formerly delivered, in the King's Bench, to Declaration it- 
the defendant's attorney, who made a copy of it, and then delivered it iiverecnrK.*R 
badt “ : But the copy is now made in that court, as well as in the Com- Copy now made, 
mon Pleas, by the plaintiff's attorney™ ; and, except where the defendant is fii*^|*^^*'^^*^*^‘** 
in custody, should either be delivered to the defendant’s attorney, or filed 

* 6 Dumf. & East, 368. ^ut see 2 Moore, jfleaSf uL 457, &c. ; and in rej)licatiofu, id, 

SOI. 8 Taunt 304. S. C. 561 : and as to time atltl jdacCf see 5 Durnf. 

** Id, 2 Wils. 393. Durant v. Serocold, & East, 607. 1 Chit P/. 4 Ed. 231, Ac. 

E. 24 Geo. III. K. B. but see 5 Durnf. Sc * Co. Lit 303. a. 

East, 722. 4 East, 689. 2 New Rep. C. P. * Com. Dig. tit. Fleader^ C.28, 9. Stepli. 

82. 6 Taunt 649. 1 Marsh. 27A PU 417, &c. 

® Doug. 666, 7. * 8 Co. 120. b. ‘ '■ 

* Co, Lit 303. a. and see Cowp. 682. . * Com. Dig. tit. Pleader^ C. 87. and see 

Doug. 158, ^ ^ 

•* Co. Lit Com. 84. Chit PI, 4 Ed. 359, 60. 

^ Com. Dig; tit' J&idirr, C. 18, &c. And ‘ 32 Hen. Vlll. c. SO. ■ 18 Eliz. c. 14. 

8ee.further, as UscerConHy in general, 1 Chit 21 Joe. I. IS. 16 & 17 Car, II. c. 8. 

EK. 4 Ed. 212, &€.$ and as to the certainty ™ R. T. 12 W. III. K. B. 

required in clsdhnUibns, id, 229 , &c. ; in » 
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mik the clerk of the declarations in the |Qng’s Qench^ or prothonotaries 
in the Common Pleas. When the defendant has appeared^ and filed com- 
mon baih or special bail has been put in and perfected^ a copy of the de- 
claration should be delivered to his attorney®, if his place of abode be 
known ; the delivery of a copy to thc*defendant himself, after he has ap- 
peared or filed bail, not being deemed sufiSIcient ^ And, on the delivery of 
a copy of the declaration, the defendant’s attorney must formerly have 
paid for the same, after the rate of four pence per sheet, computing je- 
f^enty two words to a sheet, together with the stamps or king’s duty and 
four pence for the warrant of attorney But now, it is not necessary for 
the defendant’s attorney to pay for a copy of the declaration, when de- 
livered ® ; the stamps or king's duty on copies of declarations are repealed, 
by the statute 5 Geo. IV. c.;^l. ; and the plaintiff, we have seen cannot 
sign judgment, for the defen^nt’s refusing to pay four pence for the war- 
rant of attorney, when a copy of the declaration is delivered to him. 

If the abode of the defendant’s attorney be unknown to the plaintiff’s at- 
torney, the copy should be fled, with the clerk of the declarations in the 
King’s Bench, or prothonotaries in the Common Pleas, and notice thereof 
given to the defendant s. And a copy of the declaration should be fled in 
like manner, where the plaintiff has entered an appearance, or filed com- 
mon bail for the defendant, according to the statute, and ?iotice thereof, 
delivered to, or left at the last or most usual place of abode of the de- 
fendant ; in which notice should be expressed the nature of the action, 
at whose suit it is prosecuted, and the time limited by the rules the 
court for pleading ; and that in case the defendant do not plead by such 
limited time, judgment will be entered against him by default The 
statute 48 Geo. III. c. 149*, requiring copies of declarations to be written 
in the usual and accustomed maimer, and it not having been the practice 
to write such copies on both sides of the paper, the court of King’s Bench 
held, that a copy so written, and delivered to a prisoner, was irregular, 
and entitled him to be discharged out of custody K But the court of 
Common Pleas refused to set aside a declaration, on the ground that the 
common counts were partly printed, and partly written *. 

“ 11. T. 2 Geo. II. K. B. but see 8 Mod. • 4 Durnf. & East, 370. Imp. K. B. 10 

379. 2 Ld. llaym. 1407. by which this rule Ed. 179. (a). Imp. C. P. 7 Ed. 183. (a), 

appears to have been made in T. 11 Geo. I. f Ante, 95. 

^ befiorc the statute 12 Geo. I. c. 29. and the ® R. T. 2 Geo. II. K. B. R. M. 1654. § 

rule upon that statute, of T. 1 Geo. II. 15. C. P. 

K. B. h R, T. 1 Geo. II. K. B. R. M. 1 Geo. 

^ LofU, 332. II, reg. 1. C. P. and see Append. Chap. 

* R. T. 12 W. III. K, B. and note (a). XVII. § 22, 28. 

R. T. 2 Geo. II. K. B. i Sched. Part II. and see stat. 55 Geo. III. 

** R. M. 5 Ann. reg. 2. K. B. In the c. 184. Sched, Part II. prindjna. 

Common Pleas,/(mr pence was jnud for the ^ 12 East, 294. and see 1 rfaule & SeU 

warrant of attorney in debt, tre^^ and de~ 709. 1 DowL & Byl. 662.« 

tintie, and pence iii other actions. Imp. ' 2 Moore, 654. 8 Taunt 691. S. C. 

C. P. 4 Ed. 228. 
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The dedaration^ in the foregoing casesj most be delivered or filed Filing, or deli- 
luiety. But it cannot be so dc^yered or filed, a^^imce or bail ; 
as the defendant till then is not in court ^ Still however, fbir the sake of in K» B. 
expediting the cause, by making the times for appearance and pleading 
concurrent, it is a rule in the King's Bench^.that'" upon all process, re- 
tumable before the last return of any tern#, where no Affidavit h made 
or filed of the cause of action, the pl^tiff may ^ file or deliver the de- 
** claration de hene esse, or conditionaVy, at the return of such process;, 
with notice to plead in eight days after the' filing or delivery thereof : 

And that upon all such process as aforesaid, where an affidavit is made 
** and filed of the cause of action,* the declaration may be filed or de- 
livered de bene esse, at the return of., such process, with notice to plead 
in four days after such filing or delivery, if the action be laid in London 
or Middlesex, and the defendant live ^^hin twenty miles of London ; 
and in eight days, if the action be laid in any other county, or the de- 
fendant live above twenty miles from London : Provided the declaration 
in either case be. filed or delivered, and notice thereof given, four days 
exclusive before the end of the term, and a rule to plead be duly en- 
tered®.” It was formerly doubted, whether a declaration could be On process ro- 
filcd or delivered de bene esse, in the King's Bench, on process returnable 
the last return of the term But it is now settled, that it cannot be so 
filed or delivered ® : the practice of declaring de bene esse being founded 
on a rule of court S by which the right of declaring in that mode is limited 
to process returnable before the last general ^ return : and the privilege was 
only intended to apply, when the plaintiff is entitled to a plea of the term ®. 

In the Common Pleas, the practice of declaring de bene esse seems to i,i q, p, 
have been first allowed on special writs s, and was afterwards extended to 
common ones \ At present, the declaration in that court may be filed or 
delivered de bene esse, upon process returnable the frst, secondy or third 
return of any term |, or on *the fourth return of Easter term ^ : And, by 
a late rule it may be so filed or delivered, upon process returnable the 
last return of any term ; provided it be filed or delivered on the day of 
such return, or on the day next after such return, in case the same shall 
not happen on a Sunday, in which case the plaintiff shall have the whole 
of the Monday following, to file or deliver his declaration de bene esse : 

* LoiU, S33. 2 Durnf. & East, 719. and & Cres. 455. B Dowl. & llyl. 135. S. C.ac> 

see Forrest, SS. 2 Chit. Rep. 1G5. ^nte, cord, but sec 1 11. Blac. 533, 4. contra, in 

419, 20. . C. P. 

^ But he is not bound to do so. Carmi- ^ 5 Barn. & Cres. 455. 8 Dowl. & Ryl. 
chael V. Chandler, T. 24 Geo. 111. K. B« 135. S. C. 

Imp. K. B. 10 Ed. 149. and see 2 East, ^ Cas. IV. C.P. 16. Pr. Reg. 145, 6.. 

442. ArUe, 299. 305. Pr. Reg. 146, 7. Cas. Pr. C. P. 55, G. 

“ R. T. 22 Geo. III. K. B. and see R. S. C. 

M. 10 Geo. 2. K. B. R. M. 3 Geo. < R. T. 8 Geo. 111. C. P. and sec R. M. 

II. Pr. Reg. 148. 3 Geo. II. reg, 2. C. P. Pr. Reg. 148. 

^ 1 SeL'Pr. 2 Ed. 226. and see the eighth R. H. 35 Geo. III. C. P. 2 II. Blac. 

edition of this work, p. 456. (c). ocl. ed, 551. 7 Taunt. 71. (a). 2 Marsh. 

* 1 Barn. & Cres. 653. 3 Dowl. & Ryl. 337. (a). 2 Chit. Rep. 381. Same rule. 

28. S. C. and see 2 Chit. Rep. 237. 5 Barn. 
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And thifl rule applies equally to Easter tentt^ as to any ^ It liras 
xk»t formerly necessary^ in the Common Pleas^ to give notice of a declara- 
tion being filed conditionally^ in bailable actions ^ : But now^by a late rule 
of court S in every action in which special bail shall be reqiiiredi and 
where the declaration shall Jbc filed conditionally^ notice in writing of such 
declaration being so filedji sfinll be given to the defendant^ his attorney or 
agent ; and no declaration shall be considered as filed^ until such notice 
shall be so given.” 

Filing or deli* In the Exchequer of Fleas^ it .was formerly the practice^ to file the on- 
ginal draft of declaration in the office ; and 'engrossments on paper, of de- 
ques clarations and other pleadings, were not usually required to be made by 

the party declaring or pleading: But now, by a late rule of court it is 
ordered, that engrossments on paper, of all declarations and other plead- 
ings, shall be duly made on stamp ^ and filed or delivered by the parties 
respectively declaring or pleading, within the times prescribed by the rules 
of the court for filing and delivering declarations or other pleadings re- 
spectively ; and that a book be kept in the office of pleas, wherein entries 
shall be made of declarations so filed." 

De bene c$sc. With regard to declarations dehene esse, it is a rule in' the Exchequer 
that ** upon all process of qtto minus ad respondendum and capias, to be 
issued out of that court, returnable before the last return of any term, 
where an affidavit shall be'made and filed of the cause pf action, pursuant to 
the act of parliament for preventing frivolous and vexatious arrests, a d^la- 
ration may be filed or delivered de hene esse, at the return of such processes, 
with notice to plead in four days after such filing or delivery, if the action 
be laid in London or Middlesex, and the defendant live within twenty miles 
of London, and in eight days, if the action be laid in any other county, or 
the defendant live above iwefUy miles from London ; and if the defendant 
put in bail, and do not plead within such times as are respectively before 
mentioned, judgment may be signed ; provided such declaration be delivered 
or filed, and notice thereof given, four dkys exclusively before the end of 
the term, and a rule to plead duly entered." It is also a rule in that court \ 
that ** upon all process to be issued out of that court, returnable as aforesaid, ' 
where the defendant shall be personally served with a copy thereof, pursuant 
to the said act of parliament, or to the statute 51 Geo. III. c. 124 ^ the 
plaintifiT may file or deliver a declaration de bene esse, at the return of 


^ 7 Taunt. 70. 2 Marsh. S37. S. C. 

' Pr. Reg. 149. Barnes, 802. S. C. 2 
Blac. Rep. 723. 3 Wils. 147. S. a 2 Bos. 
&.Pul. 42. 

' R. E. 49 Geo. III. C. P. 1 Taunt. 616. 
^ R. H. 60 Geo. III. & 1 Geo. IV. in 
Scac, 8 Price, 83. and see 2 Price, 1 14. 
And for the time and manner of declaring 
in that court, after the defendant’s appear- 
ance, see R. T. 20 & 27 Geo. II. § 9. R. 
M. 3.Geo. Iir. § 2. & R. T. 26 Geo. III. 
CM 3'o(ic. Man. Ex. Append. 213. 218. 221, 2. 


* The stamp duty on copies of declarations 
has been since repealed, by the statute 6 Oeo. 
IV. c. 41. 

f R. T. 26 Geo. III. m Scac, Man. Ex. 
Append. 221. and see R. T. 26 & 27 Geo. 
IL $ 10. and B.* M. 5 Oeo. III. m Scac, 
Man. Ex. Append. 214. 219. 

* 13 Price, 178. M*Cld. 65. S. C. 

^ R. M. 58 Geo. IIL m Seae. Man. Ex. 
Append. 226, 7. 8 Price, 508, 9. 

* And see stat 7 A8 Geo. IV* c. 71. § 5. 
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thprpof^: and Jf the defendant do not cnt^ an appeamee lo^^d plead 
within^the said eig'M .days, the plaintiif^ having enteKed^ea appearance for 
him according to the said aets^ may sign judgment for want of a .plea ; 
provided such declaration be deUverad or fil^> and notice thereof given, 
four days exclusively before the end of the tcym, and a rii^ to plead duly 
entered : And that upon all writs of distringas, whereupon notice shall be 
given pursuant to the said last-mentioned act, the plaintiff may file or do^' 
liver a declaration de bene esse, at the return of such writ, with notice to 
plead in eight days after the filing or delivery thereof ; and if the de- 
fendant do not, enter an appearance and plead within the said eight days, 
the plaintiffs having entered an appearance according to the same act, may 
sign judgment for want of w plea, a rule to plead having been duly en- 
tered" And, by a late rule?*, it is ordered^ that in all cases wherein 
the plaintiff, by the present practice of the court, would be entitled to 
sign judgment for want of a plea, where the declaration had beeu delivered 
or filed, and notice thereof given, four days exclusively before the end of 
the term in which the process is returnable, the plaintiff shall be at liberty 
to sign such judgment ; provided the declaration be delivered or filed, and 
notice thereof given, two days exclusively before the cud of the term 
within which the process is returnable, a rule to plead having been duly 
entered.** This rule docs not extend to filing declarations de bene esse, so 
as to entitle the plaintiff to a plea of the term, on writs returnable two days 
exclusively before the end of the term 

In the King*s Bench, the declaration may be filed, and notice thereof At what time 
given, on the return day of the writ, or quarto die post by original; and glven^ in k!^B? 
the writ of latitat, we have seen^, may be sued out and stjrved on the re- 
turn day : but it cannot be served, and notice of declaration given, at the 
same time ; for the notice of declaration presupposes the declaration to be 
filed, and it cannot regularly be filed till after the wTit is served : There 
must be some interval therefore, however short, between the service of the 
writ and notice of declaration ^ But where the defendant had omitted to 
take advantage of the objection, until after judgment was signed, and a 
whole term had elapsed, the court would not set aside the judgment with 
costs In the Common Pleas, tlic declaration may be filed de bene esse. In C. P. 
on the essinh or return day of the writ, or any day after ; though a rule to 
plead cannot be given till tlic first day of term And notice of the decla- 
ration being so filed may be given, in that court, on the return day of the 
writ, at the time of serving it^ : But notice cannot be given on that day, 
of a declaration being filed in chief K And service of a notice of declara- 
tion on a Sunday is bad, though the defendant accept it, .knowing it to be 

* Append. Chap. XVII.. § 24. ^ 2 Chit. Rep. 161. 

" R. H. eo.peo. III. & 1 Ceo. IV. t» < Caa. Pr. C. P. 68. and see Pr. Reg. 

Scae. 8 Ftice^S^ 118. 

‘ weld. ,1 <>8 Taunt. 101. 8 Taunt 127. 1 Moores 

* Ante, 168, l!68. 473. S. C. 

* 8 Smithy 681. 12 Eaat 116. 2 Chit > 1 Taunt 818. 8 Taunt 127. 1 Jfpote, 

Rep. 161» 6. 7 DowL & RyL 238. 673. & C. 
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inligidflr’*. The dedarfttiem^ hotreirer/eaniMt^be-ffled before the eisotfi^ or 
return dajr of the writ : therefore^ a notice of dedaratbrn givfn the^ay be^ 
fbre the essoin day of the terin> being Sunday y until whidi 4fiy the plains 
tiff could not file his declaration^ has been deemed a nullity^;* And^ in riiat 
court, the declaration can^gt be filed or delivered de hene esse, so as to 
charge the defendant with the costs of it, till the appearance day of the 
return of the writ So, if one of three defendants^ in a joint action, ap- 
pear to a quare clausum fregit, and the two others being arrested oil bail- 
ablo process, have till the ensuing term to justify bail, it is irregular fi>r 
the plaintiff, previous to that time, to deliver a declaration against all three, 
indorted ** conditionally, until special hail is perfected^.** And the decla- 
ration cannot, in either court, be filed or delivered de bene esse, after the 
defendant has appeared, or filed bail * ; or the time limited for his appear- 
ance, or putting in bail, is expired^; whether the process be bailable or 
not bailable s. On bailable process therefore, when the defendant, has ne- 
glected to put in or perfect special bail^ the plaintiff must proceed against 
the sheriff, or his bail, upon the bail-bond : and when he has not appeared, 
or filed common bail in due time, the plaintiff must enter an appearance, 
or file common bail for him, according to the statute ; and then deliver or 
file his declaration absolutely \ In the Exchequer of Pleas, it has been 
the usual course of the court, when the process is served on the return day, 
to give notice of the declaration being filed conditionally, on the same dqy ‘ ; 
And, in that court, service of notice of declaration on the return day, by a 
person going away, and returning a few minutes after service of the writ, 
^vos holden not to be irregular K 

If the declaration be Jiled, and notice thereof given to the defendant or 
his attorney, it is deemed to be a good declaration, from the time of such 
notice only ' ; and therefore a rule to plead in such case, given before notice 
of declaration, is irregular"^. Yet where the declaration, in the King’s 
Bench,, was filed on the last day of the second term after thb return of the 
writ, but th^ notice was not given till a little before the essoin day of the 
following term, this was holden to be well enough ; the master certifying 
it to be the practice The defendant must formerly have received and 
paid for a copy of the declaration, whether it were delivered or left in the 


“ 1 H. Blac. 628. 

8 New Rep. C. P. 76. 

^ 2 Blac. Rep. 749. and see 1 Esp. Rep. 
S4& 2 Bos. & Pul. 616. 2 New Rep. C. P. 

896 . 

** 2 New Rep. C. P. 281. Quare, whether, 
if the declaration had been indorsed condi- 
tionally, until bail should be perfected by the 
two latter defendants, it would have been ir- 
cegular? ld.ibid» 

• B. M. 10 Geo. II. reg, 2. R. T. 22 
Gtiiltt. K. B. R. M. S Geo. II. reg, 2. 
R. T. 8 Geo. III. R. H. 35 Geo. lU. C. 
JF. q H. Blac. act. cd. 661. 

^ 1 Bur. 66. 2 Durnf. & East, 720. G 


Dumf. & East, 548. 8 Dumf. & East, 77. 
K. B. Pr. Reg. 146, 6. Barnes, 842. 2 New 
Rep. C. P. 282. 

« 2 New Rep. C. P. 483. 

^ Pr. Reg. 146, 6. 

* 9 Price, 158. 
k M«CleI. 659. 

» R. T. 1 Geo. II. R. T. 2 Geo. II. K. 
B. 8 Mod. 879. 2 lil. Raym. 1407. 7 
Durnf. & East, 298. R.'M. I Geo. II. reg, 
1. C. P. 

“ Pr. Reg. ISl. Cas. Pr. Q P. 111. 
Barnes, 248. S. C. 

‘ 8 Bur. 1462. 2 Dumf. & East, 1 12. 
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effieeybefine he could have bem edmitted to {dead^r aad if he negieetM 
to da BOj the plaintiff 's attorney might have Refused to accept his plea, and 
signed judgthent^ : But now, though a copy of the dedanitioa must be’ 
paid for;, on taking it out of the office, when ^kd, yet the defendant's at- 
torney, we have seenS is not bound to pay for it, when ddiverei to . him 

ITie notice of declaration being filed in the.office, must be properly en- Titles and form 
titled; andexpress the nature of the action, os whether it be in deU or case, dL"ara?om 
fee. * : but, in the Common Pleas, it need not state the amount of the da^ 
mages and, in the King's Bench, it seems that no date to the notice of. 
declaration is necessary When the defendant's place of residence is How served, in 
known to the plaintiff's attorney, the notice of declaration should be de- 
livered to the defendant, or left for him at the last or most usual place of 
his abode ; it being irregular in such case for the plaintiff's attorney to 
stick up a notice of declaration in the ofiicc ^ : And the court of Common In C. P. 

Pleas would not allow the affixing of a notice of declaration in the pro- 
thonotaries' office, to be good service; although it was sworn, that the 
defendant had no fixed place of residence, and that the plaintiff did not 
know where to find him If the defendant's place of abode be unknown, 
application must be made to the court, that affixing the declaration in the 
office may be deemed good service ^ : and it is not so considered, unless by 
express permission of the court, though the defendant's place of abode be 
unknown to the plaintiff K But where the defendant and his attorney had 
been informed that a notice of declaration was stuck up in the office, the 
latter court refused to set aside a judgment, for want of service of the no- 
tice at the defendant's last place of abode And where a defendant kept 
out of the way, to avoid being served with notice of declaration, and it was 
sent to him in a letter by the post, which was returned opened and marked 
refused," this was deemed good service ; .it appearing that the defendant « 
knew the hand- writing of the plaintiff's attorney So, in the Exchequer, In Exchequer, 
service of notice of declaration is good, by affixing it on the door of the 
house where the defendant last lived, if the plaintiff or his attorney do not 
know the place to which ho is removed, and knowledge of such service can 
be brought home to him When the declaration is filed or delivered de Indorsement on 
bene esse or conditionally^ it is necessary to make an indorsement thereon, 
that it is so filed or delivered p : and, in the King'» Bench, where the de- 
claration filed in the office, before the defendant's appearance, was indorsed 

* R. M. 10 Greo. II. reg, 3. K. B. and see * 8 Moore, 273. 

R. T. 12 W.III. R. T. 2 Geo. II. K. B. k 1 Taunt. 433. 

*» 1 Wils. 173. ^ » 5 Taunt 777. and see 7 Tauht 146. 1 

^jirUe, 4A2. Chit Rep. 675. (a). . 

^ Imp. K. B. 10 Ed. 179. (a). Imp. C. 1 New Rep. C. P. 279. 

P. 7 Ed. 183. (a). . " 5 Taunt 186. 1 Marsh. 6. S. C. 

® Pr. Reg. 181. Cas. Pr. C. P. 63. S. C. ® 6 Price, 16. 

Id. 68. 122. 2 Wils. 84. ' R. M. 10 Geo. II. reg. 2. K. B. R. E. 

' 6 Taunt 331. 3 Geo. II. C. P. Barnes, 267. 802. 2 New 

< 2 Chit Rep. 238. Rep. C. P. 223. 

k 7 Dumf. & East, 26. 1 Bos. 8c Pid. 214. 
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Judgment o( 
nonftrm^ for not 
deckriiig. 


InK.B.bybiU. 


By original, in 
K.B. 

In C. P. 


Rule to declare, 
and demand of 
declaration. 


ctmMumally/* and jidgment lEdtewards ngnei tn mat affa 
the eonrt held the proceeding regular; though the notifie served eii<the 
defendant was of a declaration generally *. 

If the plaintiff do not declare in due time, he is IkUe to be tmproi^ed, 
or have judgment signed against him £» not prosscntibg his suiti*. It is 
called a judgment of uonpror, from the words non pt^oseguUur, &e.i 
merly used in entering it up. And this seems to be the prop^ appelk^ 
tion of the judgment, in actions by bill: but in actions by original, wheie^ 
the lai^age of the judgment was non prosequitur breve, vel sectam, it is 
more commonly called a judgment of nonsuit The judgment of nonpros 
is founded on the statute 13 Car. IL stat ^ c. 2. § 3. by whidli it is enact* 
ed> that "upon an appearance entered for the defondant by attorney, in 
" the term wherein the process is returnable, unless the plaintiff shall put 
into the court from whence the process issued, his bill or declaration, 
** against the defendant, in some personal action or ejectment of form, be- 
fore the end of the term next following after appearance, a nonsuit fur 
** ivont of a declaration may be entered against him ; and the defendant 
" shall have judgment to recover costs against the plaintiff, to be taxed 
** and levied in like manner as upon the 23 Hen. VI JI The provisions 

of this statute are confined in terms, to cases Where the defendant has bean 
arrested; but it has been holden, that if a defendant'il^pear at'the day of 
the return of the process, and put in bail, though he*" dever were arrested, 
nor the process returned, yet if the plaintiff do not declare within iioo 
terms, a nonpros may be entered against him ^ : And the statute is not oon* 
fined to cases whmre the writ is defective, but has always been construed to 
extend tOiCases in general Hence it is a rule, in the King's Bench, that 
on all process issuing out of this court, returnable at a day certain, if the 
defendant appear by his attorney, and file bail of the term wherein the 
process is returnable, and the plaintiff do not declare before the end of the 
term next following, a nonpros may be signed, without entering any rule 
to declare, or calling for a declaration a." ^jSo, where the proceedings are 
by original in the King's Bench, it is not necessary to give a rule to de- 
clare, or dmnand a declaration \ But, in the Common Pleas, the defend* 
ant must, before the end of the second term, or within four days after, 
enter a rule for the plaintiff to declare which he obtains on a prtedpe 
foom the secondaries, and demand a declaration^ ; and if the plaintiff do 
not dedfere before the rule is out, the defendant may, at any time before 
the essoin-day of the next term, sign a nonpros, but not aftesmiards ^ ; and 
the plaintiff, we have seen is not allowed any longer time to declare. 


* 8 Durnf. & Bait, 77. 2 Jloora, 719. 8 
Taunt. 644. S. C. 

* A|)pend. Chap. XVIL § 25, &c. 

‘ Ante, 481, 2. 

*2Salk.45& 7Hod.S8.S.C. 

' 7 l)iini£ & East, 27. 

« R. M. 10 Gcok 11. ng. 2. (6). K. B. 


Glib. K. B. 845. 

^ Imp. K. B. 10 Ed. 493. 631. but acc 
11. M. 10 Geo. II. reg. 2. (5). K. B. conlvyi. 

^ Imp. CL P. 7 ^d. 194,i. Append. Chap. 
XVII. § 3. 
k/<i.S 4. 

R. H. 9 Ann. reg, 9> C. P. Akte, 422. 
Ante, 428. 
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withimt kave^thnlhaiaiiittl^ !ni9d«i«lid 

of dedamtioa must be in writing*] aitd^ in coun^ csiilllMii^ it nmit be 
made on the agent in town ^ 

Thede€mdimtcaii!iiotrigttajndgmentofiiM|Mtw^be&rQati)iqp^^ Canaotbe 
is edtcred : and it oannot in general be feigned^ iinleas bail be filllid»^ OK W 
appearance entered^ of the term wherein the process is retumaUe ^ ; ettd Of what term 
therefore it cannot be signed^ where a prisoner is superseded for not de* JJJJ* 

darings &c. on filing common bail^« But when special bail is required* when complete^ 
the appearance is not complete* until they are perfimted * : and therefore* 
where the defendant was arrested on a bill of Middlesex^ on the 22d Na^ 

%H!mber, and special bail was put in in Michaelmas term* and perfected in 

Hilary term* and judgment of nonpros was signed in Hilary vacation* the 

court of Kii^s Bench set aside the judgment for irregularity; the plaintiff 

having been guilty of no ladies* in not dedariiig in Michadmas term* as 

the defendant was not then fully in court And the statute contemplates 

an available appearance only* or such an appearance as will entitle the 

plaintiff to declare: Therefore* where dlatUat having issued against three 

defendants* returnable on the last day of Trinity term* but only one of the 

defendants being served* an alias issued* returnable on the last day of 

Michaelmas term, of which one other of the defendants was served with a 

copy* and in Hilary term following a pluries latitat issued* returnable on 

the last day of Hilary term* but which was not served on the third de» 

fcndatit* and another pluries issued* returnable on the 19th May in Easter 

term* of which he was served with a copy* and an appearance wng entered 

for all the defendants* in Easter term ; and the plaintiff not having de« 

dared in Trinity terra* the defendant signed judgment of nonpros; the 

court held* that such judgment was regular* though an appearance was not 

entered of the term the process was returnable 8, The judgment of non^ Must be signed 

pros, however* must be signed* in the King’s Bench* within a year after ^ *“ 

the return of the writ K 

In a joint action* it is said* t)ie plaintiff cannot be nonprossed by one or In joint action, 
more of the defendants* without the others K And this is univenally true 
in actions by original, where the plaintiff cannot proceed against the de** 
fendants severally* upon a joint writ. But upon common process for a 
supposed trespass* in the King’q Bench or Common Pleas* if the plaintiff 
dedare* serve a notice of declaration* or even take out a rule for further 
time to dedare* against one or more of several defendants* and do pro* 
ceed against the others* the latter may sign a judgment of nonprosK In 

• N. M. 1 Geo. II. CP* Barn. & Aid. 614. ^ 

^ Barnes, Sll. Pr. Reg. C. P. 124. S. C. * 8 Ban. & Cres. 668. 

* Holmes v. IThue, E. 11 Geo. IIL K.B. ^ 8 Ban. & Aid. 271. 1 CUt Rep. 669. 

6 East* 814. 2 Chiu Rep. 87. 8 Ban. & S. C. 

Cres. 666. 5 l5owL & Ryl. 862. 6. C. * Doug. 169. Pki^v,Usdler 4; snot/ter. 

Ante, 242. X. 28 Geo. IIL K* B. 

Imp. K. B. 10 Ed. 494. Imj^ C. F. 7 ^ 2 Durnf. & East, 267. and see 6 Barn. 

Ed. 686. 1 Cromp. 8 Ed. 128. 6 t^umfi & & Cres. 17B. 7 DowL & RyL 619. S. C. 6 

East, 36. Barn. & Crea. 768. 8 DewL & RyL 692. 

« 2 Chiu Rep. 37. S.C. 
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OF THB DEQliARATION. 


What, and with 
whom, and how 
signed. 


Costs on. 


Setting aside, 
when regular. 

For irregularity. 


Cannot be 
signed, pending 
injunction, &c. 


For not adjourn- 
ing essoin. 


such case howereri there ought to be but one judgment of tionpros for all 
the defendants^ unless the plaintifthave indicated his inten^^ of proceed- 
ing against them severally; for the trespass is joint> and though the plain- 
tiff, iu the Common Pleas, may declare severally, yet it remains joint, till 
it be severed by the declaration ^ 

The judgment of nonpros, or nonsuit, for want of a declaration, is a final 
judgment, and signed with the derk of the judgments in the King's Bench, 
or prothonotarics in the Common Pleas ; an incipitur being first made on 
a roll, and also on a sheet gf paper, called a judgment paper: And, in the 
Common Pleas, the defen^mt's warrant of attorney must be filed with the 
clerk of the warrants, who will mark the judgment paper Whenever 
the defendant obtains a judgment of nmpros, he is, as a necessary conse- 
quence, entitled to costs ^ ; for which he may either take out execution, or 
bring an action of debt upon the judgment. It has even been holdcn, that 
an executor is liable to pay costs, upon a judgment of nonpros^. And the 
court, in two cases, have ordered the costs (o be paid by the plaintiff's at- 
torney : in one of them, at the instance of the defendant^ upon an affidavit 
that the plaintiff could not be found ^ ; and in the other, at the instance of 
the himself, where his attorney refused to proceed, without being 

furnished with money 

If the judgment of nonpros be regular, the courts will not set it aside, 
as a matter of course ; and, in a qui tarn action, they have refused to do 
so®. But it may be set aside on motion, if irregular, with all the proceed- 
ings thajt have been had upon it, provided the application be made in time: 
And if an action be brought on the judgment, the whole proceedings may 
be set aside, by one rule \ But where the plaintiff did not apply till after 
judgment was signed, in an action brought on the judgment of nonpros, the 
court of Common Pleas refused to set aside the latter judgment, on the 
ground of laches A judgment of nonpros cannot regularly be signed, 
pending an injunction ^ : And where it was signed after the debt and costs 
had been paid, the court set it aside, although the defendant swore that 
the money was not paid with his privity *. But where it was signed for not 
adjourning an essoin, cast upon a special capias, and the plaintiff took no 
notice of it, but delivered his declaration, and after the rule to plead was 
out, and a plea called for, signed judgmeiH^t ; the court, considering it as a 
trick, declared that as there was no colour for the essoin, or to expect the 
plaintfbf to search after a nonpros, and there was no notice given of it, the 
plaintiff had a right to go on ; and ther^ore they refused to set aside his 
judgment™. * 


* a Salk. 465. Com. Hep. 74. S. C. 4 Bur. 
8416. Vin. Abr. tit. Costs, 6 V. 341. contra. 

Imp. C. P. 7 Kd. 634. 

® StaU 83 Hen. VIII. c. 15. 8 Eli?, c. 2. 
§ 1, 8. 4 Jac.I. c. 3. 13 Car. II. stat 2. e. 
8. § 3. ] Dumf. & East, 373. 

* a Bur. 1684. 

* 1 Str. 102. 


' Sey. Hep. 178. 86. 

* 1 Bur. 401. 8 Ken. 88. S. C. 

^ 4 Dumf. & East, 688. 

» Cas. Pr. C. P. 75. Pr. Reg. 138. S. C 
^ Bowser v. Price, E. 80 Geo. IIL K. B. 
1 1 C$it Rep. 148. 

® 8 Str. 1191. 



OP Tftfe Dfi(SfcAiiA'bioK. 

It may not be improper in this place^ to state the opibiraiioii and of injune- 

of an injun^m, which^ we have just seen^* ** will*prevcnt the plaintiiF from 
signing a judgment of nonpros^ and how far it affects the different pro- 
ceedings in the course of the suit. The general effect of an injunction in In Chancery.^ 
Chancery, when obtained for want of an answer before action cbmtnenced^ 
or after action and before the defendant in equity is in a condition to de- 
mand a pleaS that is^ before the plaintiff in equity has appeared and the 
defendant has declared against him^ is to stay all proceedings at law, from 
the time of its being served; but when it is not obtained until after the 
defendant in equity is in a condition to demand a plea, he is permitted to 
demand it, and proceed to trial and judgment, being only restrained from 
taking out execution^! And even then, under particular circumstances, 
the injunction may be extended to stay trial, on an affidavit that the 
plaintiff in equity advised and believes that the answer will afford a 
discovery material to his dcfe^^ce 

In the Exchequer, the effect of an injunction for want of an answer, in In Exchequer, 
a town cause, is to stay all proceedings at law, from the time it is served, 
until answer and further order ^ : And it is of equal force in a country 
cause, when the bill is filed in Michaelmas or Easter Term^; but in 
Hilary and Trinity, which arc issuable terms, there is a dause in the in- 
junction, that if issue is or can be joined in the action, the plaintiff at law 
may proceed to trial thereof ; but is not to enter up judgment, or sue out 
execution thereon^: and therefore, in these terms, if the plaintiff at law 
has so fur proceeded in his action, as that he can join issue therein by 
his own act, as by adding a similiter s, in that case he is permitted t6 go 
to trial at the following assizes, and the injunction only stays judg- 
ment and execution. But though this be the ordinary practice of the 
court, yet cases do occasionally occur, especially in matters of title and 
discovery, where the court will restrain the trial at law till after answer 
An injunction upon the merits, in both courts, operates as a stay of all 
further proceedings in the cause, from the time it is granted. Taking Breach of in- 
money out of a court of law, which has been paid in by rule of court, is 
a breach of a common injunction, against proceeding at law^* but shew- 
ing cause against a rule for a new trial, is not a proceeding which amounts 
to the breach of an injunction \ 

* 16 Ves.>n. 141. < 23 Price, S89. M*CleL 103. S. C. . 

^ /(/• tbid* ^ 8 Pricey 24S. And see furtheq 49 to the 

Id, 220. 223. and vse 1 Madd. Chan. nature and eSect of an injunction, Con. Dig*. 

132, 3. tit. Cluincerjf, V, 8, &c. 1 Modd. Chan. 130, 

** Fowl. Fr. Kxcheq. 1 V. 250, 51. 259. &c. And for the cases in which the coutt of 

* Id, 260. Exchequer will, or wiU not, grant an injunc« 

f Id, 249. tion after trial, for want of an answer by one 

* 1 Yoiinge & J. 404. of several defendants^ see 3 Pricey 164.*841. 

^ Fowl. Pr. Excheq. 1 V. 260. and see 1 'See also 4 Price, 346. M*Clel. 80. 

Campb. 561. (a), and the cases th^re cited. 
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what. 


General. 


Special. 


General special* 


By whom, and 
how granted, and 
entered, in C. P. 


CHAP. XVIIl. 


€lf Imparlance, and '^m&for Pleading; md cf the 
• Notice md Rule to plead, and Demand of Plea, Sj^c. 


The plaintiff having declared, the defendant is alhnved a oertmn time 
to prepare for his defence ; and that either with> or without an imparl* 
ance. 

Imparlance is said to be^ when the court gives a party lea^pa,;:^ answer 
at another time^ without the assent of the other party*; and in this 
sensej it signifies time to reply^ rejoin^ surrejoin^ &c. But the more 
common signification of imparlance is time to plead ^ : and it is either 
general^, without saving any exception to the defendant, which is always 
to another term ^ ; or special, which is sometimes to another day in the 
same term with a saving of all exceptions to the writ, billp or count 
or of all exceptions whatsoever : which latter is called a general special 
imparlance The genera/ imparlancj^ is of course, when the defendant 
is not bound to plead the same term ; but a special imparlance is not al- 
lowed without leave of the court, in the King^s Bench ^ ; and the court 
will not grant a special imparlance, except to prevent injustice K In the 
Common Pleas, general imparlances are entered of course by the attornies; 
and it is a rule, that ** all attornies and clerks do duly enter, or cause to 
be entered, imparlances or incipilurs in all causes, according to the ancient 
usage and custom of this court ; and that the want of entering an imparl- 
ance or incipitur, in every cause wherein imparlances ought to be entered# ' 
shall be a sufiicient cause for the defendant to have a^ further imparlance 
of course A special imparlance, in that court, may be granted by the 
preihonq^aries, so as to enable the defendant to plead in abatement, within 
the first ybur days of the next term after the delivery, mr filing and notice 


* Com. Dig. tit. Pleadtr, D. 1. 

»^od. 62. 2 Show. 310. Baroe#846. 

2 Wms. Sauad. 5 Ed. 1. e. (2). 

^ Hardr. 365* 1 Lutw. 46. 12 Mod. 529. 
& C* Gilb. C. P. 188.211. 4 Bee. Abr. 27, 
8. 8 Blac. Com. SOI. 

4 6 Mod. 28. * 

• Id. 8. 10 Mod. 127. Com. Dig. tiU 
Bbmfer, D. 1. 

f Append. Chap. XVIII. $ 1. 


* For an account of the difibrent kinds of 
imparlances, when and how granted, and what 
may or may not be done after each of them, 
see 2 Wms. Saund. 5 Ed. 1. (2). 1 Chit PI. 
4 Ed. 875, &C. 2 Blac. Rep. 1094. 

R. E. 5 Ann. K. B. 

* 2 Chit Rep. 214. 

^ B. Trffil Car, IL reg. 2. C. F. mid see 
R.M. 1654,$ 14. aP. 
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or IHfPAttMLNCti 

of dedaration*. But a special iinparlanoe> saTiw all exceptions to the 
jurisdiction^ cannot be entered withoat leave o^ the coMrl ^ 

After a genertd imparlance^ the defendant can onlj plead in bur of the What may, or 
action”; and cannot regularly plead to the jurisdiction of the court®, in JSiJdordone^ 
abatement \ or a tender an4,ff»a|s temps prutt It Is then also too late to dter hnparlaiiceii 
chum conusance^, or demand oyer of a deed®, Ac. After a special im« 
parlance, the defendant may plead in abatement^, though not to the ja« 
risdiction of the court And where the defendant pleaded a misnomer 
in abatement, after an impai^lanoe, thus : ^ And A. B. who was arrested 
by the name of A. C* comee^ Ac.'* the court in one case held this tote 
tantamount to a special imparlance^: This case however has since beeji 
over-ruled, by a subsequent determination K And where a bill was filed 
in vacation against an attorney, as of the preceding term, with a special 
memorundtim of a subsequent day 'in vacation, stating the cause of actiem 
to have accrued after the last day of term,' and the defendant pleaded a plea 
in abatement, entitled of the following term, without a special imparlance; 
the court of King's Bench held that this was regular, and set aside a 
judgment signed as for want of a plea \ After a general special imparl- 
ance, the defendant may not only plead in abatement of the writ, bill or 
count, but also jprfeifege’, which is a plea to the person of the defendant, 
affecting the jurisdiction of the court™. The defendant was toot formerly 
allowed to plead a tender and touts tempi prist, after any kind of imparl- 
ance " ; and the' reason assigned was, that by craving time, he admitted 
he was not ready, and so falsified his pl^ But it is now settled, that a 
plea of tender, being an issuable plea, may be pleaded after impfirlance^, 
as well as before ; though, for avoiding the inconsistency above stated, it 
must always be entitled of the same term with the declaration p ; and 
where it is pleaded after an imparlance, a judge’s order must be obtained 
in the King's Bench, or treasury rule in the Common Pleas for leave to 
plead it as of the preceding term. 

If the defendant plead in abatement after a general imparlance, or to Flea in abais- 
the jurisdiction of the court after a special imparlance, the plaintiff may 
sign judgment '^or j^pply to the court by motion to set aside the plea*; vantage of. 

® Pr. Reg. 1. Cos. Fi*. C. P. 78. Barnes^ Mod. 539. S. C.'Gilb. C. P. 185. SIX. 

234. S. C. /d. SS4. And for the note fof an *"5 Mod. 885. 

imparlance, iii C. F. see Append. Chap. ® 4 Bac. Ahr. 28. Gilb. 0 . P. ]|p4. Sty. 

XVIII. $ 2. P. R. 465. 2 Lil. P. R. 87. 1 Sid. SG&. 8 

® 2 Blac. Rep. 1094. Mod. 62. 2 Salk. 622. 1 Ld. Raym. 254. 

4 Bac. Abr. 29. Gilb. C. F. 184. Stepfa. Garth. 418, 14. 8. C. 1 Lutw. 288, 9.. It^E. 

Ti. 486. 5 Ani0(a). R.T. 6 & 6 Oeo.IL B. 

Post, Chap. XXVI. ® Dyer, SOD. Freem. 184. 1 Wmt. I^und. 

® Pott, Chap. XXIII. 5 Ed. 38. (2). 2 Wm Sai|nd, 5 £d.2. (2). 

' 1 Lutw. 6. , ®lBiir. 69. . 

> 2 Wms. Saund. 5 Ed. 1. e. (8). ® Barnes, 84a 861. 86a 867. 8604 861. 

® 1 Blac. Rep. 51. 1 WiU. 861. S. C. and see 1 H. Blac. 869. 

> 4 Dumf. a Easti 620. » '4 Durnf.& East, 620. and see 7 Dumf. 

^ 3 Bom. & AkL 269. 1 Chit Rq>. 704. & East, 208. 447. (d). but see 8 Bam. & 

S. C. Aid. 259. 1 Chiu R^. 704. a C. 

1 1 Lev. 64. Hardr. $66. 1 Lutw. 46. 12 * 6 Dumf. ft East, 878. 





Imparlttice^ 
when formerly 
allowed, in K* B. 
and when not. 


Time for plead- 
ing, in K. B. 
when plaintiff 
declares abso- 
lutely. 

0 


or h$ my deAiiir ottego tho imflurbiibe in ins 

by vmj of estqppel^ : but if plaintiff^ iitMebd of taking any of 
tiieae adrantages^ reply to the special matter of tbo plea^ tbe &alt is 
cored 

In the King’s Bench^ the defendant was formerly allowed to imparl to^ 
the tQrm next after the return of the process^ unless the proceedings were 
by or^nal^f upon a habeas corpus, for Or against aUornies Or Other pri- 
vileged persons, or against prisoners in custody of tile marshal ^ On 
proceedings by original, if the*actidn were iajid in London or Middlesex, 
and the defendant appeared before the /ari return of the term ; or if the 
l^ion were laid in any other county, and the defondant appealed the^r^f 
return of Hilary or Trinity term, or before the third return of MkhaeU 
mas or Easter term, no imparlanee was allowed, without consent or spe- 
cial rule So, upon a habeas corpus, returnable in Michaelmas or Easter 
term, if the declaration ware lielivered before the return, the defend- 
ant was not entitled to an Imparlances. And where the proceedings 
were for or against attomies or other privileged persons^, or against pW- 
soners in custody of the marshal^, the defendant was bound to plead, 
without any imparlance, the same term the declaration was delivered, if 
delivered four days exclusive before the end of the term. Afterwards, 
the time was narrowed for pleading upon a latitat, Szc. ; and it became a 
rule, that where the cause of action was specially expressed in the process, 
the defendant should not have liberty of imparling, without leave of the 
court ; but shoukl plead within ^he time allowed, by the course of the 
court, to defendants sued by original writ K And at length it was deter- 
mined, that even upon a special capias by original, the defendant should 
^ not be obliged to plead sooner than upon a common latitat \ 

The former distinctions upon this subject being thus gradually abo- 
lished, it is now settled, in the King’s Bench that in all cases when 
the defendant has appeared and filed common bail, or put in and perfected 
special bail, or the plaintiff has appeared and filed common bail for him 
according to the statute, and the declaration is delivered, or filed and no- 
tice thereof given, four days exclusive before the end^ term in whidh" 
the writ was returnable, if the venue be laid in LonSm at Middlesex, and 
the defendant live within twenty miles of London, the declaration should 
be delivered or filed absolutely, with notice to plead within four days ; 


* Sty. P. R 465. 3 JnU, CUr, 40. Barnes, 

' es«. 1 Will. S61. 1 Bin. Hep. SI. S. a 

23Geo.in.K.B. 

Simmester, H. 27 Geo. III. II. B. 6 Dumf. 

I, & East, 360. 2 Bos. St Pul. 364. 2 Maule 
& Sel. 484. * 

^ 1 Lutw. 28. 8 Inst,* Cler, 89. 

* 1 Vent 236. and see 2 Wnfr Saund.5 

Ed. 1. e, (2). ' f 

* Skin. 2. but sees Mod. 228. 

* R.M. 5 Ann. reg. III. (a), K.B. Gilb. 
K. B. 310. Glib. C.P. 43. 182. 4 Bac. Abr. 


27. 

' R.M. 1654. § 16. K. B. 

> 1 Mod. 1. 2 Salk. 515. 1 Wi]8.164. 
and see 6 Dumf. & East, 752. 

2 Salk. 5*17. 6 Mod. 175. B. E. 5’W. 
St M. 9^. IIL §8. (a), K.B. and see R.M. 
5 Ann.'Tvg. 8. (o). K. B. 

1 R. H. 2 Geo. II. reg. 1. K. B. and see 
1 Dowl*. & RyL 186. 

^ R. M. 6 Ann. B. 

1 1 Str. 684. 

"R.T.S&OGeo.ILKTB. 



Tiioi PM nauaam,'^. IMl 

or fai €086 the aetion balaM in any odier 6 omi( 9 ls|b or AefeiiAint UlNft ' 

aboFi€. twenty milea fiom London, wHhin Mft^endnidvo^ lUifu- • 

delmrj or filing therecrf; and the defendant must plead aooor^'ngljr^ 

without any imparlance: or in default thereof^ the plaintifiT ipay aign. 

judgment/’ If the declaration be delivered or filled^ with notice to {dead How redkoned. 

within Isbejirst four days of term« the defiBndant has all the morning of ^ 

the day to plead; and judgment cannot be signed for want of a plei^ 

till the opening of the office in the afternoon of that day but in any 

other part of the tenn^ if the defendant do«not plead within the^^r daya» 

the plaintiff may sign judgment in the morning of diej^h day*. 

When the defendant has not appe|g||^« or filed baib the rule in tl^ When phintifT 
King^g Bench, we hate seen^, is that^upon all process returnable before artions^ 
the hsj^ return of any term, where no affidavit is made and filed of the not bailable, 
cause of action, th^e plaintiff may file or ddiver the; declaration de heme 
** esee, at the return of such process, with fiotice to plead in days 
exclusive^ after the filing or delivery thereof;” being the same time as, 
is allowed for the defendant to appear and file common baiH: and ''if 
" the defendant do not file common bail, and plead within the said eight 
" days, the plaintiff, having filed common boil for him, may sign judg- 
" ment for want of a ple^s/* But if the declaration be not filed until 
" qfter the return of the process, the defendant has eight days to plead 
fium the time of filing it, whenever it may be^. And " upon all sueffi 
" process, where an affidavit is made and filed of the cause of action, the 
declaration may be filed or delivered d^hene esse, at the return of duch 
" process, with notice to plead ha four days after the filing or delivery, 

" if the action be laid in London or Middlesex, and the defendant live 
" within twenty miles of London, and iu ^ght days, if the action be laid 
" in any other county, or the defendant live above twenty miles from 
" London^;'’ being the same time as is allowed for pleading, when the 
declaration is d^tered or filed absolutely ^ .* and " if the defendant put 
" in bail, and do not plead within such times as are respectively before- 
" mentioned, judgment may be signed a/* But in all the foregoing cases, 
declaration should^ delivered, or filed and notice thereof given, four 
days exclusive before Ae end of the term, a rule to plead duly entered, and 
a plea demanded, when necessary lU bailable actions, however, the de- 
fendant cannot regularly plead in bar, until the bail are perfeoted«| and 
if he plead before, his plea may be considered as a nullity, although the 


In bailable ac- 
tioni. 


• 1 Maule & Sel. 666. 

^ ItT. 6 & 6 Geo. II. (a). K.B. 

* Shephard v. MadcreUt, £. 86 Geo. IIL 
K. B. Lvigardv, Pdo, M. 48 0«Q(v HI, K. 


the 80th. Per Cur. M. 46 Geo. HE' K. B. ^ 
' ^n^840. 

T. 88 ffieo. HI. K. B. and aee for- 
mer rule of M. 10 Geo. U. re^. 8. K. B. 


i 


B. 4 Dowl. A Ryl. 808. (6.) 8 ^arn. & ^ Jnte, 468. 


Cres. 798. 4 Doivl. & Ryl. hOl. S.C. 

* Ante, 468. 

* The days in this case are both esdusive • 
therefore; if notic^^ declaration be served 
on the 1 1th, ju^gnm cannot be signed tiU 

VOL. 1. 


^ 1 Bur. 66. JDdatre 4t Mango, M. 80 
Geo. IH. 

* Ant^ 464, 6. 

^ R. T. 5 & 6 Geo. 11. (6). R. M. 10 
Geo. n.fvg. 8. R. T* 88 Geo. IH. K. B. 
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Time for pl^ad- 
ingr, in C. P. 
when plaintiff 
declares abso- 
lutely. 


De bene esse. 

On process re- 
turnable the last 
return. 


If declaration 
filed de bene esset 
on essoin day. 


After essoin, 
and on or before 
appearance day. 
After appear- 
ance day. 

pays reckoned 
inclusively. 


In what cases 
imparlance is 
still allowed, and 
in what not. 


Time for plead- 
ing after. 


OP IHIMLEisAKOapiir AND* . 

bfdltftierwardB juftify^ Aiid wheor^ the phdntiff dedared 
gad the defendant pleaftd in abatement before h^ bed port in .j^pecfal baih 
and the plaintiff^ treating his plea as a nullity; signed int^oct^ory jndg« 
ment^ the court held it to be regular ^ 

In the Common Pleas^ it is a nile^ that upon all process returnable 
the Jirst, second or third return of any term^ (since extended to proeeas 
returnable the fourth return of Easier term S) if the plaintiff declare ta 
London or Middlesex^ and the defendant^live within twenty miles of Lon^ 
don^ the dcdbndant shall plead within^^r days after such dedaration det 
livered, with notice to plead accordingly^ \rithout any imparlance ; > and 
^ case the |»laintiff declare in any other county^ or the d^ndant live 
above twenty miles from London, the defendant shall plead within aght 
days after the declaration delivered, with notice to plead accordingly, with- 
out any imparlance This rule applies to declarations filed or delivered 
de bene esse^, as well as to sdeh as are delivered absolutely; and was ex-> 
tended, by a subsequent rule S to process returnable the last return of any 
term ; provided the declaration be filed or delivered on the day of such 
return, or on the day next after such return, in case the same shall not 
happen on a Sunday, in which case the plaintiff shall have the whole of 
the day following, to file or deliver such declaration as aforesaid. If the 
declaration be filed de bene esse, on the essoin day of the return of the 
writ, the defendant is entitled, in the Common Pleas, to eight days time 
to plead ; and the defendant must plead in that time, although by the 
rules of the office, no person is allowed to search fos a declaration, till the 
first day in full term But if^ the dedaration be filed after the essoin 
day, and on or before the appearance day, the defendant is entitled only 
to four days, to be computed from the appearance day ; or if it be filed 
after the appearance day, then to four days from the time of delivery^: 
And the days are reckoned inclusively in that court ; so that if a dedara- 
tion be filed or delivered on tbe^r^f, with notice to plead in four days, 
the plaintiff is entitled to sign judgment for want of a plea, on the open- 
ing of the office in the afternoon of the ffth day. 

When the process, in the King's Bench, is returnable the last return 
of the term s ; or, in the Common Pleas, when it isfrctumable on that re- 
turn, and the dedaration is not filed or delivered on the return day, or 
on the day following ^ ; or where the process, in either court, is returnable 
before, but the declaration is not delivered, or filed and notice thereof 
given, four days exclusive before the end of tlie term \ the defendant, if 
completely in court, is entitled to an imparlance ; and must plead within 


“ 4 Durnf. k East, 678. 2 IJowl. & Ryl. 
262. but see 2 East, 406. 11 East, 411. 

^ 2 DowL & Ryl. 262. 

• R. H. 86 Geo III. C. P. 2 H. Blac. 
oct.ed.65U 7 Taunt. 71. (a). 2 Marsh.' 
837. (a). 2 Chit Rep. 881. uinte, 458. 

B. T. 8 Geo. III. C P. 2 Wils. 381. 
1 Sd. Pr. 2 EdU 292, 3. and see former rules 


of H. 9 Ann. reg. 2. M. & E. 8 Gee. II. 
C. P. Ante, 458. 

* 1 Taunt 22. 
f 2 Blac. Rep. 1243. 

« R. T. 5 & 6 Geo. II. (b). R. M. tO 
Geo. II. tieg. 2. R. T.-22 Geo. III. K. B. 

* AR;T.6&6Geo.Xl;(6}.K.B. 
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TiuM^:p^^n^Amv<k, &€• 

6m dajs of tlm next jteim; pnmded tibe 
or iled and ^ioe tbeieof given> IiefiMO the e^A' of that term { 
oth^Mfotheda^ndiiat wiU be allowed to imparl to the subsequeot term** 

But if the declaration be delivered before each eisoin day> thimgb without 
a notice to plead> and the defendant appear and accept the dedafratiou* he 
ahfdl not have an imparlance to the aubsequent term ; tho notice to plead 
not being necessary in such case, aa it would be, where a declaration ia 
fifed de bene ewK And if a writ be returnable the last day of one terni> 
and the defendant do not justify bail until the fourth day of the next, ho 
fe not entitled to an imparlance to the third term ; the foundation of which 
is, that no laches can be imputed to the plaintiff, for not declaring until 
the defendant is perfectly in coui^*^ : And, for the like reason, if a writ be 
taken put against two defendants, aird one of them is arrested, or served 
with a copy of it, in the term of which it is returnable, but the other can- 
not ho met with, so that it becomes necessary to take out another writ 
wgainst him, returnable in the next term ; as the plaintiff cannot declare 
till both defendants are in court they are neither of them entitled to an 
imparlance, on account of the plaintiff’s not declaring until the term in 
which the latter defendant is arrested, or served with process or until 
he is outlawed *. So, the defendant is not entitled to an imparlance, where 
the delay in declaring is occasioned by himself ; as by his unnecessarily 
obtaining an order for particulars, with a stay of proceedings until they 
have been delivered So, when a defendant removes the cause by habeas 
corpus from an inferior court, and the plaintiff does not declare until (he 
next term, the defendant is not entitled \o an imparlance ; fur such re- 
movals being in general considered as dilatory, it would only be adding to 
the delay, if an imparlance were granted if. And it is not usual for the Rule for, not 
court, or a judge, in any case to grant a rule for an imparlance ; but when 
the defendant is entitled thereto, he takes it as a matter of course \ 

In the Exchequer it is a rule S that upon all process to he issued out Time for plead- 
of that court, returnable the frst or second return, or on any day before queV* ondwkt- 
the second return of any term, (or, according to the present practice, if re- *"8 absolutely, 
turuable on any day before the four last days of the term ^,) where the 
defendant shall, at the return thereof, enter an hppearance or file special 
bail, (as the case may require,) if the plaintiff declare in London or Mid^ 
dlesex, aud the defendant live within twenty miles of London, he shall 


* Vidmn*8 Introd. II. 2 Wms. Saund. 6 
Ed. 1. e. (2). 

^ Per Cur, M. 21 Geo. III. K. B. Posf, 
473. 

^ 5 Dumf. & East, 372. 2 Bos, & Pul. 
126. 6 Taunt. 261. 1 Marsh. 587. S. C. 
Snd see 9 DovL & RyL 18. 

* dnte, 480. 446, 7. and see 1 Chit. Rep. 
359.(0), 

JSfof^T.Sl G?o.in,K.B. 

'2Bani.5(ia4.S9Q. lChit.Bqi.m 


S. C. 

< 6 Dumf. & East, 752. but see 2 Bos. ft 
Pul. 137,1 Ante, 413. 

Phill^n V. Hardings, T. 24 Geo. JII. 
K. B. Pojfd V. GQrdo7tf H. SO Geo. III. 
K.B. 

* R. M. 5 Geo. III. in Scac. Man. Ex. 
Append. 218. and see R. T. 26 ft 27 Geo. 
11. $ 6. 9. and R. T. 26 Geo. III.m iTaMr. 
Id. 212, 13. 221, 2. 

* Man. Ex. Fr. 200. (t). 
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Be heme etsc* 


Term** notice of 
rule to pleadi 
when necessary, 
and when not 


Time for plead- 
ing, after chang- 
ing venue, 


Demanding 

oyer. 
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p&lftd to the Sftid declaration within four dajs after the delivery ther^> 
without any imparlance ; and in case the plaintiff declare in any other 
county^ or the defendant live above twenty miles from London, then he 
shall plead within eight days after the delivery thereof^ without any im- 
parlance ; or in de&ult thereof^ the plaintiff may sign judgments a rule to 
plead being duly given^ unless the courts or one of the barons, shall, think 
proper, on the special circumstances of the case, to grant an imparlance : 
but no defendant shall be compelled to plead, by virtue of this rule, unless 
the declaration be delivered four days before the end of the term in which 
the writ is returnable^ with notice thereof! indorsed of the time wherein 
sudi defendant is to plead/’ The time for pleading, on a declaration filed 
or delivered de bene esse, before the defendant’s appearance, has been al- 
ready stated^: And it is^ rule^ tliiat where any declaration shall be 
delivered to the defendant’s attorney or clerk in court, or notice of a de- 
claration shall be delivered to any defendant according to the statute, ^be- 
fore the essoin day of any term, and the defendant shall imparl until the 
next term,* he shall plead to the said declaration, within the first days 
of such next term, a rule to plead being duly ^ven ; and in default 
thereof, the plaintiff shall be at liberty to sign judgment/* 

If four terms have elapsed since the delivery of the declaration, the de- 
fendant shall have a whole term’s notice of the rule to pleads before 
judgment can be entered against him unless the cause have been stayed 
by injunction S or privilege; which notice must be given before the essoin 
day of the term ' : And where a general notice is given, of the plaintiff’s 
intention to proceed in the cause, it does not extend beyond the term ; 
therefore a rule to plead may be entered, and judgment signed, in the va- 
cation s. This rule was established, for the purpose of preventing any 
surprise on the defendant, after the plaintiff has lain by four terms, with- 
out proceeding in his action ; and therefore it does not apply, where the 
proceedings have been delayed at the defendant’s request K 

It remains to be observed, within what time the defendant must plead 
after changing the vetiue, demanding o^er, giving a bill of particulars, or 
amending the declaration. After changing the venue, the defendant must 
plead to the new action, as he should have done in the other, without de- 
lay After the delivery of oyer, the defendant shall have the same time 
in term to plead, or as many pleading days, as he had when he demanded 
it ^ : And formerly, if had been demanded in the Common Pleas, 
after the rule to plead was out, the plaintiff was not bound to give it ; 
though if he did, he could not have signed judgment for want of a plea. 


• Ante, 454. 

^ R. H. 16 Geo. 111. in Scac. Man. Ex. 
Append. 2S0. and see former rule of T. 26 
A 27 Geo. II. § 8. m Scac, Id, 213. 

• Append. Chap. XVIII. j’?. 

- II. T. 6 & 6 Geo. II. (b), K. B. 

• Id. ibid, 2 Bur. 660. Doug. 71. 2 Blac. 
Rep. 784. 

f 2 Str. 1164. 1 Str. 211. contra. 


■ 2 Dumf. & East, 40. 

3 Dumf. & East, 530. and see 2 Blac. 
Rep. 762. 

1 R. M. 1654. § 5. K. B. R. M. 1654. § 
8. C. P. 

R. T. 5 & 6 Geo. IL (5). K. B. 1 Stp. 
705. Prac.Reg.88.300,80l. Bame8,238. 
254. Cas. Pr. C. P. 72. 81. 143. S. C. 8 
Dumf. & East, 356, 7. 
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afien^ H but aow« as.will be seen tM dei|Eiai!ij| 

be made in Aat eonn, aa well as in d^e King^a B(^i at any 
peried before the time for pleading is expired^. . In the latter courts a Ddive^ofbill 
delfendant has the same time to pl^j after the ddivery of a biU pf |>«r- P*'**®**^' 

Oculars, as he had whcm the summons for it was returnable®: ^bere 

a summons frar better particulars of the plaindiF’s demand ^vas obtained 
by the defendant>7bar days before the time for pleading expired^ but ^ the 
plaintiff’s attorney did not attend till the. third summons^ and the order 
being then refused^ and the time originally allowed for pleading having 
expired^ signed judgment for want of a plea; the court held, that as thn- 
delay was occasioned by the plaintiff’s attorney, the judgment was signed 
too soon, and was therefore irregular In the Common Pleas, the plain- 
tiff cannot sign judgment for want of a plea, till the expiration of twenty 
lour hours after the delivery of a bill of particulars ; though the time for 
pleading be expired, and a demand of plea given, more than twenty four 
hours before that time And in that court, after the time for pleading Giving security 
has expired, but before judgment signed against the defendant/if the court 
on his application stay proceedings, till the plaintiff give Wurity for costs, 
to be approved by the prothonotary, the plaintiff, though he give security 
instanter, which is accepted by the defendant, is not at liberty to s^ 
judgment, before the opening of the office on the next morning In the Amending de- 
King’s Bench, if the plaintiff amend his declaration the same term/ the 
defendant shall have two days, exclusive of the day of amendment, to alter 
his first plea, or plead de mvo 8 ; but if the amendment be made in a sub- 
sequent term, the defendant is entitled to a new four-day rule to plead b • 
though a demand of plea is unnecessary K And where the plaintiff gave ^ 
notice of trial for the assizes, and afterwards countermanded, and then 
applied for an order to amend his decjgration, which order was obtained 
on the terms of the defendant’s having an imparlance until the next term, 
the court of King’s Bench refused to rescind so much of the order as re- " 
kted to the imparlance In the Common Pleas, it seems that a new InC. P. 
four-day rule to plead is in all cases necessary to be given by the plaintiff, 
on amending his declaration K 

If the defendant be not prepared to pl(Mid,* by the expiration of the Summons, and 
time allowed him for'that purpose, his attorney or agent should take out 
a summons, and obtain an order, for time”^; which may be repeated, if 
necessary : And in trover for goods, where the defence was, that they had 


• Pr. Reg. 300. Cas. Pr. C. P. 72."S. C. 
and see id, 73. 06. Pr. Reg. 27B. Barnes, 
329. S. C. 

Barnes, 268. 326, 7. 2 Wils. 413. 2 
Bos. & Pul. 379. Fosi, Chap. XXIII. . 

‘ IS East, 508. and see 4 Barn. & Cres. 
970. 7 Dowl. & Ryl. 468. S. C. 

* Barm & Cres. 769. 8 Dowl. & RyL 
607. S. C and see 4vBam» & Cres. 970. 7 
Dowl, & RyL 458. S. C. Ante, SOI. 

^ 2 B[ew Rep. C. P. 361.. but see 2 Bos. 


& Pul. 363. semb, contra, and see 2 Moore, 
655. 8 Taunt. 592. S. C. 
f 3 Bos. & Pul. 319. 

c 1 Str. 706. and see R. M. 10 Geo. II. . 
reg, 2. (6). K. B. 

'i>8Dumf.&£a8t,87. 

1 3 Barn. & Ald.*'187. 

^ I Chit Rep. 246. 

1 2 Blae. Rep. 785. 

™ Append. Chap. XVIIl. § 18» 
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Siervice of sum- 
monsi and wiien 
it operates as a 
stay of proceed- 
ings. 


Proceedings on 
summons. 


Order. 


Time, bow 
rcuLoiied. 


Ibceii Held tiy ihe tlie coai% bf tlib 

tithe to plead, in order tliat lie mfglit obihin a dhuioV^ ftokn t&h dbiiH; trf 
Chancery*. So where the plaintiff, being indicted ^ fdony, sheSt a 
banker for money he had paid him, which Was surmisdd to be the pfOdhoe 
of the felony, the court of Common Pleas, on application, gat^ Ule defehd.» 
ant time to plead in a month after the trial of the thdiclinetLt^. The 
summons should be regularly served oh the plaintiff^s attbfhey or agent ^ : 
and when taken out, and made returnable, before the expiration of the 
time for pleading, it is a stay of proceedings, pending the ap][dieat!oh^; 
but it is otherwise when taken out, or made returnable, after the expira- 
tion of the time for pleading^. In the latter case, the plaintiff is at li- 
berty to sign judgment, before the summons is returnable * : but if he 
iieglect^o do so, he cannot afterwards sign judgment'; it being a tule^ 
that if the summons be returnable before judgment is signed, it prevents 
the plaintiff ^rom afterwards signing it When the object of the sum- 
mons is collateral to the time for pleading as to discharge the defendant 
out of custody on filing common bail, &c. it will not in general operate as 
a stay of proceedings. ^ 

The plaintiff's attorney or agent, on being served with the summons, 
either indorses his consent to an order being made upon it, attends the 
judge, or makes default. In the latter case, the defendant's attorney or 
agent, after waiting half an hour should take out a second summons, 
and after that a third (if necessary,) which should be respectively served 
and attended as the first ; and if default be made Upon three summonses, 
the judge, on affidavit tliercofS will make an order ex parte: but if any 
one of the summonses be attended, the judge will make an order upon, or 
discharge it, as he sees cause. The timo allowed, in the King's Bench, is 
reckoned cjcchnive of the day of tlfe date of the order In the Common 
Pleas, it is said to be inclabivc of the date of the order, btit exclusive of 
the day when it expires ; and therefore where an order for a meek was 
dated the 16th of May, judgment signed for want of a plea on the 23d, 
was holdcn to be regular " : and, in the latter court, it scemS that when 
tlic time to plead is not expired at the time of making the order, the time 
allowed is to be reckoned from tlic expiration of the time to plead, and 
Duiiif. & East, 0H3. Nutt, adtmnis- f S Barn. & Aid. S55. 1 Chit. Rep. 93. 
ttatntf V. Wnghl, baionct, E. & T. ^5 Geo. S. C. 

1 II. K. B. B ] 7 , Bayley, J. 6 

** i Taunt. 886 . Taunt. 240. accord, 

' Ante, 78. 96, 7. » iW Cur. M. 28 Geo. HI. K. B. 

«> ba\. Ucp. 165. Prt Cur. M. 22 Geo. * R. T. 35 Geo. HI. K. B. 6 Dttrnf, & 
III. 1 Chit. Ilep. 689. K. B. Barnes, 240. East, 402. 11. E* 23 Geo. Ill, C. P. Imp. 

852. Cub. Pr. C. P. 137. Pi. Reg. 292. S. C. P. t Ed. 233. 676. 
a Barnes, 256. Cas. Pr. C. P. 144. S. C. k Appfehd. Chap. XVIII. § H 15. 

Barnes, 251. Cas. Pr, C. P. 142. Pr. Reg, * By the Master, {Le Blanc,) on a refer- 

893. S. C. Barnes, 278. 2 Blac. Rep. 954. cnce from the court, on the last day of Tru 
8 New Rep. C. P. 169. 6 Taunt 240. nUy term, 1827. 

« 2 Blac. Rep. 954. and see 1 CbitRep. *2H.Blae.S6. 

97. 8 Bom. & Aid. 356. S. C. 1 Chit Rep. * Bead v. Jlfon/gifmefy, 'E. 26 Geo. Ilf. 

C P. dted by GouU, J. In 8 H. BlaC^ 35. 
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pxA firolii t)ie dAte of ike^qinjer^ ^ wh$t is. done uiider it^ If there be' 

* _ , , ‘ I «» i t. /jff * ' t 

bn fisder for a, imhUh's time to plead, it u understood to mean tk lunar, and 
not a calendar month \ The ord^ q£ a judge for time, or^further time to 
plead, and aU other orders, whetW hy consent or otherwise, s^oiilid be 
regularly drawn up and served : it being a rule, in the King^ Bench S 
,thfit no summons tor further time to plead, reply or rejoin, or snmmons 
for further particulars of the plaintiff’s demand, defen4ant’8 set-offi or 
other particular, be granted in any action depending in that court, unless 
the hu^ previous order for time, further time, or particulars respectively, 
be first drawn up, and such order produced at the time of appl3ring for 
any such summons.” And, in the Common Pleas, a consent indorsed on 
a judge’s summons is not binding on either party, unless the order be 
drawn up and served pursuant thereto In that court ‘ also, if a sum- 
mons be taken out for time to plead, and the defendant’s attorney do not 
attend, the plaintiff must get the summons discharged, before he can sign 
judgment ® ; but it is said to be otherwise in the King’s Bench 

When an order is obtained for time to plmd, it is either upon, or with- 
out terms. The usual terms, when the plaintiff is in time to try his cause, 
are pleading issuahly, rejoining gratis, and taking short notice of trial, or 
inquiry; but if he be not in time, then the terms are pleading issuably only ; 
and, when the defendant is an executor or administrator, he must under- 
take not to plead any judgment confessed by him, since his time for plead- 
ing was out B ; for otherwise he might confess judgments in the mean time, 
and plead them in bar to the plaintiff’s demand. An issuable plea is a 
plea in chief to the merits ; upon which the plaintiff may take issue, 
and go to trial * : Therefore, a plea in abatement is not an issuable pleq^ ; 
nor a false plea of judgment recovered ^ ; nor a plea of alien enemy or 
other plea, which does not go to the q^rits But a plea of tender has been 
deemed an issuable plea ^ ; and also a plea of the statute of limitations i*, 
or, in the King’s Bench, that a bail-bond was taken for ease and favour *i. 
So where the defendant, in an action on a recognizance of bail, under a 
judge’s order to plead issuably, pleaded nul tiel record, and that no ca. sa. 


* 2 Moore, 655. 8 Taunt 592. S. C. 

^ 3 Bur. 1455. 1 Blac. Kei). 450. S. C. 
and see 2 H Blac. 35. 1 Bos. & Pul. 479. 

* R. H. 69 Geo. III. K. B. and see 7 
East 542. 1 Chit Rep. 647. (a). 

4 Taunt. 263. 

Barnes, 240. 255. Cas. Pr. C. P. 144. 
S. C. 

^ Imp. C. P. 7 Ed. 233. 

* 8 Mod. 308. and see 1 Bulst 122, 3. 
Kmg V. Goodall, E. 31 Geo. III. C. P. Imp. 
C. P. 7 Ed. 233. 1 Maule & Sel. 405. 407. 
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^ 7 Dttmf. & East 530. Bames, 263. 

* 2 Bur. 782. 2 Ken. 483. S. C. Barnes, 
263.. 1 Chit P/. 4 Ed. 449, 50, 
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" 1 Bur. 59. Barnes, 263. 1 H. Blac. 
369. 

' 3 Durnf. & East 124. Drinkuiater v. 
Ctaridge, H. 27 Geo. III. C. P. Imp. C. P. 
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King, H. 25 Geo. 111. K. B. 2 Dura£ & 
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« 1 Bur. 605. 



Month, what 


Order must be 
drawn up^ and 
served. 


Discharging 

summons. 


Terms, on ob. 
taining order. 


Issuable plea, 
what. 
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dr/ iH»Aftt.AKO]r/> Aim. 


Demurrers^ 
when 80 coniU 
dered. 


Bejoining^^tf. 


Short notice of 
tiial. 


Consequences of 
not pleading is- 
suaUy. 


waiihnM OBt agftiitst'the of CiUomh iOeafr hd^ 

Moh^pleatntiglit be consMeeed oe &«ud>lej rntditluilb fdie jdaintiff ^coiild 
not sign judgtneBt ss for want of a piiea^ As toisonorers^ tbm is a 
distbcti^n between a real andfiiir demurrer^ and ademuiTer wiljiimtgood 
osttse^: The former is an issuable plea, within thld meaning«f n judge’a 
order the latter is not, but only an evasion of it^« And e defendant, 
when under terms of pleading issuably, eannot assign special causes Of de« 
mnrrer, even though the causes assigned be matter of substance*. But 
where the plaintiff declared in trespass for breaking and entering hie 
dose, &e. and sensing and taking bis goods and chattels, to wit, 100 arti« 
cles of furniture, and 100 articles of wearing apparel, without describing 
their nature or quality ; and the defendant, being under a judge’s order 
to plead issuably, demurred generally to the whole declaration, and the 
plaintiff signed judgment as for want of a plea ; the court of Common 
Pleaa ordered it to be set aside with costs, as the demurrer went to the 
substance of the declaration, the goods taken having been insufficiently 
described therein And where the defendant was advised that he had 
substantial ground of demurrer, the court of King’s Bench set aside the 
judgment, signed as for want of a plea, upon terms By rejoining graffe 
is meant, rejoining without the common four-day rule to rejoin^: And, 
in the Common Pleas, the plaintiff having tendered an issue to a plea, 
and demanded a rejoinder, when the defendant was under terms to rejoii^ 
gratis^ and for want of a rejoinder signed judgment, Ae court held the 
judgment regular ; but set it aside without costs, because the plaintiff 
might have added the similiter himself ^ Short notice of trial in cofuntry 
causes must, in the King’s Bench, be given at leUst Jofur days before the 
commission day, one day exclusive, and the other inclusive ^ : But, in the 
Common Picas, two days notice seems to be sufficient in country causes ‘ ; as 
it is also in town causes, in both courts ; though it is usual to give as muck 
more as the time will admit of. The defendant however is not precluded 
by these terms, from demurring to the replication, if there be good cause"*. 

When the defendant is under a judge’s order for time to plead, on the 
terms of pleading issuably, and pleads a false plea of judgment recovered ", 
(Hr other plea which is not issuable, the plaintiff may consider it as a mere 
nullity, and sign judgment " : and where several pleas are pleaded, one 


* 1 Moore, 4S0. 

S Bur. 1788, 9. 1 Chit. Rep. 711. 

^ 2 Sir. 1 185. Barnes, 168. 2 Blac. Rep. 
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East, 411. Barnes, 271. 2 Blae. Rep. 923. 
2 Bos. & Pul. 416. }VhUe v. Benson^ H. 55 
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* 1 Bing. 379. 8 Moore, 427. S. C. 5 
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f 8 Moores 379. 
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^ Barnes, 271. 
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1 Pr. R^. 300. Barnes. 801. 
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omisammMmnmAm 

it So^ wheriii> 

ddk&ndiifiitp when imte a^ crdetlovpiead iinudUifi’^ 
ler toraoBie of the eoantoia the decfaqratidii^ and plot iBfiiably'to ^ 
the phdntiff my^coii^^ as a nullity^ and as 

forwwst of^'splen^ But where it i» doubtful whether the pM beisfit* 
aUe^ tliebetter way, in term time, is to more the coart ta sell it fiside** 

'Btftie the plaiiitiff^ however, can sign judgment, the defendant nu^ Notice to (dead, 
hare natter to plead; and, iinleta he be bound by rule of court; or oraor 
of a judge, to plead by a time therein limited, a ruk to plead must be Bale to ]dead. 
entered in all eases, whether the drfendant have appeared or not; and Demand of pinu 
'when he has appeared, there must also in general be a demand of plea. 

When the declaration is delivered absolutely, after appearance, a notice Notice to plead, 
to plead must be given which is usually indorsed on the declaration, d^hreiiSa!^ 
otherwise the defmdant need not plead thereto, within the regular time ; 
but if the defendant take an imparlance, for want of such notice, then* he 
must plead at the time allowed him by such imparlance And if the de- 
claration be dd|il||^before the essoin day of the term next after the return 
of the writ, thoti^ without, a notice to plead, the defendant, we have 
seen if he appear and accept the declaration, shall not have an imparl- 
ance to the subsequent term. A notice to plead seems also to be neoes« J)e bene este. 
sary, when the declaration is Jiled or delivered dehene esse, or conditionally s; 
though this was formerly doubted in the Common Pleas \ But it is not Need not be in- 
necessary that the notice to plead should be indorsed on, or given at the of 

time of delivering the declaration : Therefore, where the declaration in delivering, de- 
the King’s Bench was fled on the last day of the second term after the 
return of the writi.;.b(ut lAe notice to plead was only given a little before 
the essoin day of the following term, the court held it to be well enough, 
the master certifying it to be the practice K And where the plaintiff On declaration 
having declared in his own right, afterwards declared as executor, with- ^ 
out indorsing the declaration by the bye** when delivered, but the de- 
fendant’s attorney was told it was by the bye, the court of King’s Bench, 
we have seen on the opinion of the master, held it to be regular. In In G. P. 
the Common Pleas, where a declaration was delivered without a notice to 
plead, and some time afterwards a notice in writing was given to the de- 
fendant, who lived above forty miles from London, to plead in eight days,' 
this was held to be a good declaration and notice, although the notice was 
not given at the time of the delivery of, or written on the hack of thedc- 

^ 3 Durnf. &.£ast, 305. . ^ AntCt 4f67. 

b 1 East, 411., end see Barnes, 314. * R. M. 10 Geo. 11. reg, 2. K. B. R. E. 

1 Bur. 59. 2 Blac. Rep. 724. 2 Durnf. 3 Geo. 11. C. P. Barnes, 257. 302. 2 New 

& East, 390. 7 Durnf. & East, 530. 1 Bos. Rep. C. P. ^23. Append. Chap. XVllL 
& Puh 447. 3 Bos. & Pul. 395. 7 East, . § 5, 6. 

383. 4 Taunt. 668. 1 Chit. Rep. 355. (a). ^ Barnes, 226, 7. 310. 1 Seh Pr. 2 Ed. 

R. T. 5 & 6 Geo. II. K. B. R. £. 3 230. ^ 

Geo. 11. C. P. and see Append. Chap. * 3 Bur. 1452. 

XVIII. § 8. ^ AfUe, 425. 

* Per Cur. E. 24 Geo. III. K. B. 






Rule to plead, 
what, and with 
whom, when, and 
how entered. 


After Judge's 
order fur tune to 
plead. 


Oil essoin day. 


How formerly 
given. 


Wlicn rule ex- 
pires. 

At what time 
Judgment may 
be signed on, in 

K. 13. 


In C. P. 


In Kxchequei. 


^ Add ill the ddat fit ^bui bdsett if b 4deellh- 

Tididti indorsed to plead iii it ifitist be Biideratttod to meui 

lldthidt the number of days allotted by the rules of the court ^ 

The rule to plead is the order of the eourt^ ; and may be entered, on a 
•prascipe, with the clerk of the rules in the King’s Bench> iOf'SecondBries 
in the Common Picas, at any time after tlfe delivery, or dlifi§ and notice 
of the declaration, in term time ; or if the djeclaration be delivered, or 
filed and notice given^^t/r days exclusive before the end of the term, the 
rule to plead may be entered at any time.during the first four days after 
term. If the defendant obtain a judge's order for time to plead, either in 
the same or till the next term, the plaintiff, when the time is expired, may 
sign judgment for want of a plea, without giving a rule to plead ^ ; or, if 
a rule has been already given, without giving a new rule ®. But, in the 
Common Pleas, a summons fur further time to plead, not attended by the 
party taking it out^ docs not waive the necessity of a rule to plead The 
clerk of the rules, or secondaries, will accept a rule to plead on the essoin 
day ; but such rule cannot be entered until the first day of term if ; and 
Sunday is a day within this rule, unless it be the last \ 

Anciently there were two rules given in the King's Bench, of four days 
each j the first ad respondendmn, the second ad respondendum peremptori^^. 
These were afterwards converted into one eight day rule ' : but now, four 
days only arc allowed the defendant, in cither court, from the time of 
giving any rule to plead ^ ; which four days expire before, with, or after 
the time for pleading. If they expire before, the plaintifiT must wait till 
the expiration of the time for pleading, before sign judgment for 

want of a plea : but if they expire with or after that time, the plaintiff, 
ill the King's Bench, is at liberty to sign his judgment, the day after the 
rule for pleading is out : the declaration having been regularly delivered 
or filed, and the defendant or his agent being called upon for a plea ^ In 
the Common Pleas, judgment camiot be signed, for want of a plea, till the 
opening of the office in the afternoon of the next day after the rule to 
plead or day given by a judge's order for time to plead *», has expired. 
Blit if a rule to plead expire on u dies nonjinidicns, as on the Purification, 
Szc. the defendant is bound to plead on or before that day ; and if he do 
not, judgment may be signed on the next day o. In the Exchequer, the 
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V. M. 7 Geo. II. K, B. 1 Cronip. 
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* 7 Taunt. 587. 1 Moore, 820. S. C. 
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B Cas. Pr. C. P. 68. 

h 2 Salk. G24. 1 Str. 86. Roberts v. 
Quickendoit, M. 50 Geo. III. K. B. 11 
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or vaa* ijmmofmm 

fuk lapliteda saidio be a jfmtr dayjraie^ jnd^^taebt flky 

ba signed^ M wknt of a p]jea> on the day after It • ' 

When a Tule to plead has heed onee enteied^ and theeBfueatdada over 
to another tertn^ edthout any furthefpxoce(kLing> anew rhld toplead should 
regularly ha^isiiered In that term, to entitle the plaintiff to sign jttdgmenti 
unless a dodge’s order has biften obtained for time to plead ^ ; forjudg*^ 
ments ought in general to be entered the same term iii which rules are 
given But when the declaration is amended in the King’s Bench, if a 
rule to plead be entered the same term the amendment is mode, though 
before such amendment, it is suiheient ^ ; otherwise a new rule to plead 
must be entered^: And in the Common Pleas, we have seen^ the de« 
fondant is entitled in all cases, on amending the declaration, to a new four 
day rule to plead. When the plaintiff, after giving a rule to plead, has 
been delayed by injunctimi, he may sign judgment in either court, after 
the injunction is dissolved, without a new rule 

The demand of plea is a notice in writing from the plaintiff’s attorney ^ j 
Olid, except when the defendant is in custody of the sheriff^, and the 
plaintiff has declared against him as being in that custody or is in cus- 
tody of the warden oi the Fleet*, or* bound down by a judge’s order for 
time to plead or the declaration has been amended must be made in 
every case where the defendant has appeared or put in bail : And, in 
the Common Pleas, a demand of plea is necessary, after on appearance, 
though the defendant has not taken the declaration Out of the office So, 
where a declaration was delivered on the essoin day of Hilary term, and 
an imparlance was gireU to the defendant till Easier term, when a rule to 
plead was given, but no demand of pica made, the court of Common 
Pleas held, that the plaintiff, having signed judgment in Trinity term for 
want of a plea, was irregular, and set aside the proceedings In country 
causes, the demand of plea must he made, in that court, on the agent in 
town if there he one ; or if not, on the attorney in the country " : And 
where the defendant was beyond the seas, and his attorney dead, a rule 
was made absolute, that a demand of plea in the office should he sufficient ; 
upon affidavit of service of a rule to shew cause on one of the defendant’s 
hail, and that the other was not to he found 
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New rSl^ when 
necesMiy, and 
when not 


Demand of plea, 
what. 

In what cases 
necessary, and 
in what not. 


In country 
causes. 
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571. 1 Taunt. 538. 2 Moore, 220. and see 
4 Bain. & Cres. 386. 6 Dowl. & Ryl. 300. 
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Wh«ii and how 
in K. B. 


In C. P. 


In cither court. 


Want 0 ^ when 
and how waived. 


When a waiver 
of justification 
of hail, and when 
not. 


OF ttiB ifmiLTit 

In the King's Bench, a demand of pldi' msy he inade at the"ti|he of 
delireriiig the declaration % and indorsed thereon*’: And where a rule to 
plead has been given, and demand of plea made, and judgment is signed 
of a subsequent term, there need not be a fresh demand of plea of that 
term, although there should be a new rule to plead Biit, in the Com- 
mon Pleas, a demand of plea must be madlb after declaratitnl delivered, 
and rule to plead given ; a demand of plea indorsed on the declaration 
or made before the rule to plead is given being deemed insufficient ; 
And" it cannot be made, in cither court, before the defendant has appeared^: 
and after the plaintiff has entered an appearance, or filed common bail for 
him according to the statute or when the defendant is in custody of the 
sheriff*’, and the plaintiff has declared against him as being in that cus- 
tody *, or is in custody of the warden \ or bound down by a judge’s order 
for time to plead *, or the declaration has been amended a demand of plea 
is unnecessary. So, when the defendant pleads, without taking the de- 
claration out of the office or puts in a plea which is considered as a null- 
ity as a pica in abatement of a term subsequent to the declaration, with- 
out an imparlance p, or the plea of non assumpsit in an action of debt % or 
nil debet in assumpsit it operates in general as a waiver of the irregu- 
larity in not demanding a plea, and will enable the plaintiff to sign judg- 
ment for want of it. But where such a plea was put in without authority, 
by a new attorney for the defendant, without any order for chang^g his 
former attorney, the judgment which had been signed as for want of a plea, 
was set aside •. In general, the demand of a plea is a waiver of the jus- 
tification of bail ^ : but where, after the time for putting in and justifying 
bail had expired, (one of the bail having been rejected,) time was given 
to add and justify another bail, without prejudice to the plaintiff, and in 
the interval he demanded a plea ; the court of King’s Bench held, that 
an attachment against the sheriff for not bringing in the body was regu- 
lar, the added bail not having justified within the time for which indulgence 
was given 
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T^, plaintiff, in the King’s Bench, cannot sign judgment ior want of a At what time . 
plea^ till th^ expiration of twenty four hours after it has been demanded^ bjfSgned after 
whether the time fcu^ pleading be or be not expired^ when such dema nd demand of plea, 
was made • : And, in that court, if a plea be demanded on Saturday^ the 
defendant has twenty four hours to plead, after the demand^ exclusive of 
Sunday \ But judgment may be signed at any time after the twenty four 
hours are expired, provided the time for pleading be then out ; and there- 
fore if the plea be demanded in the mornings the plaintiff is not obliged to 
wait until the opening of the office, in the aftcrwuwi of the following day 
In the Common Picas, the rule is, that after a pica has been demanded. In C. P, 
the defendant has in all cases till the opening of the office, in the afternoon 
of the following day, to plead ; and if he do not plead within that time, the 
rule to plead being expired, the plaintiff may sign judgment*^. 

* 1 Blac. Rep. 60. 1 Durnf. & £ast| iSi. * 1 Durnf. A East, 45i, 

4 Durnf. h East, 118. d Cas. Pr. C. P. 17, 18. 54. 

^ 4 Durnf. & East, 657. ^ 
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CHAP. XIX. 


Motions, and 
rules, &c. 


Motion, what. 

Rules, moved 
for in court. 

Absolute, or to 
shew cause. 


Made out by 
officers, of 
course. 


On crown side^ 
in K. R. 

In C. P. and 
Exchequer. 

For attachment. 

Against parties 
to suit. 


Attornies. 

Officers of court 


Motions and Rules in general, and Affidavits in 
support of them; and the Practice of the Courts 
thereon, and hy Summons atid Ordfr^ at a Judge’s 
Chambers. 

As it is frequently necessary, in the course of a suit, to apply to the 
court where the action is depending, oi«Sii judge of that court, it may be 
proper, before we proceed further, to say somewhat of the manner of doing 
it ; and of the rules or orders of the courts, and practice by sutmmns and 
order at a judge's chambers. 

The usual modes of applying to the court arc by motum, or petition. A 
motion is an application to the court, by counsel in the King's Bench, or 
a Serjeant in the Common Pleas, for a rule or order; which is either 
granted or refused ; and if granted, is either a rule absolute in the first 
instance, or only to shew cause, or, as it is commonly called, a rule nisi, 
that is, unless cause be shewn to the contrary, which is afteitwards, on a 
subsequent motion, made absolute or discharged. To use the words of an 
elegant writer on the law and constitution of England^ : " The applica- 
tion to a court by counsel is called a motion ; and the order made by a 
court on any motion, when drawn into form by the officer, is called a rule." 
But, besides the rules which are moved for in court, there are others made 
out by the officers as a matter of course, or drawn up on a motion pa2)er 
signed by a counsel or serjeant. 

In the King’s Bench, motions and rules are either on the crown side, or 
on the plea side of the court. In the Common Pleas and Exchequer, there 
is no crown side But, in any of these courts, a rule for an attachment, 
which is of a criminal nature, may be moved for in the following cases : 
First, against the parties to the suit, for disobedience to a rule or order of 
the court, by non-payment of costs, on the master's or prothonotary's aZfo- 
catur^, or of money generally, or money and costs ; or f^r not producing 
deeds in his possession^, &c. ; Secondly, against attornies, ior not deliver- 
ing up deeds S or ncm-paysHent^xf co^ts ^ &c. ; or for not performing tlidr 
undertakings ^ or other^vise 'imisbehaving themsel^s s : Thirdly, against 

* Wynne, Eumm. Dial. II. § 26. And ^ lSii^487. and see 6 Moore, 610. 610. 
for a general account of the practice on mo- 1 Bing. 410. 464. S. C. 

lions in civil suits, see id. $ 26, &e. * Anle; 9^^. 

' ^ 6 Taunt 503. ' Ante, 86. 227. 241. 

* Post, Diap. XL. * Artie, 86. 88. 
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offieen of tbe courts for extortion\ or o^lect of 4iltj9 : Fourlkijr^ against 
xnferwr fmAqfficert, for acting unjustly^ oppressivelyj, or irregularly^ 

in the execution of their duty ^ ; or for disobeying the king's vritsb issuing 
out of the superior courts^ by proceeding ip a cause, after it has been put 
a stop to, or removed by writ of prohibition, certiorari ®, habeas corpus S 
supersedeas, or error*, &c.: Fifthly, against sheriffs, or other persons having 
the execution of writs, for not returning them ^ or bringing into court the 
body of the defendant ^ &c. on being served with a rule for that purpose; 
Sixthly, against gaolers, &c. on the Lords' act, for extortion or oppression^} 
Seventhly, against in collateral matters relating to the disqharge 

of their oHice, such as making default when summoned ; refusing to be 
sworn, or to give any verdict ; eating or drinking, without leave of the 
court, and especially at the cost of either party, and other misbehaviours or 
irregularities of a similar kind ^ : but not in the mere exercise of their ju- 
dicial capacities, as by giving a false or erroneous verdict*': Eighthly, 
against mt?ie&ses, for not attending on a suhpcetia^; refusing to be sworn 
or examined, or prevaricating in their evidence when sworn ^ : But, in the 
Common Fleas, it was not formerly usual to grant an attachment f^nst 
a witness, for non-attendance upon a suhperna; and it cannot now be had, 
unless a clear case of contempt be made out against him, the party ag- 
grieved being left to his remedy by action * : Ninthly, against peers of the 
I’ealm, or members of the house of Commons, for disiibeying a \uhpcena^, or 
other process " ; but they are not liable to be attached, for non-payment of 
money, pursuant to an award " : Lastly, against other persons, for ccui- 
tempts committed in the face of the court, not only by an actual breach of 
the peace, or rude and contumelious behaviour, but also for any other 
heinous misdemeanour, as by a party’s giving false, trifling, and contradic-i 
tory answers, upon an examination in court, concerning his ability to bo 
bail for another, in an action depending in court p ; or for contempts com- 
mitted out of court ; as for a rescue % or contemx)tuous words spoken of 
the court, or its process ; or for using undue means to execute process * ; 
or not performing an award S &c. 

If the contempt be committed in the face of the court, the offender may 
be instantly apprehended and imprisoned, at the discretion of the judges, 
without any further proof or examination “ : but otherwise it is usual tq 


• Ante, 58. 232. 

** i Blac. Com. 284. 2 Hawk. P. C. Chap. 
XXII. § 25, &c. 

® Aiite, 404. 415ir 
^ PoU, Chap. XLIV. 

Atae, 307, 8. 6 Dowl. & Kyk 614. 
f Ante, 311, 12. 314. 

« Ante, 232. 

4 Blac. Com. 284. 2 Hawk. P. C.Chdp. 
XXII. § 1S» &c. 

» Post, Chap. XXXV. 

^ 4 Blac. Com. 284. 

> Barnes, 33. 35. 497. Pr. Rig. 435. 1 


H, Blac. 49. 6 Tapnt. 2(ii0. G Taunt. 9. | 
IVIarsh. 410. S. C. 

*" Ante, 192. 

" I Bur. 63. 

® Ante, 192. Post, Chap. XXXVI. 

Cro. Car. 146. 1 Chit. liep. 1 16. and 
see 5 Taunt. 776. Ante, 274. 

^Anie, 286, 7. 

^*Anie, 169, 70. 

•2 Ken, 872. 

» Post, Chap. XXXVI. 
k ” 4 Blac. Com. 286. 
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apply to the courts on an affidavit of the drcmnstanoes^ txa a nile^or an 
attachment ; which is either absolute in the first instance^ or only to shew 
cause. The rule for an attachmen];^ in the King's Bench^ for non-payment 
of costs^ pursuant to the master's dkicatur^ is absolute in the first instance^ 
although four terms have elapsed since the taxation*^ unless it be for non- 
payment of costs pursuant to an award ^ : But where it is for the non-pay- 
ment of money generally, or of money and costs, it is only to shew cause 
And, if a party obtain a rule for setting aside judgment and execution, on 
condition of his paying costs, the court will not grant an attachment in the 
first instance, for non-payment of them \ * In this court, as well as in the 
G>mmon Pleas, the rule for an attachment against the sheriff, for not re- 
turning the writ, or bringing in the body, is absolute in the first instance; 
and may be moved for the last day of term ^ So, where contemptuous 
words are spoken of the court, the attachment issues in the first instance ; 
but where they are spoken of its process, the rule is only to shew cause 
In all other cases, the rule for an attachment is a rule nisi, in the King's 
Bench. And where a matter has been referred to the master, the court, 
on shewing cause against an attachment, will not go into the account^ 
which were the subject of the reference ; the master's allocatur being in 
the nature of a judgment, and the attachment like a writ of execution ^ : 
and besides, the party, on going before the master, enters into an under- 
taking to pay such sum as he shall find to be due \ An affidavit to sup- 
port a rule for an attachment, for not paying money pursuant to the mas- 
ter’s allocatur, must shew that at the time of serving the copy, the original 
was shewn to the defendant In the Common Pleas, all rules for attach- 
ments are rules nisi, except against the sheriff, for not returning the writ, 
fir bringing in the body, or for non-payment of costs on the prothonotary's 
allocatur \ which are absolute in the first instance. In the Exchequer, as 
in the King’s Bench, the rule for an attachment for non-payment of costs, 
on the master’s allocatur, is absolute in the first instance, unless it be for 
non-payment of costs pursuant to an award ^ : And though, in other cases, 
there should in general be a rule to shew cause, yet where an attorney had 
been ordered, by a former rule, to pay a sum of money to his client, with 
the costs of the application, the court granted a rule for an attachment 
against him, for non-payment of them, absolute in the first instance 
Motions and affidavits for attachments in civil suits, in the King's Benidi, 
are proceedings on the plea side of &e court, until the attachments are 
granted, and are to be entitled with the names of the parties’* ; but as soon 


‘ l Chit. Rep. 723. 

^ Thomson v. BUlingdetf^ T. 39 Geo. Ill, 
K. B. 2 Chit. Rep. 67. qpd see 2 BUc. Rep. 
802. 1 Price, 341. 
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^ 2 Chit. Rep 158. 

* 1 Bur. 661. 6 Bur. 2686. 
f Ante, 169, 70. 

> 1 Chit. Rep 723. 


1 Ken. 376. Per Car, M. 45 Geo. III. 
K. B. 

* 7 DowL & Ryl. 612. 

1 Bos. & 477. Imp C. F. 6 Ed. 

614. Append. Chap XL. § 9. but see 2 
Blac. Rep 892. 

> Forrest, 80. 1 Price, 341, 2. 

1 Pricey 341. and see 9 Pricey 384. 

** 3 Dumf. & East, 263. 7 Durnfi & East, 
439. 628. 12 East, 165. 
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ten th^ ttttac&Aients are granted^ tlic proceedingaare on thV brown side^ and 
from that time the king it to be named as the prosecutor^: And motions 
and affidavits for attachments are entitled in like manner^ in ihc Common 
Pleas and Exchequer. A rule nisi fur an attachment cannot be moved for 
the last day of term®; nor can it, we have seen, be served on a Sunthiy^^ 

The attachment is a criminal process, directed to the sheriff, command- Wiii of actadi- 
ing him to attach the party, so that he have him before the king, or his "^**‘^*' 
justices, at Westminster, on a certain day, to answer of and concerning 
those things which shall there, on his majesty’s behalf, be objected against 
him®.” The party being taken on this writ, cither remains in custody, or^ Proceedings on. 
puts in bail, before the court ^ or a judge, (for it has liecii doubted whether 
he is bailable by the sheriff <?,) to answer interrogatories, and to appear from 
day to day, till the court shall determine concerning tlic matters objected 
against him** : And where the coroner had returned cepi corpora to writs Agnmst shenifs, 
of attachment against the sheriffs of ^fiddlesex, the court of King’s Bench, 
on the last day of term, granted %vrits of habeas corpora, without an affida- 
vit, to bring up the bodies of the sheriffs, before one of the judges at cham- 
bers, to answer to such matters as should be there alleged against them K 
An attachment however, for non-payment of money, is in the nature of Innatmcof 
mesne process: And where the party had been taken, and permitted to go pio^ess. 
at large, and returned again into custody, and continued in custody at the 
return of the ^vrit, it was holden that the sheriff was not liable to an action 
for an escape K 

When the party has been taken upon the attachment, the court, upon Intenogatones, 
motion by his counsel, will make a rule, that unless his adversary exhibit 
interrogatories against him in four days, which must be in term time he 
shall be discharged. These interrogatories must be signed by counsel “ or 
a Serjeant, and filed, in the King’s Bench, with the master of tho prown 
office, who is to examine the party thereon, in four days after the ipterro- 
gatorics are hrouglit in " ; but, in the Common Pleas, they arc filed with 
one of the secondaries ®, wh^ examines him, and afterwards makes copies 
of the depositions for each party : And if the master, or prothonotaries (to Commitment, 
whom the matter is generally referred in the Common Pleas report that 
he is in contempt, the court will commit him to the King’s Bench, or Fleet 
prison ; but if the report be in his favour, they will order liim to be dis- 


“ 1 Chit. Rep. 727. (a), 
b 2 Bos. & Pul. 517. (fl). 

® 3 Smith R. 113. 

^ 8 Durnf. & East, 86. Ante, 218. 

® Append. Cliap. III. 5 1^* 
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s A$ue, 222, 8. 
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chargedi or his reognizance to vacated ». When a plaintiff is bronj^t' 
in on an attachment for a rescue, in the King’s Bench, it is the practice of 
the court to put interrogatories to him, though he do not deny the charge 
in the affidavits, unless the prosecutor waive putting them^ And, by 
a rule of that court S if judgment be not given the same term, the 
name of the cause shall be inserted in the list of motions, appointed to come 
on peremptorily in the ensuing term, in order that the court may be in- 
formed what shall have been done in prosecution of the attachment.” 

If the party neglect to appear before the master or secondary, to be ex- 
amined, or to attend the court when he is directed to come, the court will 
order his recognizance to be estreated : and if he confei^ any thing material 
in his depositions, there is no occasion for witnesses, but the prosecutor may 
move on his confession If he deny part of the contempts only, and confess 
other part, he shall not be discharged as to those denied, but the truth of 
them shall be examined, and such punishment infticted as upon the whole 
shall appear reasonable ; and if his answer be evasive as to any material 
part, he shall be punished in the same manner as if he had confessed it* 
The report of the master of the crown office, that the defendant and his 
attorney are in contempt, for not performing an award, &c. is to be taken 
as a conviction ; and on their being brought up for judgment, the court, 
will not receive affidavits in denial of the contempt, but only in mitigation 
of punishment But, in the Common Pleas, the prothonotary’s report 
is not deemed conclusive, against parties who have been put to answer 
interrogatories before him ; but they may except to the report, on any ma- 
terial point And where, after making his report against the parties, the 
.^prothonotary was directed to inspect an account book belonging to one of 
them, which tended to support the answers given by the parties, but had 
been accidentally omitted in the first instance, the prosecutor was not al- 
lowed, on his own application, to iiroduce before the prothonotary, the 
clerk who had made the entries in the book ^ 

On plea side. IVIotions and rules on the pica side of the court of King's Bench, and 
Common rules, in the Common Pleas, are common or special. Common rules arc first, such 
as are given by the waster, jilac^r, clerk of the papers, or clerk of the 
errors, in the King’s Bench ; or by the prothonotaries, Jilacers, or clerk 
of the errors, in the Common Pleas : Secondly, such as are entered with 
tlie clerk of the rules in the King’s Bench, or secondaries in the. Common 
Pleas, on a proud pc or note of instructions, made out by the attornies who 
apply for them ; and are,|iot founded on any motion in court, cither real 
or supposed : Thirdly, such as were anciently moved for by the attornies 
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tempts. 
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Not conclusive, 
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* 3 Bur. 1257. ' ^ 

** 237. And see further, as to in- 

terrogatories exhibited in cases of contempts, 
Willis on Interrogatories, 28, 9. 

*• R. H. 34 Geo. III. K. % 6 Durnf. & 
East, 647. 723. 

^ Imp. C. P. 7 Ed. 663. 

* 2 Chit. Rep. 67. 


^ 1 Bing. 272. 8 Moore, 214. S. C. and 
see id, 322. And see further, as to^attaph- 
ments for cofkcmpts, and the proceedings 
then^on, 2 Hawk. P. C. Chap. 22. § 1. 
Bae. Abr. tit. AUachnienl. 4 Blac. Com. 
283, Barnes, 258. Bingham on Judg„ 
mcnls, &G. 277, &c. 
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at in the King's Bench; or, in the Common Pleas, at Me-har 

on the^rj^ day of term, and in the treasury chamber on other days; and 
are thence called side-bar or treasury rules • i Fourthly, such as are drawn 
up by the clerk of the rules in the King's Bench, or secondaries in the 
Common Pleas, without being moved for in court, on producing a motion 
paper signed by a counsel or serjeant. 

In the King's Bench, rules given by the master (which are called mas- Given by master. 
ter's rules,) are to declare **, or plead in bar, in replevin ; and in ordinary ^ 
cases, to reply ®, rejoin, surrejoin, rebut, surrebut, or join in demurrer ^ ; 
to enter the issue®; for the defendant to produce the record^; for a trial 
by proviso k ; or to return a writ of certiorari in error ; by the Jilacer, 
to appear to a pone, or recordari \ &c. ; by the clerk of the papers, to re- 
turn the paper book^ ; or, by the clerk of the errors, for better bail in 
error to certify the record \ or assign errors *. All master's rules, in 
the King’s Bench, are entered with the clerk of the rules, and expire in 
four days after service. In the Common Pleas, all rules are given by the By prothonota- 
secondaries, except rules to appear in scire facias, which are given by the 
prothonotaries ; rules to appear and declare in replevin, and to bring in 
the body, which arc given by the filacers^ ; and rules for better bail in 
error, or to certify the record, which are given by the clerk of the errors®. 

Common rules entered, on a prcecipe, with the clerk of the rules in the Entered, on ’ 
King's Bench, arc to plead, in ordinary cases i*, or avow, in replevin^; or rules, i,; 

for judgment on poslcas or inquisitions *, or in scire facias ^ In the 
Common Pleas, the rules so entered, with the secondaries, are to declare ", 

(except in replevin,) to plead *, reply y, rejoin, surrejoin, rebut, surrebut, 
or join in demurrer ; to avow, or plead in bur, in riplevin : and for attar- ' 
nies and officers of the court to a^q^ear and plead to bills filed against 
them These rules arc not served on the opposite party ; but, in the Service of. 


* Sty. Pr. Reg. 575. Ed. 1707. 

** Append. Cliap. XI.. V. § 64. 

® Posit Chap. XXVIII. Append. Chap. 
XXVIII. § i. 
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* Jnlet 416, 17. 

^ Posit Chap. XXX. Append. Chap. 
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•" PoUt Chap. XLIII. 

" AfUe, 50. 310. 416, 17. It should be re- 


membered, liowcver, that the rule to bring in 
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* Ante, 323. 

I I 2 



1^84 

Sid^'bar rules, 
in K. B. 

In C. P. 


How obtained. 

On last day of 
term. 

In vacation. 


OF MOTIONS AND RVLBlS^ &C. 

Commim Pleas> a demand in writing must be made^ Wore judgment ean 
be signed for non-compliance with them. 

Side-har rules, in the King’s Bench, are for the sheriff to return the 
writ*, or bring in the body^; for ’the marshal to acknowledge the de-* 
fendant in his custody®; for time, or further time, to declare to dis- 
continue the action, upon payment of costs®; to be present at taxing 
costs ^ ; or for a scire facias to revive a judgment above seven, and under 
ten years old*. In the Common Pleas, side-bar or treasury rules are, in 
addition to those enumerated in the King|s Bench, to take a bill against 
an attorney off the file ; to bring money into court, if under pounds ** ; 
to enter the issue ^ ; for costs, for not proceeding to trial or inquiry, pur- 
suant to notice^ ; for leave to enter up judgment on a warrant of attorney, 
above one and under ten years old^; to return a writ of false judgment “, 
or assign errors thereon ™ ; and the common consent rule in ejectment 
Side-bar or treasury rules may be !iad as a matter of course, by applying 
for them at the office of tlic clerk of the rules in the King’s Bench, or se- 
condaries in the Common Pleas. The la>st day of term is said not to be 
a day for side-bar rules in the former court ; but if the party was entitled 
to such a rule before, he may take it out on the last day of term, or in 
vacation, dated as of the last day but one. A rule, however, calling on » 
the sheriff to return a writ, issued in vacation, though t^led in term time, 
is irregular ; and an attachment grounded upon it will be set aside by the 
court on motion ®. 


Common rules, Common rules drawn up by the clerk of the rules in the King’s Bench, 

ciTnsel’s sigiia-. producing a motion paper signed by counsel, are to declare peremp- 

ture, by cbirk severalcrulcs for time to declare p ; for the master, in vacation, 

rules, 111 K. B. ^ . . , , . , .n n i 

to compute principal and interest on bills of exchange, or promissory 

notes % &c. ; to have a good jury, on the execution of an inquiry *1 ; to 
change the venue S or bring it back on the common undertaking’^; to 
bring money into court ® ; to plead several matters S or make several avow- 
ries or cognizances for the defendant to abide by his plea for a con- 
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*» 309, 10. 

' Jnle, 363, 4. 

^ Ante, 423, 4. 
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Post, Chap. XLIV, Append. Chap, 
XLIV. 5 152. 165. 

” Append. Chap. XLVI. § 64, Ac. 

° 1 Durnf. A East, 552. 

** Ante, 424. 

« Post, Chap. XXII. 

' Post, Chap. XXIV. Append. Chap. 

XXIV. § 2, 3, 4. 

* Post, Chap. XXV. Append. Chap. 

XXV. §1. 

^ Post, Chi^. XXVII. Append. Chap. 
XXVILJII. -'I, 

§14. This rule, liowi^er, is ume- 
cessaryf the Common Fleas. Post, Chap. 
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tHium on demurrer •, special verdict or writ of error * ; for costs^ for 
not proceeding to trial or inquiry^ pursuant to notice for a special jury®, 
or view rules by consent, as to examine witnesses upon interrogatories 8 , 
to refer causes to arbitration or to enlarge the time for making an a^vard* ; 
to make a judge's order or order of nisi prius \ a rule of court ; or for 
a scire facias to revive a judgment, above ten and under fifteen years old”*. 

In the Common Pleas, common rules drawn 
ducing a motion paper signed by a serjeant, 

vacation, to compute principal and interest on bills of exchange, or pro- 
missory notes, &c. ; for bringing money into court, if it exceed fve pounds"; 
to plead several matters, in certain cases which will be mentioned in a sub- 
sequent chapter®; for a concilium on demurrer p, special verdict **, or writ 
of error ' ; or for a special jury *. Of these, as well as of the Aide^bar or Service of. 
treasury rules, copies should be duly served. 

All rules moved in court, are denominated special rules ; and they arc Spcddl rules, ab- 
cither absolute in the first instance ^ or only niii", to shew cause. These 1*^5131100, 
rules may be considered, as they arise, and succeed one another, in the K. 
course of the suit. In the King’s Bench, special rules absolute in the 
first instance, arc for a cei tiorari, to remove the record of a judgment from 
an inferior court or ti an ft tipi of a record from the courts in Wales, or 
counties palaline * ; to enter up judgment in term time, on a warrant of 
attorney, above ten and under twenty years old v ; for the copyhold tenants 


up by the secondaries, on pro- By secondaries, 
are for the prothonotaidcs, in ^ • 


** Pos/, Chap. XXXI. Ap^iend. Ch ip. 
XXXI. § 1. 
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riih , as seated in the text, is absolute in the 
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motion paper signed by counsel ; but if the 
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^ of a to inspect and take copies of court rolls * ; for a fiutfidoiwus, 
to examine witnesses in India, on statute 13 Geo. III. c. 63. § 44 or £or 
the allowance of a writ of erjor coram nobis In the Common Pleas, 
they are for leave to enter up judgment on a warrant of attor^y, above 
ten and under irventy years old ^ ; to have a good jury, on the execution of 
an inquiry^; for judgment for the plaintiff, on nul tiel record^; far a 
view « ; to make a judge’s order*', or order of 7iisi prius^, a rule of court ; 
or for a scire facias on a judgment, above ten and under Uventy years old*^: 
and, in both courts, to increase issues on writs of distringas, against per- 
sons having privilege of parliament * ; for a distringas, on the statute 7 & 
8 Geo. IV. c. 71* $ 5. wiiere the defendant cannot be personally served 
with a summons or attachment, by original”^; for the allowance of bail " ; 
for leave to compound penal actions ® ; for judgment on demurrer p, or 
writ of error ** ; that the verdict be entered for, or postea delivered to the 
prevailing party, on a special verdict *■, or special case ^ ; or for a suggestion 
on the Welch judicature act, to entitle the defendant to a judgment of 
nonsuit * : And, after a rule of reference to the master or prothonotaries, 
either party may move for their report thereon. In some of the preceding 
cases, the rule may be drawn up on a judge’s order in vacation, on pro- 
ducing a motion paper signed by a counsel or serjeant ; as for the master 
or prothonotaries to compute princi 2 )al and interest on bills of exchange, 
or promissory notes &c. ; to bring money into court, change the venue, 
or plead several matters ; for a special jury, or view ; to have a good jury, 
on the execution of an inquiry ; or to make a submission to arbitration a 
rule of court 


tlic lule is absolute in llie fust iiistanccv un- 
less the w arrant ol attoi noy lie above twmlf/ 
5 ears old, and then it is a lule niM. 1 Chit. 
Rep. CIS. in iiii/is. 2 13arn. & Cics. b.5.>. 
4 Dowl. & R\l. 6. S. C. In the Cointnoii 
Picas, if tlKM> arrant ot attorney be abo\c a 
year old, lca\c to enter judgment may be 
given by a \ule~bni or Ircasuri/ fule ; «w/^, 
484'. but if the wai rant be above ten }eai8 
old, the court must be moved for leave to 
enter jiidgment. If the warrant lie under 
twenty jears old, the rule in that court is 
absolute in the first instance; but if it be 
abosc iuuntf/ jears old, it is a rule to shew 
cause. Baines 47. Cas. Pr. C. P. 146. and 
see Append. Chap. XLIII. § 60. 

* Post, Chap. \XIII. If the rule be 
moved for on behalf of h cofiyhold tenant, it 
is absolute in the first ih|Nbc^ in the King’s 
Bench ; S Dunif. & Kast, I'41. but other- 
wise it k’ a rule nbt. 7 Durnf. & East, 746. 
In the Common Fleas, it is always a rule to 
siieif cause. ^ 2 Blac. Rep. 1061. 

** Post, Chap. XXXV. Append. Chap. 
XXXV. $ 26. 


® Pot% Chap. XLIV. Append. Chap. 
XLIV. § 22. 
d JW, Chap. XXI. 

‘ Post, Chap. XXTI. 
f Poit, Chap. XXXII. Append. Chap. 
XXXII. § 13, 14. 

® jtnte, 485. (/.) 

Post, 511. 


» Pod, Chap. XXXVI. • 

^ Post, Chap. XLIII. Append. Chap. 
XLIII. § 60. 


* Ante, 110, 11. 119. 
AtUe, IIS, Ac. 


" Ante, 276. The motion is to justify bail; 
but the ride is for the allowance of it. 


** PoU, Chap. XXL 
P Post, Chap. XXXI. 


Post, Chap. XLIV. 

® Post, Chap. XXXVII. 

* Post, Chap. XL. 6 Dui#. & EASt, 501. ' 

(*>• ’ 4 , ^ 

* Aid. 217. And see stat. 5 


Geo. IV. c. i06. § 8. for granting rules In 
lacaUan, in the courts of Great Sessions in 
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OF MOTIONS AND RULBS^ &C. 

> Special rules nisi, or to shew cailsej are moved for^ in both courts, mf To shew causeb 

behalf of the plaintiff or dffendatU. On behalf of the plaintiff, they are, pjjjn^^in K. B, 

in the King's Bendi, to discharge the rule for a special jury •; or for a 

scire fadas, to revive a judgment above Jtfieen years old ^ : In the Com- In C. P. 

mon Pleas, for a sdre facias to revive a judgment, above twenty years 

edd ^ ; and, in both courts, for the sale of issues, on a writ of distringas ^ ,* In both courts. 

to amend the writ ®, or return ; that the money deposited with the sheriff, 

and paid into court, under statute 4J1 Geo. III. c. 46. J 2. may be paid 

over to the plaintiff^; to set aside a judgment of nonpros y for irregularity s ; 

fur leave to enter up judgment on a warrant of attorney, above twenty 

years old ; to refer it to the master or prothonotaries, in term time, to 

compute principal and interest on hills of exchange,, or promissory notes ^ 

&c. ; for the execution of a writ of inquiry before the chief justice*^, or 
a judge at nisi prius^ ; for the defendant to produce a deed in his pos- 
session, and give a copy thereof to the plaintiff, when entitled to inspect 
it, in order that he may declare thereon ^ ; or to produce the same before 
the Commissioners of the Stamp office, to be stamped or to the plaintiff's 
attorney, in order that he may ascertain the names of the witnesses, so as 
to subpoena them “ ; to discharge the rule for changing the venue, for ir- 
regularity ® ; for a trial at bar p, or in an adjoining county ** ; to set aside 
a nonsuit, verdict, or inquisition, and have a new trial or inquiry * ; to 
enter judgment for the plaintiff, non obstante veredicto^; that the plain- 
tiff may be allowed his costs of suit, in an action on a judgment “ ; to en- 
ter up judgment, and take out execution, after verdict against one of se- 
veral defendants, where the rest have agreed to be bound by it * ; or to 
take out execution, pending a writ of error y. 

On behalf of the (hfendanl, rules to shew cause arc, in the King's On behalf of dc- 
Bench, to consolidate actions * ; in the Common Pleas, to declare peremp'- 


JVulcSt for a jiarticilar of the phiiiitifl’i* tle- 
inantl, and defendant's set ollj &c. 

* Chap. XXXIV. 

4-85. (wi.) 

® rose, Chap. XLII. 

111 . 

* Jute, 180. ICl. 
f Antey 228, 9. 

* Ante, 460. ^ 

Ante, 485, 6. (y.) Post, Chap. XXI. 

* Post, Chap. XXII. Append. Chap. 
XXII. § 32. 

^ Post, Chap. XXII. Append. Chap. 
XIUI. § 65. 

>2 Ohit Rep. 229. 231. 1 Taunt 880. 
and see 4 T^t 666. 1 Moore, 465. 8 
Taunt 191 . 2*]!tfiQore^ 518. (n). S. C. 8 
Moorck 671. :*V Brod. & Bing. 818. SL C. 
but see 6 Taunt 288. Id, 1 Manh. 
610. S. C, 8 Taunt 181. 2 lltfoore^ 518, 


Ac. 

*” rootre V. Stocks, IVI. S6 Geo. III. K. B. 
4 Taunt. 157. 5 Moore, 71. anfl see 1 Bing. 
IGl. S Bing. 292. 

” 2 > Chit liep. 230. and see 2 CampI). 
95. n, 

” Past, Chap. XXIV. 

’ Post, Chap. XXXIII. Append. Chap. 
XXXIII. § 1. 

« Post, Chap. XXXIII. 

* Post, Chap. XXXVIII. Append. Chap. 
XXXVIII. § 1. 

* Postf Chap. XXII. 

‘ Post, Chap. XXXVIII. 

" Post, Chap. and see stat. 43 Geo. 
III. €.46. §4/ 

* Post, Chap. XLI. 

y Post, Chap. XLIV. 

* Pprt, eiia,. XXIV. Append. Clap. 
XXIV. § 8. 
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Id both courts. 


OR MOfiows Afto 8ss: 

« 

tarilji to change the to^^lead 'sevcval tti8ttei«> esi^t'fai deitain 

cases or for the copyhold tenants of a manor to inspect and take copies 
of court rolls and^ in bottoi^courts, they are to reverse an outlawry * ; 
to quash the writ^; to set aside proceedings for irregularity in the pro- 
cess fiy or notice to appear \ or in the delivery^ filing, or notice of declara- 
tion ^ or notice of trial or inquiry ^ ; and, if the defendant be in custody, 
to discharge him on filing common bail, or entering a coipmciiHippearance ; 
or, if he has given bail to the sheriff, that the bail bond mag^ibe delivered 
up to be cancelled * ; that the money deposited with the sheriff, and paid 
into court, under ^the statute 43 Geo. III. c. 46, § 2. may be repaid to the 
defendant, or his bail, on putting in and perfecting bail to the action ^ ; 
to set aside proccedii^ on the bail bond or against the sheriff, for ir- 
regularity or to stay them upon terms®; for time to plead, under spe- 
cial circumstances ® ; to stay proceedings, where the debt sued for appears 
to be under forty shillings p, or the action is brought on conducted on bad 
or defective grounds p, contrary to good faith p, or without proper autho- 
rity P ; or that they may be stayed, pending a writ of error p, until secu- 
rity be given for payment of costs p, or tb^costs are paid of a former ac- 
tion for the same ca^usc p ; to set aside an "interlocutory judgment, for ir- 
regularity ^ ; or, if regular, on an affidavit of merits ^ ; to strike out su- 
perfluous or qnnecessary counts ' ; to withdraw the general issue, and 
plead it de novo, with a notice of set off*, or upon bringing money into 
court*; to add or withdraw special pleas*; to amend the pleadings"; 
for judgment as in case of a nonsuit ^ ; to put off a trial, for the absence 
of a material witness y, or consent to his being examined on intertfo- 
gatorioB *, ^or, in the Common Pleas, to a commission for that purpose * ; 
to set asidiCf a verdict or inquisition, and that there may be a new trial t or 


* AntCi 421. 

Postf Chap. XXIV. Append. Chap. 
XXIV. § 6. 

^ PoH, Cliap. XXVII. Append. Chap. 

xxvir. § fa. 

0 ^Htc, 486. (n.) 

* Jiite, 138, &c. 
f Ante, 161. 167. 

« Ante, 160, 61. Post, Cliap. XX. 

*> AnU', 167. 

* Post, Chap. XX. 
k Ante, 227, 8. 

> Ante, SOI, 2. 

*" Ante, 816, 17. 

“ Id, Und, And note, one nllotion may be 
^tnade in the ovtgjnud action, to stay all the 
proceeding# on the bail b^p^ given in that 
action ; and one rule in aacb case seems to 
be sum#isnt. Niclden v. ProJU, Same v. Tay- 
lor, and Same v. Bwky, H. 37 Geo. III. 
K. B. 3 Bos. & Pul. 118. C. r. and sec 
ajsie, S04« 


° Ante, 469, 70. 

P Post, Chap. XX. 

« Post, Chap. XXII. 

"Posf, Chap. XXIV. 

* Post, Chap. XXVII. In these and the 
two following cases, though an application 
may, under special circumstances, lie made 
to the court,*’yet it is more usual to proceed 
by summons and order, befonsa judge. 

‘ Post, Chap. XXVII. 

* P(}s/,>||Chap. XXIX, Append. Chap. 
XXIX. § 11, 12. 

* Post, Chap. XXXIII. Appen4p Chap. 

xxxm. § 18. 

> Port, Chap. XXXJII. , S 

* Ante, 486. («.) 'fM, 

Append. Chap. XXXV. § lS,tSj ”, 

* PoA, Chap. XXXV.MjAppend. Chap.,. 

XXXV^|16. i 

tPo«,'SUp.XXXVnL Ap^Chap. 

xxx^ruiTss.s. 
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inquiry^ or (after a point resenred>) that a nonsuit may be entered * ; in 
arrest of jndgment^ ; ibr the plaintiff to bring the jxtfton into courts and 
file the plea roll^ so that the defendant may^^ter a suggestion^ to entitle 
him to oosts^ on the court of conscience acts for a suggestion^ after non- 
suit or verdict, to entitle him to double or treble costs &c. ; that he may 
be allowed his costs of suit, where the plaintiff doesoiot recover the sum for 
which he was arreted, and had not any reasonable cause for arresting him 
to tliat ^onat for the discharge of an insolvent debtor, under the statute 
48 Geo. III. c. 123 or to set aside an execution for irregularity, and dis- 
charge the defendant out of custody, or restore to him the money levied 

The defendant also, as well as the plaintiff, may move for leave to in- 
spect and take copies of books, &c. ok* have them produced at the trial 
for a trial at bar ^ or in an adjoining county ^ ; to set aside an award or 
judge’s order ™ ; for a replcadcr ", or venire facias de novo " ; for the mas- 
ter or prothonotaries to review their taxation"; or to enter up judgment, 
nunc pro tunc p. 

There are some motions and rules peculiar to the action of ejectment; 
such as, on behalf of the lessor of the plaintiff hfore appearance^ for judg- 
ment against the casual ejector <1, in ordinary cases ; or, in the King’s Bench, 
against the real ejector, on a vacant possession ; or, when the tenant cannot 
be met with, that service of the declaration on a relation or servant, may 
be deemed good service ' ; or, when a landlord proceeds on the statute 1 Geo. 
IV. c. 87« that the tenant may give such undertaking, and enter into such 
rqpgnizance, as are required by that statute ” : after appearance, and be- 
fore trial, they arc to set aside a release by the nominal plaintiff, or his 
lessor, or a retraxit and cognovit by the tenant ; or for a trial at bar ; and, 
after trial, for leave to take out execution against the casual ejector, when 
the landlord has been made defendant, and failed at the trial ; for ah at- 
tachment against the defendant, in the King’s Bench and Common Pleas ^ 
or subpoena in the Exchequer ", for non-payment of costs on the consent 
rule, after a nonsuit, for not confessing lease entry and ouster ^ or for an 
attachment, for opposing tKb execution of the ^vrit of possession, &c. On 
behalf of the tenant, &c. before appearance, they are to set aside a judg- 
ment against the casual ejector for irregularity, or, when regular, upon an 


* Post, Chap. XXXVIII. Append. Chap. 
XXXVIll. 5 2, 3. 

** Post, Chap. XXXVIll. Append. Chap. 
XXXVIll. § 4, 5. 

* Pjttt, Chap. XL. Append. Chap. XL. 
J and <iee 8 East, 28. 

^ Pnetmdy. PeuwJt, E. 86 Geo. III. 

4%Geo. III. c. 46. § S. 

' ' UnAr, 7 Taunt 37. 467. 

■ Pot^h^Kni. 

*> BMfTaap. XXIII. ^ 

* FM, Chap. XXXIII. Atfeaa. Oiap. 
XXXIII. § 1. 


*> Pott, Chi^ XXXIII. 

« Poll, Chap. XXXVI. 

“ Pott, 611. 

" Post, Chap. XXXVIIL 
ophit Chap.XXXlX. 

' Post, Chap. XL. 

^ Append. Chap. XLVl. § 42, 3, 4. 

'/d.§88, 

* m. $ 60. 

^ Append. C^ XL. § 9, 10. Chap. 
XLVL S 126. 

"Append. Chap. XL. § IS. Chap. 
XLVL $ 127, 8. 


For dther party. 


Motions and 
rules, peculiar to 
ejectment. 



m 


Not necessarily 
connected with 
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Rules, not re- 
cords. 


Evidence of. 


or MOKIOMd ikND BVmK &c. 

affidavit ef jnerits, and^ payment of costa; the common consent rule*; for 
the kndlord to be admitted to.defend> with or without the tenant'’; or for 
a tenant in common^ joint tenant ^ or coparcener^ to confess lease^ and entry> 
and also ouster of the nominal plaintiffs in case an actual ouster of the plain- 
tiff 's lessor^ by the defendant^ shall be proved at the trials but 
wise ^ : after appearance^ and before trials they are to consolidate eject- 
ments; to stay proceedings against the defendant^ until secfrity be given 
for the payment of costs ; or until the costs are paid of a former eject- 
ment*' ; to stay execution, pending error ; or to stay proceedings, on payment 
of rent, &c. on statute 4 Geo. II. c. 28.^ ; or on payment of mortgage money, 
&c. on statute 7 Geo. II. c. 20. § 1.^: and, after trial, for an attachment 
against the lessor of the plaintiff, in the King’s Bench or Common Pleas 
or suhpana in the Exchequer for non-payment of costs on the consent 
rule, where the plaintiff is nonsuited upon the merits, or there is a verdict 
for the defendant ; or for restoring the possession of premises, improperly 
delivered to the lessor of the plaintiff, under the writ of possession, &c. 
These motions and rules will be treated of, in the order in which they occur, 
in the last chapter of the present work. 

There are other motions and rules, not necessarily connected with any 
suit ; such as to set aside an annuity, and deliver up the securities to be 
cancelled, &c. ; to strike an attorney off the roll, for misconduct or, at his 
own instance, when there is no complaint against him ^ ; to rc-admit an 
attorney, who has neglected to take out his certificate for more than a year, 
on payment of the arrears of stamp duty ', &c. ; or to make a submissjpn 
to arbitration, by bond or agreement, a rule of court The rule for strik- 
ing an attorney off. the roll at his own instance, or fw making a submission 
to arbitration a rule of court, is drawn up on the signature of counsel, in 
the King’s Bench ; but, in the Common Pleas, it is moved for in court, 
and absolute in the first instancy : In the other cases, the rule is only to 
shew cause. 

Biules, it has been said, are not records; but only remembrances, not 
entered on the rolls of the court*’. A rule or brder drawn up by an officer 
of a court of justice, and purporting to be the rule or order of the court, io 
so considered, until amended or set aside p. And if a rule of court be pro- 
duced under the hand of the proper officer, there is no need to prove it to 
be a true copy, because it is as an original But the allegations in a rule 
of courti do not prove the facts alleged ^ < 


“ Append, Chap. XLVI. § 64^ &c. 

fd. § 75, &c. 

' Id. S 72. 

Id. § 91. 



> AjplM. Chap. XL. § 9, 10. 

^ Append. Chap. XLVI. § 127, 8. 
^ 89. 

k Id. m. 


' ArUe. 78, 9, 80. 

roit. Chap. XXXVI. 

" Append. Chap..XXXVI. § 1ft. 

® 1 Will. 40. 2 Barn. & Aid. 61. i 
” 6 Moore^ 501. 3 Brod. ^ Bing« w6. 
S. C. bat see 2 Barn. & ilfeO 6owL 
& Ryl. 231^ S. C. in Error. 

^ 1 Ld. Raym. 745. and see 1 Campb. 

102 . 

' 6 Taunt. 19. 
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A mation is sometimes preceded by a notice^; said is in general aoiNxm- Notice of mo- 
panied with an affidavit^ or qffidavitt, of the facts iteoessary to snpport it'*. 

In the King’s Bench, notice of motion is necessary in th^case of an inform- I« K* B. 
ation, or to qtiash a conviction^. And in other cases, though seldom 
]|n6^&ry, it is frequently given, in order that the rule nisi may operate as 
a stay of proceedings ; or to save time and expense, by affording the ad- 
verse partf a|i opportunity of shewing cause in the first instance, or by 
inducing* the court to disallow the costs of proceedings had after notice, 
and before the motion. The statute 14 Geo. II. c. 17* § 1* requires notice of 
motion for judgment as in case of a nonsuit ; but, in the King’s Bench, 
the rule to shew cause is considered a sufficient notice of itself ^ ; though In C. P. 
it is otherwise in the Common Pleas * : And, in the latter court, a rule 
nisi is no stay of proceedings, unless notice of motion be given, and an affi- 
davit thereof filed, except in the case of rules for new trials, or in arrest of 
judgment. In the Exchequer, when a party gives notice of an intended In Exchequer, 
motion, and no one appears on the appointed day to make it, the court will 
not give the other party, who has attended for the purpose of opposing it, 
the costs of his attendance, if one notice only has been given Such at- 
tendances, however, have been taken into consideration, when motions, of 
which several notices had been given, have been at length brought on ; and 
the court have, in certain cases, after the motions have been disposed of, 
exercised a discretionary power, in giving directions respecting the costs 

Affidavits arc in general sworn in court, or bef(>re a judge or haron of Affidayits, bc^ 
the court, where the action is brought ; or before a commissioner autho- 
rized to take affidavits, by virtue of the statute 29 Car, II. c. 5.« ; or, if 
made for the purpose of holding the defendant to special bail, *thcy may 
be sworn before the officer who issues the process, or his deputy ^ ; or, to 
jwove the service of common process, before the clerk of the common bails, 
or filacer, by the statute 12 Geo. I. c. 99.* And, by £C:»latc rule of the Commission for 
court of King's Bench it is ordered, that " no commission for taking affi- in K. B. 

davits in that court shall be issued to any person practising as a convey- 
ancer, unless such person be also an attorney or solicitor of one of the 
courts at Westminster ; and that no such commission shall issue, without 
an affidavit, mad^ by the person intended to be named therein, that he is 
not, and doth not intend to become a practising conveyancer, or that he is 
an attorney or solicitor, duly enrolled in one of the said'eourts, and hath 
taken out his certificate for the current year ” : Which rule was extended. In Great Ses- 
by a subsequent one *, to attornics and solicitors duly enrolled and prac- 

• Appsad. Chap. XIX. § 1, &c. X. § 1. 

^ § 5. ' Append. Chap. XI^ § 4. 

V. Johfuont M. 22 Geo. III. K. B. ^ R. H. S & 4 Geo. IV. K. B. 1 Bam. 

26Jf. Cre% 288. 2 DowL & RyL 4^». 

- • Appcnd.aap.XXXin. * « R. E. 4 Gw. iv. K. B. l‘ it 

§ 16. an^vK 2 Taunt. 48. Cres. 656. 2 Bowl. & Ryl. 870. <^0d see 

f 9 Price, 14. * ' atat 6 Geo. IV. c. 106. § 9. authorizing the 

* For the form of the>ratiri these cases, judges of the courts of Great Sessions in 

see Append. Chap. XIX. § 6, &c. fTales, to issue commissions, directed to per- 

*» jinic, 164. 164, 5. 179. Append. Ciiap- sons resident out of their jurisdiction, for Wk- 



JD2 


Title of, 
court. 


Names c 
lies^ &c. 


09 lu^pys $c. 

tiling in any, of the oourts of great sossions in Woks, or in either of the 
Canties palatine of Chester^ Lanca^ter^ or I)uriam> 
as to Affidavits may be considered with reference to their title^ contents^ ju^ 
rat, stampi and filings &c. : The title also may be consideiStd^ as it respects 
the courts or the names of the parties. All affidavits should regularly l>c 
entitled in the court where they are made, or intended to be used ; and in 
the King’s Bench, we have seen ^ if they be not so entitled,,;but only sub- 
scribed with the words, By the Court,** at the bottom of the jurat, they 
a^ not sufficient to entitle the party to read them ; nor can they be read, 
if .invorn before a . commissi^er, without stating him to be a commissioner 
^ this court, unless they are so entitled And, in the Common Pleas, a 
rule nisi was discharged, becduse the affidavit on which it was obtained, 
was not entitled in any court, although it appeared from jurat, that it 
was sworn before one of the judges of this court But affidavits sworn 
.. before a judge of the court of King’s Bench, though not entitled therein, 
lasy it seems be read ^ : And, in the Common Pleas, an affidavit entitled 
In the Common Place,** has been deemed sufficient ®. 

)f par- When a cause is depending in either court, the affidavits should regu- 
larly be entitled with the Christian and surnames of all the parties ^ and 
the character in which they sue, or are sued s ; which must also be inserted 
in the title of affidavits, produced to shew cause against any rule ^ : And 
an ambiguity in the title, such as styling the plaintiff assignee,” without 
saying of whom, or giving any further explanation, is fatal K But where 
common process is sued out against A. and several other defendants, in tlie 
Common Pleas, if the latter be not brought into court, the affidavit to set 
aside the proceedings may be entitled in a cause between the plaintiff and 
A. only^ : And in an action not bailable, against two, one defendant may, 
before declaration, well entitle his affidavits in a cause of A. against B. 
who is sued with 'When no cause is depending, as in the case of 
affidavits to hold to bail, it is a rule in the Kin^s Bench, that such affida- 
vits be not entitled in any cause, nor read if £led : And in the Common 
Pleas, we have seen", if an affidavit to holdto bail be entitled in a cause, 
it is bad; and the defendmit may be discharged, on entering a common 


ing anawers, examinations, and affidavits, &c.; 
and 28. by which commissioners for taking ' 

affidavits in the King’s Bench, Common 
Pleas, and Exchequer, or a master extraor- 
dinary in Chancery, arc autliorlzed to take 
them, of and concerning any matter arising 
within the jurisdiction of the s«ud courts of 
Great Sessions. 

* AfUCf 180, 81. Append. Chap. XII. § 4. 

East, 189. but see 7 Durnf. & East,' 


& Pul 871. 
ist, 189. 



' *4 Bing. 101. 

f 8 Salk. 461. 2 Durnf. & East, 644. E. 
M, 38 Geo. III. K. B. 7 Duriffi & East, 


444. 661. 8 Taunt. 647. 2 Moore, 722. S. 
C. 1 Chit. Hep. 727, 8. 8 Dowl. & Ryl. 
423. and see 1 Smith 11. 4>57. 2 Smith IL 
394. 1 Bos. & Pul. 36. 227. 3 Price, 199. 
but see 5 Taunt. 333. 1 Marsh. 70. S. C. 

» 3 Taunt. 377. 

** 7 Durnf. & East, 661. 1 Chit. Rep. 

• 727 . 8 . 

> 3 Taunt. 377. \ Chit Rep. 728. in notis, 

^ 6 Taunt 5. l^Iarsh. 403. S. pi and j^ 
see 6 Taunt 286. but see 1 (Shit Rep. 

8. (o). semM. cotUra, % . ^ 

1 6 Tauk^2d6r 

R. T. 37 Geo. III. K. B. 7 Durnf. & 
East, 454. JntCf 180. 

" Ante, 180. 
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appearance. The affidavits on a motion for leave to file a driidioal iiiMiii;- 
ation, in the King's Bench^^ought not to be entitled^; and if they 
cannot be read: The affidavits produced on shewing caiise^may % dr^'may 
not.^. be' entitled: but all affidavits |ifiade after the rule is absolute/ must 
be' entitled 8o, where a submission to an award is made a rule of court 
under the statute^ there being no action^ the affidavits on which to apply 
for an attachment^ for discffieying the tuvard^ need not be entitled in any 
cause ; but the affidavits in answer must In entering up judgment on 
an old warrant of attorney, the affidavit may be properly entitled!* in a 
cause ® : And, in moving to stay proceedings "on a bail bond, the affidavit 
on which the motion is made, is to he entitled in the original action, and 
not in the actions against the bail Motions and affidavits for attach- 
ments in civil suits are, wc have seen in the King's Bench, proceedings 
on the plea side of the court, until the attachments are.grfinted, and are to 
be entitled with the names of the parties ^ ; but as soon as the attachments 
are granted, the proceedings are on the crown side, and from that time iihe 
king is to be named as the prosecutor : And motions and affidavits for at- 
tachments arc entitled in like manner, in the Common Pleas *, and Ex- 
chequer. On moving for a rule nisi for a certiorari, it is, we have seen \ 
irregular to entitle the affidavits in any cause ; and if they are entitled, 
they cannot be read \ 

In point of form, affidavits begin with stating the names, and places of Form of. ‘ 
abode, of the persons by whom they are made: And, in the King's Bench, 
it is a rule that the addition of every person making the affidavit, 
should be inserted therein;" but there is no such rule in the Common 
Fleas : and, in the latter court, it is not necessary that an affidavit, made 
by the defendant in the cause, stating his name and place of abode, and 
styling him defendant, should also contain the addition of his degree The 
affidavits should contain a full statement of the circumstances necessary to 
support the application " ; and the rather, as it is a rule not to receive Supplementary, 
supplementary affidavits, on shewing cause, without leave of the court P : 

But there is said to be a diversity between affidavits which contain new 

matter, and such as tend only to confirm what was alleged and sworn when 

the rule was made ; in the latter case, it seems they may be read, but not , 

in the former % Clerical errors, and mistakes in spelling, are not consi- Clerical erron^ 

dered a sufficient ground for rejecting an affidavit, when the meaning is 

* 1 Str. 704. Andr. 313. 

^ 6 Duruf. & East, 60. and see 11 East, 

457. 

^ ® 6 Durnf. & East, 642. 

“ 3 Durnf. & East, . 601. 

% %% Barn, & Aid. S67. Id. 668. (a). 

^ but see 2 Chit. Hep. 109. ' 

7'llifoore^ Il21. 1 Bing. 148. & C. 

* AntCt 480, 81. ’ 

^ 8 Durnf. & East, 863. 7 Durnf. & East, 

489. 628. 12 East, 165. 
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deaf Aild when notice of motioa has been given> it diould^be swim 
that it was duly served *>. „ 

By the general practice of all the courts^ affidavits sworn before the Bt<« 
torney or solicitor in the CBUse> cannot be read And this practice extends 
to affidavits taken before attornie8> as commissioners^ in causes wherein 
they are concerned for the parties on whose behalf such affidavits are made; 
except where they are made for the purpose of holding the defendant to 
special bail^^ or entering an appearance in the Common Pleas®: and that 
^urt will discharge^ with costs^ a rule obtained by a party on affidavits, 
which are sworn before his own attorney in the cause It is also a rule 
in the Common Pleas*, that " when^the acknowledgments of any person 
or persons levying fines, or suffering recoveries, shall be taken before com- 
missioners, one at least of the commissioners for taking the acknowledg- 
ment of any party to such fine or recovery, shall be a person who is not 
concerned as the attorney solicitor or agent, or clerk to the attorney soli- 
dtor or agent, of any party thereto ; and that in the affidavit to be made 
of the due taking of such acknowledgment, it shall be deposed, in addition 
to the facts now required, by the rules of the court, to be included in such 
affidavit, that one at least of the commissioners taking such acknowledg- 
ment, is not the attorney solicitor or agent, or clerk to the attorney soli- 
citor or agent, of any of the parties to the fine or recovery, for taking the 
acknowledgment to which the commission, under which he has acted, has 
been issued ; and the name and residence of such commissioner shall be 
stated in such affidavit.’* But the rule which prohibits the swearing of 
affidavits before the attorney or solicitor in the cause, does not extend to 
the attorney’s clerk ; and therefore an affidavit may be taken before a clerk 
of the attorney in the cause, if such clerk be empowered to take affida- 
vits^. So, in the Common Pleas, if the agent in town be the attorney on 
record, it is no objection to an affidavit of the party, that it is sworn before 
h]|| own attorney in the country K 

The jurat of affidavits should state where, when, and before whom they 
are sworn ^ : as that they are sworn in court, when there made ; or, if the 
court be not mentioned at the top of the affidavit, in the court of King's 
Bench, Common Pleas, or Exchequer, at Westminster HaW;” or, if made 
before a judge or baron, that they are sworn at his chambers, or house, 
describing the situation ® ; or, if made before a commissioner, at the place 


• 1 Chit. Rep. 562. 

»» Append Chap. XIX § 4. 

2 Ken. 421. 3 Durnf. & East, 403. K. 
B. 8 Moore, 325. C. P. Wightw. 62. 1 
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^ Append C|^ XIX. § 6. 
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where he resides addings in eadi case^ the day of awearsng tbeDa and# 
if sworn in court, subscribing these words, " By the Court or, if sworn 
before a judge, baron, or dbmmissioner, his name^ ; and, if the court be not 
mentioned at the top of the aihdavit, sworn before a commissioner, that he 
isn commisSoner of the court of King's Bench ^ &c. In the King's Bench When made by 
and Exchequer, it is a rule, that "where an affidavit is made before a own- penon. 

missioner, by a person who from his signature appears to be iUiterate, the 
commissioner taking the affidavit shall certify, or state in the jurat^ that 
it was read in his presence, to the jmrty making the same, who seemed per-, 
fectly to understand it, and wrote his signature in the presence of the com- 
missioner It is also a rule in these courts, that " upon every affidavit By two or more 
sworn in court, or before any judge or commissioner thereof, and made by 
two or more deponents, the names of the several persons making such affi- 
davit, shall be written in the jurats; and that no affidavit be read or made Interlineation or 
use of, ill any matter depending in either of these courts, in the jurat of 
which there shall be any interlineation or erasure The same practice 
obtains in the court of Common Pleas. And, in that court, if the mouth Amendment of, 
be omitted in the jurat of the affidavit, it is defective, and cannot be *"C*J^* 
amended ^ In the Exchequer, it must appear by the jurat of every affida- In Excliequer. 
vit, that it has been sworn by all the deponents ^ ; but it is not necessary, 
as in the other courts, that they should be severally named in the jurat, as . 
having been sworn When an affidavit is made by a Joreigner, in the When made by 
English language, an interpreter must be sworn, by the officer taking the ^®^®'S"®'’' 
affidavit, to interpret it truly; and the jurat should state that the inter- 
preter was so sworn, and did so interpret the affidavit : But it Is not ne- 
cessary that any affidavit should be made by the interpreter, or the officer 
taking the affidavit : It is sufficient that the latter certifies by the jHrat, 
that the above steps were taken So, in the case of an affidavit made By marksman. . 
by a marksman, it is sufficient that the officer making the jurat, certifies, 
that it was read over to, and seemed to be understood by the deponent, 
without any separate affidavit of that fact. But if the affidavit by t)ie In foreign 
party be made in a foreign language, there must it seems be another affi- 
davit, by an interpreter, to verify a translation of the affidavit of the .party. 

When there is a defect in the jurat of an affidavit, on which a motion is Defect in jurat. 
made, it cannot be used, nor will time be given, except in cases of bail". 

But though the omission of the form directed to be inserted in the jura^ Effect of, on in- 
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0^ an affiddTit^ may be an objection to its bdng received in the omt% where 
mica have not been complied with> yet if that perjury may be 
assigned upon it ^ r And on an indictment for peijury, in an answer to a 
bill in Chancery^ it yms holden> that the recital in the Jurat, of the place 
the answer purported to be sworn, was sufiicicht evidence 'that the 
dat^ was administered at the place named*’. 

By the general stamp acts every affidavit^ to be filed read or used 
i|t liny of the courts^of law or equity at Westmimter, or of the Great Sea- 
sioBS i in Wales, or of the counties palatine of Chester, lMncaster, 4^d. 
Durham, or before any judge or master^ or other ofiicer of any of the said 
courts^ &c. and the copy of every siieh affidavit^ was formerly subject to 
the stamp duty of half axrown/’ In the construction of these acts it was 
holden> that an affidavit made in the same cause> and relating to the same 
subject matter, only required one stamp, though it were made by several 
persons : And, in the King’s Bench, an affidavit with a single stamp, was 
de^ed sufficient to found several rules, on a quo warranto prosecution**. 
But in general, an affidavit that related to several ca\ises, must have had 
as many stamps as there were cases to which it applied®: And, in the 
Common Pleas, where the affidavits in four causes were each of them en- 
titled in all the four, but there M'as only one stamp on each affidavit, and 
an objection was taken on this account, the court held the objection fatal ; 
but allowed the counsel to amend, by striking out three of the names, and 
resweoring the affidavits in the fourth cause, which made them good affida- 
vits in that cause In like manner, t^vif^ separate affidavits required sepa- 
rate stamps, though they were contained on the same papers. And, on 
shewing cause agaihst a rule which had been previously before a judge at 
chambers, the same affidavits could not be used, unless they had been re- 
stamped**. The stamp duty, however, on affidavits, and copies thereof, was 
abolished by the statute 5 Geo. IV^. 41. 

The affidavit should be made before the rule is moved for *, and produced ' 
in court at the time of making the motion*^. The party therefore moving 
^for a rule cannot, without withdrawing his motion and moving it again, 
make use of affidavits after he obtained his rule But though 

affidavits have been used, and a motion made thereon, they may^be again 
. referred to, in support of a fresh motion When an affidavit made in 
town has been Used, but not before, it ^ould be fled ^vith the clerk of the 
rules in the King’s Bench, in order that it may be given in evidence, if 
necessary, on an indictment for perjury But counirtj affidavits mu&t be 
filed sooner: it being provided by the statute 29 Car. 5. that " all 
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affidavits&wom before the commissioneri appointed by virtue of that aet> 
shall be fled in the proper^ office of the court where the action or matter is 
depending, and then And if, ie necessary, in the King’s Bench S 

thaj all such affidavits be brought to the clerk of the rules of this 
to be hied, in such convenient titne that copies of them may be duly 
and delivered to the party filing the same." In the Common Pleas^ or In C. P. 
rule, that the secondaries shall not file any affidavits, taken before any 
person that is not commissioned to tako'the same ; and that nO affidavit be 
read in court, before the same is fled^." Affidavits of the execution of 
articles* of clerkship, and service under them, are filed with the c/tigf elerk, 
or his deputy, in the King’s Bench,^ derk of the warrants, in the Com- 
mon Fleas ^ ; affidavits to hold, to bail, with the officer who issues the^pro- 
cess, or his deputy^ ; affidavits of the service of process, with the clerk of 
the common bails, or filacer^; affidavits of the truth of pleas in abatement, 
with the derk of the papers, or profhonotaries; and affidavits of increased^ 
costs, with the master, or prothonoiarif f, who taxes them. And when an 
affidavit has been read and filed, it becomes a record of the court, and 
cannot be taken off the fil§ s. In the Exchequer, it is a rulc^, that "all In Exclicqucr, ^ 
affidavits, to be used on any spedal application to the court, be filed one 
dear day before the application is made ; and that where a notice of mo- 
tion is necessary to be given, the filing of any affidavit, in support of the 
application, be also mentioned at the foot of the notice, to enable the oppo- 
site parties to obtain a copy»thcrefrom ^ But this rule docs not extend 
to the filing of affidavits of mere service of notice of motion It is also a iMust be v\a- 
rule, in the Exchequer, that " no office copy of any affidavit filed in this Mgnud. 
court, be received and read, unless such office copy shall have been previ- 
ously examined, and signed by the attorney%r derk in court making the 
same, or his accredited agent 

In the King's Bench, an attachment 'for non-payment of costs, anf What mnv, or 
against the sheriff for not returning the writ, or bringing in the body, maj moveO^on^st 
be moved for the last day of term K And where the rule to return the *“ 

writ expires on the last day of term, the sheriff is attachable in the King's ' 

Bench, at the rising of the cour^ on that day, if no return be made before; 
and the rule for the attachment is regular, though he make his return on 
a subsequent day in vacation, before he is actually served with the rule, 
and though, immediately after such service, he tender .the sum levied, de- 
ducting his poundage K And the court, we have seen will permit insol- 
vents to be brought into court on ^thc last day of term, when the notioea 
expire too late for the last appointed day. But the master’s report cannot r 
be moved for on that day, without previous leave of the court, except in 

• N. M. 9 Geo. II. K. B. » R. H. 1 & 2 Geo. IV. Excheq. 9 Pricey 

*>K. T. 2 W. &M. wg.2. C. P. 88. 
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extraordinary cascs> and upon personal service o£ the notice* 3 And a ma^ 
tion for a- rule to answer the matters of an affidavit cannot be made or 
discussed S on tlie last day of tcrm^ or, ^ny motion which would operate as 
a stay of proceedings unless it appear to the court that^ under the cir- 
cumstances^ it cu|ild not have been made earlier ®. So, the courts will iiot^ 
on the last day of term, hear a motion for a rule nisi for an attachment ^ 
or to set aside an award s ; nor can counsel be heard on that day, to shew 
cause against the latter rule, but the same must be enlarged, and made a 
peremptory for the next ensuing term **. 

Side-bnr rules, The last day of term is said not to be a day for side-bar rules, Jn ,the 
in K. B. King's Bench ; though it seems to bo otherwise in the Common Pleas : 

and, in the King's Bench, if the party was entitled to such a rule before, 
he may take it out on the last day of term, dated as of the preceding day 
For prohibition. A prohibition is not in general grantablc the last day of term : but a rule 
may be obtained on motion, to stay proceedings till the ensuing term ^ ; 
and in one instance it was granted on motion the lust day of term, leave 
Criminal inform- having been obtained the day before, to move it thenh A rule nisi for a 
criminal information against a magistrate, for misconduct in the execution 
of his office, ought in general to be moved for within the .first term after 
the supposed offence ; and it may be granted at the end of a term, against 
a magistrate for mal-practices during the term : or, where no assizes 
have intervened, it may be moved for in the second term ^ : though it can- 
not bo moved for so late in that term, as to preclude the magistrate from 
the opportunity of shewing cause against it the same term 
In C. P. In the Common Pleas, we have secnP, that upon writs of distringas^ 

, returnable the last day of term, the plaintiff might formerly have moved, 
at the rising of the court, to increase issues on the alias or plurics dis~ 
iringas, to be issued in case of non-appearance, on the following day ; or 
for a sale of the issues, to pay the costs of the writs ; or, when a rule to 
bring in the body expired on the last day of term, for an attachment for 
not bringing it in, to bo issued on the following day, provided bail should 
not then be perfected, or the defendant rendered in their discharge. But 
in that court, no motion for an attachment can be made on the last day of 
term, except for non-payment of costs on the prothonotary's allocatur, or 
agtiinst the sheriff % for not returning the \vrit or bringing in the body ; 
nor can a motion be made on that day, for a rule nisi to change the venue,. 
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unless the declaration wato delivered so late in theterm^ that the defendant 
had not an opportunity of making it earlier ». So, that court will not en- 
tertain a motion, on the last day of term, for the amendment of fines or 
recoveries, or any of the proceedings therein **, or on any subject rdating 
thereto nor will they set aside judgment, if the' defendant oould have 
applied sooner ** ; nor a motion in arrest of judgment, without previous 
notice®: And Mr. Justice Twisden used to cite the year book of Edw* 

IV. and say, they were to hear no law the last day of term In the Ex- In Exchequer, 
chequer, the court will not, on the last day of term, grant a rule to shew 
cause, why interlocutory judgment should not be set aside, on payment of 
costs, unless it be clearly shewn, by affidavit, that the plaintiff has lost an 
opportunity of proceeding to trial « : And that court will not hear an ar- 
gument on demurrer, on the last day of term 

When a rule nisi is moved for, the party called upon may either shew Shewing caute 
cause against it in the first instance, or on a subsequent day. In the for- J^stlnstalice*" 
mer case, the counsel who applied for the rule has a right to reply in sup- 
port of it * : In the latter, the rule to shew cause is drawn up for a par- Drawing up 
ticular day in term, appointed by the clerk of the rules in the King's 
Bench, or secondaries in the Common Pleas, according to the place where 
the transaction appears to have happened, u[K>n the face of the affidavits 
on which the rule was obtained, and so as to allow the party called upon 
sufficient time to answer the application : If in town, the rule in the In K. B. 
King’s Bench is usually drawn up for the fourth day, exclusive of the 
day of obtaining it ; if in the country, for the sixth day in near, or for the 
tenth day in distant counties, unless it be otherwise ordered by the court K 
In the Common Picas, when the motion is pretty much of course, and the In C. P. 
affidavits short, the rule in town causes is generally drawn up to shew 
cause on the next day but one after the motion ; but if the affidavits arc 
long, or the matter arises in the country, the rule is commonly drawn up 
to shew cause in about a week ; and, previous to the day of shelving cause, 
the rule should be duly served. The service, we may remember, cannot Time of service, 
be on a Sunday * ; And, in the King’s Bench, no rules, orders, or no- 
ticcs, in any cause or matter depending in that court, shall be served, nor 
any proceedings or pleadings delivered or served, later than ten o'clock at 
night ; and any service or delivery thereof after that hour sliall be null 
and void but the service of the copy of a writ of latitat, &c. is not 
within this rule ”. In the Common Picas, it is a rule that all dccla- I« C. P. 
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rations and pleadings shall lie delivered^ all demands thereof made^ and 
all notices given, before nine o'clock in the evening^:** which rule has 
been applied to a notice of motion for judgment as incase of a nonsuit^: 
and^ in the latter court, the delivery of a notice sealed up in a letter, be- 
fore nine o'clock at night, in the absence of the attorney to whom it was 
addressed, was holden to be no service, but from the time when the letter 
was opened 

To bring a party into contempt, a copy of the rule must be personally 
served, and the original at the same time shewn to him And the court 
of King's Bench will not grant a rule to dispense with personal siervice of 
the master's allocatur for costs, with a view to an attachment, on on af- 
fidavit that the defendant “keeps out of the way, to avoid being served ®. 
In otlier eases, the same degree of strictness is not required in the ser- 
vice of the rule ; but it is sufficient to leave a copy of it with the person 
representing the party, at his dwelling house or place of abode And, in 
the King's Bench, it docs not seem to be necessary to shew the original at 
the time of service s ; but, in the Common Pleas, it seems that in order 
to make a perfect service of a rule, the original rule must be sworn to have 
been shewn to the party, at the time of serving the copy It is not the 
practice however, to serve* enlarged rules ; because bq^h parties are before 
the court * : And where the party appears, it cures all irregularity in the 
service of the rule In the Exchequer, all notices must be given and re- 
ceived in the names of the clerks in court \ When a rule is obtained, to 
set aside proceedings for irregularity, and to stay proceedings in the mean 
time, the proceedings are suspended for all purposes, till the rule is dis- 
charged™ : Therefore, where the plaintiff took an assignment of the 
bail-bond, pending a rule to shew cause why it should not be given up to 
be cancelled, on the defendant’s filing common bail, the court of King’s 
Bench set aside the assignment, as having ^en made too soon. But 
when a defendant obtains a rule which stays the plaintiff’s proceedings, he 
is not, we have seen ", entitled, after it is discharged, to the same time, 
for taking tlic next step, as he had when he obtained the rule ; though the 
defendant in such case should have a reasonable time allowed him, for the 
purpose of taking his next proceeding : and the whole of the day on which 
the rule is disposed, of, has been deemed such a reasonable time °. And if 
the court direct proceedings to be set aside on terms, as the payment of 
costs, &c. the terms arc considered as a condition precedent ; and till they 
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are perfomed^ tlie proceedings stands and the plaintiff may pursue them, 

^without applying to the court ®. 

On the day appointed for that purpose^ the party called upon by the rule **, 
or his counsel, may shew cause against it, either u^n or without an af- 
fidavit, as circumstances require : And, in shewing cause against a rule, 
the party or his counsel must be prepared with affidavits in support of his 
whole case ; and cannot, after shewing cause, come on another day in the 
same term, with better affidavits It is also necessary, that an office ^y 
should be taken of the rule, before cause is shewn, and of the affidavit 
iipon which it was granted ^ ; otherwise counsel cannot be licard : And, in 
the King’s Bench, when a special time is limited in any rule, before which 
any affidavit is required to be filed, no affidavit filed after that time can be 
made use of in court, or before the master, unless it appear to the satisfaction 
of the court, that the filing of such affidavit within the time limited, was 
prevented by inevitable accident In such case a motion should regularly 
be made, on the day limited by the rule, that the affidavits may be filed 
nunc pro tunc But affidavits which ought to have been filed a wevfc 
before the term, may, under particular circumstances, be read, with leave 
of the court, though filed only three ddys before the day of shewing 
cause « ; And when no particular time is prescribed for filing the affidavits, 
they may be sworn and filed at any time before shewing cause, though 
after the day appointed by the rule \ Previous to shewing cause, it is 
usual to deliver over the affidavit to the counsel for the rnle, wlio has a 
right to make any objection appearing on the face of it ; and if a doubt 
arise, upon the statement of the facts contained in the affidavit, it is 
inspected by the judges, or read by the officer of the court. • 

If cause be not shewn on the day appointed, the counsel for tlic party 
obtaining the rule may mpve, the next day, to make it absolute * ; which 
is done as a matter of course, if no cause be shewn, on an affidavit of 
service K So, in the Common Pleas, if a rule be drawn up for a certain 
day, the plaintiff has till the last moment of that day to shew cause, so 
that it cannot be made absolute till the next day h And, in the latter 
court, it seems that cause cannot be shewn after the day appointed by the 
rule ; but the party called upon must wait until tlic other party move to 
make it absolute, unless notice of shewing ciiuse on a different day be pre- 
viously given In the Exchequer, a rule to shew cause cannot be made lii Exchequer, 
absolute, till the next day after that on which cause is to be shewn, even 
although it liave been enlarged And, in that court, it is said to be nc- 
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■ 5 Taunt.'!. 

* 4 Taunt. 669. 
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" 9 Price, 888. 
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cessarjT to give the opposite party notfeo of an applicatioii intexided to be 
made, to discharge a rule nhi, for pa 3 rxAeint of c6sts for not ptbceeding to 
trial •. But the iliatter frequently stands over, by consent of parties, or 
for the accommodation of counsel, till a subsequent day ; when the counsel 
on cither side may bring it on, by moving to make the rule absolute, or 
discharge it : though if not brought on or enlarged during the same term, 
it is of no effect, unless revived, as it may be, in any future term, upon 
being served anew, and motion made to revive it : Tliis is sometimes done, 
to save the expense of new affidavits, and obviate the objection of its 
being a second attempt after the first was abandoned. And if a rule nifi 
has been discharged, in consequence of a mistake of counsel, in stating 
the terms of the affidavitS'^on which it was founded, the case may be re* 
heard in ft subsequent term \ After the determination of the court of 
King's Bench, upon a rule nm for a mandamus, the question decided cun* 
not be again discussed, as a special case, until a return be made to the 
writ ®. 

When the counsel for the party obtaining the rule is not ready to sup- 
port it, he may move to enlarge the rule till a future day, in the same or 
tlic next term ; which is pretty much of course, when it is in his own de- 
lay ; but otherwise the courts will not enlarge the rule witliout consent, or 
some evident necessity : and they will never eiilargo the plaintiff's rule, 
when it would have the effect of continuing the defendant in custody. In 
like manner, when the counsel for the party called upon by the rule is not 
prepared to shew cause against it, he may apply to enlarge the rule till a fu- 
ture day ; which is a matter of right, if the rule was not served in time, so 
as to gjvc the party an opportunity of answering it ; but otherwise the 
courts may impose upon him what terms they think proper : and if the 
rule be enlarged to the next term, they commonly require him to file bis 
affidavits a certain number of days before the term, so as to give the ad- 
verse party an opportunity (if inspecting them ; in which case, however, 
the party shewing cause need not confine himself to the original affidavits, 
hut is at liberty to read ftny affidavits made since the term, provided they 
were filed in time ®. In cases of executions, and other matters requiring 
an early decision, the courts, towards the end of the term, will sometimes 
enlarge the rule till a day in vacation, when it is to be brought on before 
a judge at chambers. But rules for judgment as in case of a nonsuit in 
country causes, should be applied for early in an issuable term, in order 
that the plaintiff may have sufficient time to shew cause in'the same term ; 
or the court will enlarge the rule till the next term, and not permit the 
parties to discuss it at chambers^; And the court will not, at the close of 
the term, grant a rule niri, to shew cause at chambers, when the party 
could have come earlier 6. In the Common Pleas, the court wiU enlarge 


» 11 Price, 512. 
b 1 Chit. Rep. 4i5. 

® 7 Bpjwl. A Uyl. 708. 
2 Chit. Rep. 372, , 


® Wrightson v. Matm, £. 27 Gea. III. 
K.B. 

' 1 Chit. Rep. 232. 

« 2 Chit. Rep. 266. 
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«io rule for shewing causey unless notice be giyen ojf motion to enlarge such 
Trule, and affidayit ma^o of such notice And in. that courts if a rule be 
^nlarged^ it may be made absolute at any time on th^jlsst day to which it 
is enlarged ^ In the Hlxchequeix upon an enlmrg^ *rulc^ the affidavits 
must be died before shewing cause^ although it be not so expressedUin the 
•rule of enlargement 

On shelving cause against the rule> the courts cither make it abaolutei 
or {discharge it ; and that^ citlier with^ or without the costs of the appli*- 
caticfti, or such costs are directed to abide the event of the suit* But, iit, 
the Common Picas, costs cannot it seems be given, on refusal of a rule to 
shew cause \ When the proceedings are regular, and the application is 
made to the favour and indulgence of the courts, the rule to shew cause 
is commonly made absolute, on payment of costs by the party applying ; 
but when the proceedings are irregular, it is in general made absolute, 
with costs to be paid by the opposite party ®, unless the rule be opposed in 
the first instance ^ : And when a rule for setting aside the proceedings is 
drawn up with costs, (as is commonly the case,) if it be made absolute 
generally, the party obtaining it is entitled, by the terms of the rule, to 
the payment of costs, which the master or prothonotarics will tax ; and if 
they arc not paid on demand, the courts on motion will grant an attach- 
ment. But if a rule nisi be granted for setting aside proceedings for ir- 
regularity, without saying with costs, and this rule be afterwards made 
absolute, no cause being shewn, it must be made absolute in the terms in 
which it was moved, without adding costs e. And though the rule be 
drawn up with costs, yet the courts will sometimes, though rarely, molcc 
it absolute without costs in which case each party pays his own ; or they 
will direct the costs to abide the event of the suit, in which case the party 
ultimately succeeding is entitled to them: And whenever a rule is drawn 
up with costs, and the courts do not mean the party should have them, 
they will mention it. In the Exchequer, it has been ruled, that if a party 
li-ivc good ground for opposing a motion, he may be entitled to the costs 
of opposing it, notwithstanding the motion has bcien granted K 

If, upon shewing* cause, it appear that there was no ground or founda- 
tion for the rule, the courts will discharge it, with costs to bo paid by the 
party applying : and it is a general rule, in the King's »pench, that in all 
cases where a rule is obtained to shew cause, why proceedings should Hot 
Imj set aside fox irregularity with casts, and such jjule is afterwards ^dis- 
charged generally, without any special direction upon the matter of ^ costs, 
it is understood to be discharged with costs, and the latter rule must be 
drawn up accordingly K But where an affidavit answered a rule nisiy for 
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8 eMi«g<a^ prooooiiiigs for incgOhdl^'wkh^MM^ Imft wb aafttoaia • 
ommped «iid fdorenlf httnil, the* cbUrt^ flk^^liatV^jraBadj^ tt&mA )to ;giant 
the oMta of the opplicatuni^. ' And if Idiertf imt^^igooand ht the mle, 
and it is not dmm up with cost8>vthex!0iirts will in'gsbeiairdisbha^ i€ 
tvithout costs ^ ; or they will sornetimtttt^fder the ootts^tbialddh the event 
of the suit ; And where nothing is &»id about eosth in* the* rule> nr by the 
courts on making it absolute^ or disdiarging ity they are cofnBideiUuas 
costs ill the cause, and must be paid to the party ultimately sucdsediligyif 
tho role be made before judgment ^ ; but if it be not made till nftef waxd% 
they ' depend entirely on the rule ; and if nothing be said therein cmemh 
Ing them, each party will have to pay his own costs. If a party obtain^a 
rule to shew cause, requi|ihg two things with costs, although he be clearly 
entitled to one, yet if he fail as to the other, ho shall not have costs ; for 
the adverse party was under the necessity of coming into court to resist 
the latter. . 
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In the King's Bench, particular clays arc appointed for certain business; 
f^s Tuesday and Friday , which arc called paper days, for going through 
the paper of causes, wherein cortcUiums have been moved for, on the p/c» 
side, and Wednesday and Saturday ^ for transacting business on the crown 
side. All motions or rules in matters of length or consequence, are. ap- 
pointed for certain days, and called on first ^ : And special cases from the 
assizes should regularly he set down for argument, within the first four 
days of the following term But no cause can he set down for argument 
on the first paper day, or on the four last days of business in term : Yet, 
upon the day whic^ would otherwise be the last paper day, common things 
may he set down, unless it be the last day of term. Special causes arc to 
be entered for argument with the clerk of the papers, at least four days 
exclusive before the day of argument^; of which notice should he forth- 
with given to the attorney or agent on the other side ; and all such causes 
must he argued in the order they are entered, and not adjourned to any 
future day, by consent or otherwise ; unless the court shalP for reasonable 
cause, verified by affidavit, upon application made by cither of the parties, 
their attorney or agent, at least two days before, the day of argument, 
other^vhic order e. The paper books, in causes entered ivith the clerk of 
the papers for argument on Tuesday, must be delivered to the chief jua- 
tioe and the rest of the jud^s, on the Saturday preceding ; and those 
entered for argumentHon Friday, must he so deliv^ed on the Tmsday 
.precbding^. . . * \ ' 

H if a, special case be made at nisi prius, it may .hfe 
for arguiSkient;, in die court hook or paper kept by ^e secohd- 

* 8 Dowl. & llyl.'l It. ' Bench, in the above caat^ thought it right to 

. ^ 1 Clrit. Rep. S99. in noHs. adheto'to it: And in M. 38 Geo. 111. this 

Id, 550. 10 Moores *97. rule not having been observed, the court di- 

'* < d to Dark V,’ : rected it to be peremptory fai future. 

. : ' figr Jwnf ikr CuUeT Poweil, ■ * See a fiUrttier ridea£B. 1058. 

Sa.^db. B; Lord Mamjm * R. M. 80 Geo. XL XL^BL I Bur. iUL 

wished to relax this, yhieh' is the old rule; * K. T. 40 Ged. IIL ILBll Ebs 4 ISl. 


but on consideration, the court of King's ^ ll •{ ■ 
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it e8nii0t be aet dtowa^eftcrwards^ without a epteial epplioblioii to the 
court : And it ia a rule in that courts that no cause pdt in the bode to 
be ai^gued^ after the last day of argumente^ tinleas the oeiirt be thereupon 
mored^ and shall order it^ Also!^: &y a rede of the same court ^ ^^ all 
special arguments on demurrers^ and other special arguments^ are to be 
heaM on the day next before the sitting day at nisi pritts in Middlesex, 
and^the day next after the sitting day at nisi prims in London, and on no 
other days :** and no argument is tdlowed on the Jirst four, or kod four, 
days^of the term All special cases for argument must in this court be 
set down with the secondaries, yottf days exdusiye before the day of argu^ 
ment ; which is done on producing the case, sigi^ by a serjeant on eadi 
side, with a motion paper for a concilium ; and the rule is drawn up, and 
cause set down at the same time. Demurrers are set down in like manner, on 
producing the entry on the roll ; and such as are not intended to be argued 
may be set down of course, for any day except the first four and last four 
days of term ; bat if there be not four days between the day of setting 
them down and the day of argument, the court must be applied to for 
leave, which is always given, if it be a demurrer merely for delay, and not 
intended for argument ; and they may even be set down for the last day 
of term \ The paper books in this court are required to be delivered to 
the lord chief justice, and the other judges, two days (exclusive of the 
day of such delivery,) before the day on whidi the causes shall have been 
set down for argument ^ : And, in both courts, the <^xceptions intended to 
be insisted upon in argument, should be marked in tlie margin In the 
Exchequer, the court formerly never sat on the plea side on Mondays and 
Thursdays; because on those days, until a late act of parliaments, for 
enabling the Lord Chief Baron for, the time being to sit alone in equity, 
the whole court always sat in the Exchequer chamber, hearing causes in 
equity \ Since that time, the three puisne Barons sit regularly on those 
days, as well for the dispatch of the ordinary business on the plea side of 
the court, as for hearing motions in equity, unconnected with causes pend- 
ing before the Lord Cliicf Baron K But motions in causes proceeding to 
a hearing before the Lord Chief Baron, can only be made before him, 
when sitting alone K 

In the King’s Bench, all rules enlarged till the next term^, and rules 
for new trials which stand over from one term to another \ arc entered in 
the peremptory paper, and fixed £ot certain days> called peremptory days ; 

' • R. T. 12 Geo. I. C. P. ^ Geo. III. K. B. and sec R. H, 48 Geo. III.* 

^ R. M. Geo. 111. C. P. By a former C. P. 1 Taunt. 208. 




Delivery of 
paper book% &«. 


Days for parti* 
cular business, 
in Exchequer. 


Peremptory 
paper, in K. B. 


rule^ th^ srWe to be heard on Mmdayi and 
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8 Bos. & Pul 110. 
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* Imp. C. P. 7 Ed. 800. 803, 4. and see 
Barnes, 165. 2 Gbit. JUpw 872. 

• R. M. 48 Gdo. III. C. F. 1 Taunt 412. 
^ R. E. 2 Jac. II. revived by R. H. 38 


s 57 Geo. HI. c. 60. 

** 9 Pricey 15. 
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aadinttBt be heard upon the ^ya.||r>Mwhich ,theytare made 

imless spedtd groundj ]^y affidavit eir othepirisejihevsliu^,^ 
court, for postpooing such rulas^. Apd for euffirping^^hipipractice^ it io, 
ordered, that no rules in causes ^entered ^ the peremptory, pt^r'be en- 
larged during the tc^rm, or put off firm the, appointed day^ by consent of 
counsel, or the attornios concerned therein,, wit]^OUt previous application 
to, and special leave of the court In the Common Plea8>. >oidarged 
rules are set down in the peremptory or remanc^ paper, for each of; the 
first Jhiur days pf the term, and called on after the common motions ure 
disposed of. All rules for new trials, which stand over, are set down in 
the^ieUme paper, and proceeded in at the pleasure of the court : And such 
matters as have been ar^ed, and in which the court have not given judg** 
ment, are likewise set down in the peremptory paper. 

‘ If a rule be drawn up wrong by mistake, the courts will order it to be 
set right ; or it may be discharged, on terms or if made absolute or 
discharged by surprise, or in consequence of a mistake of counsel. In stat<* 
*ing the terms of the affidavits on which it was founded the courts will 
open it. But, in the King's Bench, if any cause shall have been moved 
in court, in the presence of the counsel of both parties, and the court 
shall have thereupon made a rule between them, the same shall not be 
again moved contrary to such nilie, under peril of an attachment ^ : And 
the court of Common Pleas will not open the rule for an attachment, on 
the mere affidavit of the party,, that he has not been served ; at least, un« 
less he shew some mistake in the service nor will they rescind a rule, 
on the ground that, at the time of discussion, the parties omitted to pre- 
sent to the notice of the court, a statute which might have affected its dc- 
ciuon e. In the Exchequer, where a rule nisi for a new trial having been 
peremptorily fixed for a day in the third term inclusive after being granted, 
and not having been then supported, was discharged, the court refused 
to open it in the ensuing term, on the suggestion that instructions had 
been prepared, and intended to be delivered to counsel, in the preceding 
term ^ : And if that court open a rule, made absolute on the usual affi- 
davit of service, to give the party an opportunity of shewing cause, they 
will not li^ar affidavits, sworn after the day on which the rule had been 
madjc absolute K 

In hearing motions, the course formerly observed in the King's Bench 
was, to begin every day with the senior counsel within the bar, and then^^ 
to call'tb the next senior ki order, and so on, as long os it was convenient 
to the court to sit ; alid to proceed again, in the same manner, upon ^ 
next and every subsequent day, ^though the bar had not been haifjl^r 
perhaps a quarter gone through, upon any one of the former &ys ; so that 


“ R. H. 36 Qeo. III. K.B. 

» R. £. 41 Geo. 111. K. B. 1 East, 496. 
® 8 Moore^ 87. 

* 1 Chit. R^. 445. 503. 
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^ 1 New Rep. C. F. 256. and see 5 TaunL' 
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bearing- librd NLansJiM intvbdttbed 'd 
rule, whidt hasV^r ' since adhered to, of going ^te Ihrbugh the 
bar, even to the ycmbgeet oounsel, before he would bcfgin ngaiii Whh the 
smxws; Chough it should faappeif to take up two dr more daysi 
all ther motions which weie ready at the bar upon the first day, couidf be' 
heard'^. The same course is observed in the Common Pl^s ;■ ‘where In C. P. 
they begin with the king's senior serjeant, and go regularly through the 
bar, before they begin again. In the Exchequer, the court will not allow In £q||hequer« 
more than two motions to be made successively by the same counsel,"^ till 
they have gone through the rest of the bar®. 

When a matter comes before the court on a rule to shew cause, as on a What counsel 
motion for a new trial in arrest of judgment, or, in the King's Bench, oii*^ule*to^iiw 
to quash an order of sessions, &c. all the counsel are heard on each side; cause, 
the counsel who shew cause first, and then the counsel on the other side : 

If there arc several counsel, the senior begins. When a matter comes be- On rule for 
fore the court on a rule for a concilium^ as on a special verdict, 5r special 
case, demurrer, writ of error, or, in the King's Bench, on a motion to 
quash a conviction, <^c. one counsel only (commonly i\\e junior ,) is heard 
on each side : And as there is only one plaintiff in ejectment, to whom the 
court cun look, if the parties separately interested choose to join in the 
same ejectment, their interest must be treated as one and the same, and as 
if there were but one plaintiff®. So, where a case is sent out of Chancery, 
for the opinion of the court of Common Pleas, they will only hear one 
counsel for each separate interest ; though the jMirties who have a common 
interest, be placed adversely to each other in the suit On a S 2 )ccial 
verdict or special case, the counsel for the plaintiff begins first or, on a 
demurrer, writ of error, or motion to quash a conviction, the counsel for 
the party objecting : the counsel for the other party is then heard in an- 
swer, and the counsel who began first replies. When the defendant is When defendant 

however, mean to lay down a rigid rule, that 
they w'ould hear only one counsel on each 
side, which might be productive of inconveni- 
ence ; but they trusted to the discretion 
the bar, not to occupy* their time, fiy going 
severally through';^ whole case, where it 
was not absolutely necessary to the {filj^sU 
of their ^.clienL A ’simibr regulatioi) was 
stated to have been mode before, in the time 
of lord EUenhorough, when there was an ar- 
rear of rules for new trials ; which regulation 
had fur some time been rigidly observed, but 
it was understood tliat it would loot be perma- 
nent. ■ ' 

* 6 DowL & Ryl. 294. per Bayley, J. 

^ 2 Marsh. 4lS. , 

® Barnes, 155. 


® 1 Bur. 57. 

»» Id. 58. 

® 4 Price, 345. 

•* In Hilary term 1823, the chief justice 
intimated to the bar of tlie court of King’s 
Bench, that as it was>jof high importance to 
the public, and to the suitors in the particular 
cau^S in wiiich rules nisi for new trials had 
beeit^^ranted, that those rules should be dis- 
lM)s^fof during term, or so soon after as " 
l)ossible, the court would wish to hear only 
one counsel on each side ; They therefore re- 
quested, that the juniors in each case^ would 
not address them, after their senior had been 
heard, unless th^ felt that he had omitted 
some important fact, or 'some material argu- 
ment, which ought to have been presentcil to 
the attention of the court. They did nut, 
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hfon^t up for jtidgment in^thb Be£A', lEtflfer Itnai in a criminal 

tht defendant's affidavits dre fit^sK i^ad; aii^ prosecutor's affi- 

davits;' after which, the defendant's counsel are first heard,' and thea the 
pk^osccutor's counsel. When he is brought up on a judgment by default, 
the prosecutor's affidavits are first read, and then the defendant's affida- 
vits ; after whidf thb prosecutor’s couilsel are first heard, and then the 
defendant’s counsel. But affidavits are not admissible to aggravate pu- 
nishment ilpon a conviction fbr felony, even though the record be reteuived 
into this court*: And when there are no affidavits, the defendants counsel 
always begin ^ Upon an appeal to the 'sessions, against an order of filia- 
tion^ the respondents are to begin by supporting their order, as in all other 
cases But on an appeal against a poor-rate, on the grourid that the ap- , 
pellant was over-rated, the practice at the sessions requiring the appellant 
to begin by proving his case, which the appellant refusing to do, the ap- 
peal was dismissed ; the court refused a mandamMs to the sessions, to re- 
hear the appeal on this objection In the King’s Bench, when counsel 
has had his brief in due time, and is accidentally or inadvertently absent 
at the time the common paper is called over, the court ^vill, on his mov- 
ing for that purpose, allow him to take judgment as if he had been pre- 
sent But, in the Exchequer, if counsel on cither side appear to argue 
a special case, on the day appointed by the rule for a concilium, and the 
counsel for the other party do not attend, the counsel in attendance will 
be heard, and the court will give judgment in the absence of the other 
counsel ; and they will not, on any occasion, permit the case to be opened 
again, for the purpose of giving the counsel who may have been absent, an 
opportunity of arguing it : the necessary attendance of counsel in another 
court, not being considered to be a sufiicient reason for their being absent 
from this court, on the day appointed for an argument here 

After a special argument on a concilium, it is usual for the courts to 
call upon each of the counsel or serjeants concerned, to make a motion ; 
which is called moving for their argument : but it seems that, in the 
King’s Bench, it is not the practice to call upon the counsel to move for 
their argument as a matter of course, though it is said to be otherwise in 
the Common Picas®. And where it was moved, in the latter court, for 
leave to justify bail, after two serjeants had’ moved for their arguments, 
the court would uot receive this motiou, till the paper was gone through 
On xfiotians for judgment without argument, on paper days in the King’s 
Bendi, one shilling is paid for each motion, by the counsel making it, to 
the box ; whicli ia called box money, or high bar money, and paid by the 
secondary on the plea side, into the hands of the derk of thejimior jkdgc, 
in orfier to be by him paid over to the judges of the court in equal shares, 
to be disposed ofby them for such charitable purposes, as they in their 
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discretion shall thinly, prop^f«. 0^ ld|^e hf$t day of teino^ ^ shiUioga aif 
poid in that court for th^ first zootiofi^ and one ohipfaig ^ every motkm 
afterwards* In the Common Fleas^ there are no payments of this nOr 
ture : but, on ^taring satisfaction on the foil, it is usual for the plaintjbf 
to pay one shilling for every hundred pounds recovered to the secondary, 
who pays it over to the Junior judge's derk, by whonyi^ is distributed 
among the prisoners in the Fleet Prison. 

A petition is usually exhibited, in order to obtain some fiivor ce, xjaliot Petition to 
proceeding from the court or a judge, &c. without calling upon tie other or judge. 

X)arty to shew cause against it ; as for prisoners to have day rules allowed 
them by the court in term-time ^ ; or to be relieved against the extortion 
of gaolers S &c. or discharged from imprisonment yUndcr the Lords' act**; 
or ioT paupers to be admitted to sue in formd pauperis^; or infants to 
sue by prochein amy^ or defend by guardian &c. In the case of prisoiw 
ers, the petition is exhibited to the cmirt; in the other cases, to n judge at 
chambers ; or it may be exhibited to the master of the rolls, for an original Master of roUp^ 
writ to be issued, after a writ of error on a judgment by default or for 
amending an original writ ; to the lords of* the treasury, fat the plaintiff Lords of tres- 
to obtain money levied on a cajnas utlagalum^; to the attorney general, 
for the allowance of a writ of error, where the king is concerned ^ ; or to raU 
the hou&e of lordsy for the plaintiff in error to return a writ of certiorari House of Lords, 
out of the regular course^, or to have the cause appointed for a short day ^ 

Analogous to the proceedings in court, by motion and riilet is the prao- Practice by 
tice by summons and order at a judge's chambers, of which something has 
been already said in a preceding chapter This practice seems to have 
arisen, partly from the overflowing of the, business of the courts in term- 
time^ and partly from the necessity of certain proceedings being had jn 
vacation, when the courts arc not bitting : And although extremely bur- 
theusome to the judges, yet it manifestly tends to the advantage of the 
suitor, the case of the practitioner, and the general advancement of jus- 
tice, by preventing the expense, trouble and delay, which would ensue, if 
an application to the courts were in all cases necessary. 


It was formerly a rule, that no attorney, or other person, should be Attendance at 
summoned to attend any justice of the King's Bench, nor any matters be *^rb)^in*terin" 
transacted before such justioto at his chambers, or elsewhere out of court, 


during the sitting of the court at Westminster But this rule has been 


recently discharged, in tlic King's Bench and it is now the practice in ^ 
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Summonses and 
orders byjud^s, 
on circuits. 


In county pala- 
tine. 


In Wales. 


Judge’s order 
absolute in first 
instance, in 
K.B. 


For drawing up 
rule in vacation, 
in C. P. 


In general, pre- 
ceded 1^’ sum- 
mons. 


^ for on^ df the during 

tem, from half past three waXilJive o’clock : m cemsequehee of which, the 
evening tendance of the judges at chambers; in torui-timc, is discon- 
thiucd. 'Also, by a late act of parliament " the judges, of the courts of 
King’s Bench and Common Pleas, and barons of the Exchequer at West-- 
minster, and the justices of Chester, are authorized, during their respective 
circuitil for taking the assizes, to grant such and the like summonses, and 
make such and the like orders, in alj actions and prosecutions depending 
in any #f his majesty’s courts of record at Westminster, in which the issue^ 
if brought to trial, would be to be tri^d upon such their respective cir- 
cuits, as if such justices of the courts of King's Bench, &c. Were respec- 
tively judges of the court in which such actions or pro^eutions are de- 
pending, although such respective justices of the courts of King’s Bench, 
&c. may not be judges of the court in which such actions or proscentions 
are depending ; and such summonses and orders shall be of the same force 
and effect, as if such justices of the courts of King's Bench, &c. were re- 
spectively judges of the courts in which such actions or prosecutions are 
depending : And, for the purposes of this act, the counties palatine of 
Lancaster, Durham, and Chester, shall be taken to be counties on the 
circuits of the respective justices of the courts of King’s Bench Ac.” 
The judges of the courts of Great Sessions in Wales are also authorized, 
by statute 5 Geo. IV. c. 106. § 11, 12. to make rules and orders, in all 
cases at law, when the said courts shall be sitting in any county within 
their jurisdiction ; and also in all cases, both at law and in equity, when 
the said courts shall not he sitting in Wales, to hear motions and petitions, 
and make rules and orders thereon, in vacation, and out of the jurisdiction 
of the said courts. 

The order of a judge is sometimes absolute in the first instance ; as to 
hold to bail to charge a person in custody on a criminal account with a 
civil action, or to docket a roll after the lapse of a year, Ac. And where 
a rule is drawn up in term time, as a matter of course, on a motion paper 
signed by counsel, as to bring money into court, to change the venue, to 
plead several matters, or for a special jury, or view, Ac. a judge’s order 
may be had in the first instance, in the King’s Bench, for the clerk of the 
rules to, draw it up in vacation, on producing a motion paper so signed. 
So, in the Common Pleas, a judge’s order may be obtained in the first in- 
stance, for the secondaries to draw up a rule in vacation, to bring money 
into court, or for a special jury, on producing a motion paper signed by a 
Serjeant ; for in thes^ cases, a serjeant’s hand would be sufiicient in term 
time : but in the other cases, of changing the venue, Ac. where an appli- 
cation must be made to the court in term, a summons must first be served 
in vamtion, for the jsecondarics to be at liberty to draw up the rule. An 
order, however, is in, general preceded by a summons, for the attendance 

■s Barn. & Ald.S17:^oliae, M. SOeo. & P. 188. n. 

IV. C. P. & E^cchoq. 7 Moore, 460. 11 ® § 6. 

Price, 422. «* Appeiid. Chap. X. § 87. 
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of thp Qttprnpy or'.agQntof ](he.oppoait^:ip^7> befbr^a judge et .^mbera, 
to shew cause against it : And where a judge haa^ upon heori^ a party 
on summons/ refused an order>.an aj^>eal can only be made to tl^^^court^. 
In some casesj a judge's, order is drawn up, in defaplt of appearance, .on 
tho ^rst summons ; as for a wpersedeas to discharge the defendant out of 
custody in the King's Bench, for not declaring against him in due time : 
but in general, there mpst be three summonses, and an a^dayit o^attend- 
^ce thereon before the judge will moke an order for non-attendanjsd 
And, in vacation, when the court is not sitting, some things are allowed to 
be. done by a judge at chaml)ers, which in term time must be moved in 
Court ; as to enter up judgment on a warrant of attorney, above owe and 
under ten years old, or to refer it to the master, or prothonotary, to com- 
pute principal and interest on bills of exchange, or promissory notes, 
&c> ^ : In the former case, the order is granted in the iirst instance ; but 
in the latter, it is preceded by three summonses. A judge at chambers 
will not set aside an execution, or other act of the court ; but where the 
justice of the case requires it, he will stay the proceedings thereon in va- 
cation, to give the party an opportunity of applying to the court in the 
ensuing term. 

A judge's order for a stay of proceedings, must be drawn up and served- 
forthwith ; otherwise it will be considered as waived by the party, by 
whom it has been obtained The order obtained upon a summons is, 
however, subject to an appeal, and the validity of it may be impeached 
two ways ; either by moving the court to set it aside or, if made in va- 
cation, by applying, in the next term, to set aside the proceedings that 
have been had under it But if the order be acquiesced under, it is as 
valid as any act of the court ^ : And, in the King's Bench, a judge's order 
for a prisoner’s discliarge under the Lords’ act, made out of term, has been 
held to be final K Indeed, if it become necessary to enforce a judge’s 
order by attachment, or other act of the court, there must be a previous 
motion to make it a rule of court K 
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(y »ETTINO ASIDE, tmd STATING PROCEEDINGS. 


General mode 
of defence. 


Setting aude 
proceedings, for 
irr^larity. 


Irregularity, 

what. 


In mesne pro* 
ceasplbc. 


Having stated^ in the preceding ehapters> the various inodes of ^com- 
mencing actions^ and the proceedings therein to the declaration^ oh be- 
half of the plaintiff, with the time allowed for pleading in ordinary cases^ 
and whatever is peculiar to the proceedings in actions by or against attor- 
nies, and against prisoners in custody of ithe sheriff^ &c. or of the marshal 
or warden ; and having taken a view of the means of removing actions 
from inferior courts^ and of motions and rules in general and the practice 
by sumnums and order at4i judge’s chambers^ I shall next proceed to shew 
what is to be done by the defendant, when an action is brought against him ; 
and in so doing shall consider firsts in what cascs^ and upon what grounds, 
he may move the courts to set aside or stay the proceedings : secondly, what 
steps are to be taken by him, when he has no merits ; and thirdly, if he 
has, in what manner he should prepare for and make his defence to the 
action, which will lead on to the consideration of pleas and pleading, &c. 
Upon a review of which it will appear, that the defendant, according to 
the circumstUnccs of his case, either applies to the equitable jurisdiction of 
the court by motion, or relies on his legal ground of defence, by pleading 
it. 

In the defence of an action, one of the first things to be attended to, 
on^lhe part of the defendant, is the regularity of the * proceedings ; fur if 
they are irregular, the courts, on motion S will set thcm.|U3ide. 

An irregularity may be defined to be, the want of adherence to some 
prescribed rule or mode of proceeding ; and it consists, either in omitting 
to do something that is necessary for the due and orderly conducting of a 
suit, or doing it in an unseasonable time, or improjper manner. Ulus, the 
want of notice is an irregularity, whether it be to process, upon a decla- 
ration, or of trial or inquiry : so, if the notice be not given in due time, 
or a pTiCpOT manner. In general, an irregularity is either in mesne pro- 
cess, or the proceedings thereon before judgment, or in the judgment, or 
execution. If there be any irregularity in the process, or notice to appear 
thereto, or in the delivery, filing or notice of declaration, or notice of trial 
or inquiry, the defendant, we have seen ^ may move the coust, on a pro- 
per affidavit to set aside the proceedings, and, if in custody, for his dis- 

* For notices of motion, to^set am pro- * Append. Chap. XX. § 5. And for the ' 
eeedinigt for insularity, see Append. Chap, rule mn thereon, see ad. § 6. and the notice 
XX. $ 1, Jl, 8^ 4. to plaintiff not to make it abiolHte^ id. §^-7. 
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charge on filing common bqil, or entering a common ajipearanoe ; or, if he 
has given bail to the sheriff^ that the bail bond may be" delivered up to be 
cancelled. A judgment by default is irregular, when the defendant, in an Judgment, 
action not bailable, has not b^n ^seryfid wj^ ^a copy of process, or there 
has been no declaration regufarfy delivered or filed, and notice thereof 
given to the defendant^; or when it is signed before the defendant's ap- 
pearance, or without entering a rule to plead, or dcmaudhig a plea, when 
necessary ; before the tune for pleading is expired ; or after a nlga has 
been re^larly delivered or filed \ And when an execution w irregular. Execution, 
the defendant may move to set it aside ; and that he be discharged out 
custody, or that the money levied may be restored to him 

The application to set aside proceedings for irregularity, should be made Application to 
as early as possible, or, as it is commonly said, in the first instance ^ ; and 
when there has been any irregularity, if the party ovcrh)ok it, and take »‘adc. 
subsequent steps in the cause, he cannot afterwards revert back to the 
irregularity, and object to it ®. If there be any defect or irregularity 
therefore in mesne process, or the notice subscribed thereto, or in the ser- 
vice of process, the defendant should take advantage of it before he has 
appeared ‘And if the irregularity be in the delivery, filing, or notice of 
declaration, the application should be made, if possible, tfvo days at least 
before the time appointed for the execution of the writ of inquiry Ir- Wnivor of irre- 
regularity in the service of process, however, is waived by the defendant's 
attorney having written to the plaintiff's attorney, after the process was 
served, undertaking to appear, receive a declaration, and give security for 
costs ^ ; or by the defendant’s paying the debt and part of the costs *, or 
admij^tting the debt subsequently to the service of the writ, and requesting 
time for the payment of it K And, by taking the declaration out of the 
office, or obtaining time to put in bail to the action, the defendant, wc 
have seen ^ waives all objections to the regularity of the process ; the |n- 
tent of which is only to bring him into court. But tliis it seems is only 
a waiver of irregularities in the process, and not in the declaration Yet, 
where the plaintiff declared by the hye, before he had declared in chief, it 
was holden, that taking the declaration by the bye out of the office, w'as a 
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waiver of the irregularity*. So, where the declaration was delivered at 
the same time as a bill of particulars which was insufficient, and another 
order was afterwards obtained for better particulars, the court of Common 
Pl y i y held, that as the defeodant’s attorney had not returned the declara- 
tion, ivith the insufficient particulars, he had waived the irregularity ^ : 
And if the plaintiff take a plea out of the office, and waives 

any objection to the plea, on the ground of its having been pleaded by a 
new attorney, without an order to change the former one In proceed- 
ing against prisoners, an irregularity, we have seen, may be waived by the 
defendant’s pleading \ letting judgment go by default *, or suffering the 
plaintiff to charge him in execution But the giving of a bail bond b, or 
paying or giving security for the debt by a defendant under arrest, will 
not operate as a waiver of the irregularity : And where the defendants 
had appeared to a scire facias, after a rule nisi had been obtained for set- 
ting aside prqpeedings for irregularity, the court held, that the rule having 
been obtained the last day of term, which was no stay of proceedings, the 
defendants were obliged to appear, and therefore it was no waiver K The 
defendant’s pleading, however, to the scire facias, would in such case be 
a waiver of the irregularity K 

In the King’s Bench, it is a rule to refuse motions to set aside process 
for irregularity, even though no new step has been taken in the cause, un- 
less the defendant make his application in a reasonable time \ But, in 
the Common Pleas, a defendant may move to set it aside, at any time be- 
fore a new step is taken in the cause And this was formerly considered 
as necessary ; it being holden, that a defendant who complained of an ir- 
regularity in process, must, if he had an opportunity, have applied to set 
it aside, before the plaintiff had taken any further stop”. But where the 
plaintiff having served an irregulaf process, the defendant gave him notice 
of, the irregularity, and that if he proceeded thereon, the defendant would 
move to set aside the proceedings, this was deemed an exception to the or- 
dinary rule And now, according to later decisions, the court of Com- 
n|on Pleas will not bind the defendant to any particular time for applying 
to set* aside the proceedings ; nor refuse the application, unless the party 
who has served the defective process take some step, by which he shews 
that he means to proceed upon it p ; ip which case, they expect the appli- 
cation to be made immediately P: Therefore, where a defendant has been 
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served with notice of declairation, and interlocutory jud^ent signed^ and 
notice given of executing a writ of inquiry^ he is too late to take advan* 
tage of a defect in the process K And though an appearau^ entered by 
the plaintiff^ according to the statute^ is not of itself sufficient^ in the 
Common Pleas^ to cure a mistake in the service of process yet if notice 
be afterwards given to the defendant^ of the declaration being £led, he 
must apply to the court before judgment In the Exchequer, the ap- In Exchequer, 
plication to set aside proceedings for irregularity, ought to be made in the 
first instance ; and where the party cannot satisfactorily account for not 
applying sooner than he does, the court will not assik him^: and it is 
said to be a rule, that all motions to annul proceedings, on the ground of 
irregularity, should be made the same term with the proceedings com- 
plained of®. In disposing of a rule nkt, for setting aside all proceedings 
subsequent to the writ of quo minus, and service thereof, and staying all 
further proceedings, on payment of the debt, and costs of the writ and 
service, that court would not give an opinion on the alleged unreasonable- 
ness of an attorney’s bill, stated as the sole ground for supporting the rule; 
that being a proper subject of reference to the master ; nor would they 
make such reference a part of the order for discharging the original rule 

There are some distinctions deserving notice, between a mere irregu-^ Distinction be- 
larity, and a complete defect in the proceedings: The former may be 
waived by the adverse party, but not the latter 8. For a mere irregu- defect, in pro- 
larity in the copy or service \ of process, or in the declaration S &c. the 
courts will only set aside the proceedings that arc irregular, leaving the 
plaintiff at liberty to continue his suit from the last regular proceeding 
but for a complete defect, the proceedings are stayed in toto On setting Costs on setting 
aside proceedings for irregularity, the party complained of is in general 
liable to the payment of costs ”, unless the rule be opposed in the first in- 
stance ® ; but on staying them as defective, the costs are in the discretion 
of the court. 


Though the proceedings are regular, yet it sometimes happens that Staying pro- 
they are dfective, as where the cause of action is frivolous, or the action *^‘®****'ff®* 
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brouglit or conducted upon insufficient grounds^ contrary to good faith, or 
without proper authority : and in such cases, the courts on motion will 
order the proceedings to be stayed, with or without costs, according to cir- 
cumstances. 

When debt sued When the debt sued for appears, on the face of the declaration *, or is 
bo^under forty admitted by the plaintiff, or his attorney'*, or proved by the affidavit of 

shillings. the defendant to be under forty shillings, and the plaintiff may recover 

it in an inferior jurisdic^tion, the courts on motion will stay the proceed- 
ings ; it being below their dignity to proceed in such an action. Formerly, 
when the plaintiff demanded more, the court of King’s Bench would not 
have permitted an affidavit to be read, that the defendant owed him less ^ ; 
or that the defendant had applied to the plaintiff for his demand, who 
sent him a bill for goods, to the amount of 1/. 18«.® : but the practice has^ 
been since altered as above, agreeably to the usage of the court of Exche- 
quer. In the latter court however, on a motion to set aside proceedings as 
infra dignitatem, on an affidavit that the debt sued for does not amount to 
40^., the court will not inquire into the amount, if an affidavit be put in, 
on shewing cause, that the demand exceeded that sum ; but will at once 
discharge the rule with costs And it should be observed, that an action 
cannot be brought in the county court, unless the cause of action arise, 
and the defendant reside, within the county ^ : Therefore, though the de- 
mand be for less than forty shillings, if the cause of action arise in one 
county, and the defendant reside in another, the action may b'S^ brought in 
a superior court In trofoer, the court of Common Pleas would not stay 
proceedings, on an affidavit from the defendant, that the cause of action 
did not amount to forty shillings \ the amount of the value of the article 
• sought to be recovered by such action, being mere matter of calculation, 
to be ascertained by a jury And where a defendant, living within the 
jurisdiction of the court of requests for Westminster, was sued in the 
King’s Bench, for a debt under forty shillings, and neglected to take ad- 
vantage of the statute 23 Geo. 11. c. 27. by pleading it in bar, the court 
i^ould not, after verdict for the plaintiff, either suffer a suggestion to be 
entered on the record, that the defendant lived within the jurisdiction, or 
stay the proceedings '. So, where a cause has been removed from an 
inferior court, this court will grant a procedendo, if the debt or damages 
appear to be under forty shillings ^ : But the court refused to quash a ccr- 
lioi'ari upon this ground, in an action for an assault br6ught againsi excise 
officers, who could not have had an impartial trial in the inferior court 


* 3 Bur. 1592. 

*» 2 Blac. Rep. 7.54. 2 New Rep. C. P. 
84 . 

‘ 4 DArnf. & East, 495. 6 Durnf. & Bast, 
64. mate v. GnJUhs, T. So Geo. III. K.B. 

Say* Rep. 219.240. 3 Bur. 1592. 2 
Cliit. Rep. 395. 

« Per Cur. T. 21 Geo. III. K. B. 

^ 2 Price, 8. and see 2 Chit. Rep. 395. 

' 6 Dumf. & East, 175. 8 Dumf. & Eut 


235. 1 East, 353. (a). 1 Dowl. & RyL 359. 
2 H. Blac. 29. 1 Bos. & PuL 75. 3 Bos. & 
Pul. 617. .but see 2 Chit. Rip. 395, 6. 

8 Moore, 220. 1 Bing. 270. S. C. 

* 3 fiurnf. & East, 452. 1 East, 354. 
(a). 

^ Brownl. Mrev. Jud. 140. 2 Brownl. 82. 
Moyle, 60. Clift, 374. 

' 4 Dumf. & East, 499. Ante, 399. 
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Bjr the statute 21 Jao. I. c. 4. ^ I. <'all ofiences agauut any peml sta^. In penal actions, 
tute, for which any common informer may lawfully ground any popular 
** action^ bilh plaint^ suit or information^ before justices of assize^ justices 
of nisi prius or gaol delivery, justices of oyer ^nd iermitier, or justices 
of peace in their general or quarter sessions, shall be commenced, sued, 
prosecuted, tried, recovered and determined, by way of action, &c. be- 
fore the justices of assize, &c. or before the justices of peace of every 
county, city, borough, or town corporate, and liberty, having power to 
inquire of, hear and determine the same, wherein such offences shall be 
" committed, in any of the courts, places of judicature, or liberties afore- 
said respectively only, at the choice of the parties which shall commence 
suit, or prosecute for the same, and not elsewhere : with an exception 
of certain offences, concerning popish recusancy, or for maintenance, 
chamjierty, or buying of titles, &c.**' This statute has been construed 
to restrain the jurisdiction of the King^s Bench, in actions of debt by 
common informers, in cases where the penalty may be sued for by action, 
bill, plaint, suit or information, either in the courts at Westminster, or at 
the assizes or sessions of the peace, as on the statute 5 Eliz. c. 4. : and 
they cannot in such cases bring debt upon the statute, in the King's Bench, 
unless the cause of action arise in Middlesex, where the court sits ; but 
must prosecute by information, &c. before justices of assize, &c. as the 
statute directs \ So, an action to recover a penalty, under the statute 5 
& 6 Edw. VI. c. 14. must be brought in the county where the fact was 
committed, and not commenced in the superior courts at Westminster ®. 

But the statute 21 Jac* I. c. 4. is confined to such statutes* only as were 
in being at the time of making it, and does not extend to any offenii 
created since that statute ; so that prosecutions on subsequent penal sta- 
tutes are not restrained thereby, but that statute is, as to them, as if it 
were repealed pro tanto It is also settled, that this statute docs not 
give any new jurisdiction to the justices of assize, &c. where they had 
none before ® : and therefore, where the penalty is to be recovered by ac- 
tion, &c. or information, either in the courts of record at Westminster 
only, or in the king's courts, wherein no essoign, protection, or wager of 
law shall be allowed, (which words are held mean the courts at WesU 
minster,) the statute 21 Jac, 1. docs not apply and a suit prosecuted at 
the assizes, &c. to recover such penalty is erroneous And, for the same 
reason, the statute only restrains the proceedings on penal statutes in the 
superior courts, where the informer, b^ore the passing of that statute, 
might have sued in the inferior as well as the superior courts, by action, 
bill, plaint, suit, or information^. The true rule seems to be, that on all 


•S3. 

» 1 Salk. 873. 

* Willes, 634. 

' 1 Salk. 878, 8. SeL M PrL 6 Ed. 636, 

&c. 

® Cro. Car. 113. Carth. 465. 4 Durnt 
& East, 116. 


f Cro. Car. 112. W. Jon. 193. T.liaym. 
394. 3 Durnf. & East, 363. 

• Cro. Car. 146. 2 Str. 1143. 

^ 4 Dumf. & East, 109. Rex v. Ferris, H. 
87 Geo. III. in Scae, 1 Wms. Saund. 5 Ed. 
812. 6. m nofti; 
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For want of 
affidavit, that 
offence was com- 
mitted in county 
where action 
brought, &c. 


In action for 
bribery. 


OF SEtTING ASIDE, AND 

penal laws antecedent to the statute 21 Jac. I. c. 4. where the justices of 
assize and superior courts at Westminster have a* Concurrent jurisdiction, 
Indh as to ike snhject matter and mode of proceeding^ the suit must be 
Gommenced before justices of assize, or at the sessions, and not before the 
justices at Westminster: For though the statute 21 Jac. I. gives* no new 
jurisdiction to inferior justices, yet it in terms takes away the jurisdiction 
of the courts at Westminster, But in suits on those statutes that give 
dehty &c. and mention not justices of assize or of the peace, or where the 
inferior coitrt has not a concurrent jurisdiction, both as to the subject mat- 
ter and mode of |irocceding, they must be brought in the superior courts 
otherwise there would be a defect of remedy ^ 

By the same statute, § 4. " no officer or minister of any court of re- 
cord, shall receive, file or enter of record, any information, bill or plaint, 
count or declaration, grounded upon the said penal statutes, or any of 
** them, which are appointed to be heard and determined *in their proper 
counties, until the informer or relator hath first taken a corporal oath, 
before some of the judges of that court, that the offence or offences laid 
in such information, Ac. was or were not committed in any other county 
than where, by the said information, &c. the same is or are supposed to 
have been committed ; and that he believeth in his conscience the of- 
fence was committed within a year before the information or suit, within 
the same county where the said information or suit ^vas commenced, the 
same oath to be there entered of record ^ And upon this clause of the 
statute, the proceedings were stayed on motion, in a action on the 

25 Edw. II1\ St. 4. c. 3. where the application was made in an early stage 
of the cause ; because no affidavit had been filed, that the offence was com- 
mitted within the county where the action was brought, or within a year 
before the bringing of it, according to the 21 Jac. I. c. 4 \ But in a 
subsequent case, where the application was not made till after verdict, 
the court would not stay the proceedings on a similar ground, in a penal 
action on the 21 Hen. VIII. c. 13. § 26. for non-residence ^ 

In an action for briberp, on the 2 Geo. II. c. 24. the courts will stay 
^e proceedings, even after verdict, upon the clause of discovery or if 
there has been any wilful delay in prosecuting the action^. But until the 
defendant appears to the writ, the question as to the wilfulness of the de- 
lay does not arise : Therefore, where the writ was returnable on the first 
return of Trinity term 1821, and the plaintiff did not declare till the 1st 
of June 1822, and no appearance had been entered for the defendant ; the 
court held, that the proceedings could not be stayed under the above sta- 


On 8tai.l8 Geo. tute The proceedings have been stayed in an action on the 18 Geo. II. 


* 4 Durnf. & East, 116. but see S Wils. 36. 8 Wins. Saund. 5 Ed. 

» Wiliest 635. (a). Id. n. 1. 148. h» c, where the party was put to his au« 

' ^ $ 8. dita guereia, 

^ 2 Dumf. & East, 874. > 3 Dumfi & East, 5. but see the case of 

* 3 Durnf. & East, 368. and see 8 Str. Jrtom, tarn, v. Sir William MaimerSy E. 

1081. 1 H. Blac.546. 3 Maule & Sel 480. 44 Geo. HI. K. B; 

^ 4 Bur. 8887. 1 Blac. Rep. 666. 8. C. M Dowl A Ryl 518. 
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(N 34. j 1. for keeping a gaming house ; because^ by a previous statute \ 
the penalty is payable oil conviction^ before a justice of the peace. And On turnpike act. 
they might also^ it secms^ have been stayed^ in an action on the general 
turnpike act 13 6co. III. c. 84 $ 19 ^ for using a greater number of 
horses than is thereby allowed for drawing waggons^ &c. on the ground of , 
its being necessary by reason of deep snow or ice : but in order to s&y 
the proceedings on that ground^ an application must be made to the court 
above> in which the action is brought, and the defence is not available 
at nisi prius^. In an action for non-residence, on the statute 43 Geo. III. In action for 
c. 84. § 12. the proceedings were stayed after dedaraticju, in the Common 
Pleas, on the statute 54 Geo. III. c. 6. ^ : But the court would not stay 
the proceedings, on a writ suggested to be the commencement of an ao« 
tion for non-residence, htfore the delivery of the declaration, without 
some other evidence of the nature of the action ^ : and they refused to 
extend the relief of the statute, to a case where the defendant had ob- 
tained a rule to compound, before it Iiad passed 
Actions or prosecutions for the recovery of penalties on the reve- For penaltiesi 
nue laws, must, by several acts of parliament, be commenced and carried 
on in the name of the attorney general, or other officer of the revenue. 

Thus, by the 26 Geo. III. c. 77* § 13. if an action be commenced or Relating to cu». 

prosecuted, for the recovery of any penalty or forfeiture, by virtue of excise. 

** any act relating to the custmns or excise, unless the same be commenced 
and prosecuted in the name of the attorney general, or some officer of 
the said revenues, the same, and all proceedings therein, are declared to 
be null and void ; and the court shall not permit or su^cr any pro- 
ceedings to be had thereupon 8.” By the 36 Geo. III. c. 104. § 38. "it Lotteries. 

" shall not be lawful for any person or persons to commence or enter, or 
cause or procure to be commenced or entered, or filed or prosecuted, 

" any action, jsuit, bill, plaint, or information, for the recovery of any pe- 
nalty or penalties, inflicted by any of the laws touching or concerning 
" lotteries, or by that act, unless the same be commenced, entered, filed 
" and prosecuted, in the name of his majesty's attorney general, in the 
" court of Exchequer at Westminster, if the offence shall be committed 
** in England ; or, in the name of his majesty's advocate general in ihe 
court of Exchequer in Scotland, if the ofience be there committed : 

^ IS Geo. II. c. S8. § 1. Taunt. 807. I Marsli. 872. S. C. 5 Taunt. 

^ This statute has been since repealed, by 848. 1 Marsh. 887. S. C. 6 Taunt. 198. 1 
stat. 8 Oeo. IV. c. 1S6. and see stat. 4 Geo. Marsh. 547. S. C. Sec also the statute 57 
IV. c. 95. to explain and amend the latter Geo. III. c. 99. § 5, Ac. for enforcing the 
act. residence of spiritual persons on their bene- 

M1 East, 484. fices. 

® 5 Taunt. 805. This statute was conti- * 6 Taunt. 804. 
nued by the 54 Geo. III. c. 44. And, by the ^ Id, 806. 

statute 64 Geo. III. c. 54. § 4. the court, * And see 6 Geo. IV. c. 108. $ 100. ac- 

or a Judges is authorized to stay the proceed- cord.: and, by § 101. of that statute^ the st- 
ings in such an action, upon certain coiidi- tomey general may enter a tuili jiroseqyi, on 

tions : And for determinations on this sto- informations exhibited for penaltses. 
tute, see 5 Taunt. 629. 1 Marsh. 868. 5 




Stamp duties. 


By Bank acts. 


By aniiuitv net, 
17 Gu). III. 
c. 36. 

KnroUneiit of 
memorial, and 
Its conttiits. 


Statement of 
consult latiori, in 
deed, &l. 


^ aetion^'^&c. dkoU be eominteibedi<<» eatN^fdle^ttliy ot&cf 

TMty f^Arjfiftinga, the.stfmet. and^all proc^diiiffe thijeaponSied^ bh 
^f'deehisd Ite botn&Uf and void; and the ^nitivhere Budk ftfocoediiigs 
shall be 60 comvieiicecl* ** shall ea^se the same to be stayed/' And there 
« is a similar clause jti the statute 44 Geo< III. e. 98. $ 10« with rei^eot to 
actions^&c. for the recovery of penalties incurred by virtue of that or any 
other act or acts of parliament^ relating to his majesty's stamp duties^ or 
any other duties under the management of the commissioners of the du« 
ties on stamped vellum^ parchment mld»paper^ 

By the Bank acts the courts were authorieed to stay proceedings^ in 
actions brought against the governor and company of the Bank of Eng^ 
landi during the continuance of the restriction thereby imposed on pay-* 
ments by the said governor and company in cash, to compel payment of 
any note of the said governor and company expressed to be pa 3 rable on 
demand ; or of any note of the said governor and company, made payable 
otherwise than on demand, or of any other debt, which the said gevernor 
and company should be willing to pay in their notes expressed to be pay- 
able on demand; until the expiration of the time limited for the con- 
tinuance of such restriction. 

By the annuity act, Geo. IJl. c. 26. § 1. it was enacted, that ^ a 
memorial of every deed, bond, instrument, 6t other assurance, whmby 
" any annuity or rent charge should be granted for one or more life or 
lives, or for any term of years, or greater estate, determinable on one 
or more life or lives, should within twenty days of the execution of such 
deed, &c.d)e enrolled in the high court of Chancery; and should con- 
tain the day of the mon^, and the year, when the deed, &c. bore date, 
and the names of all the parties, and for whom any of them were 
trustees, and of all the witnesses ; and should set forth the aiinual 
sum or sums to be paid, and the name of the person or pej^sonsfor whose 
life or lives the annuity was granted, and the consideration or consi- 
** derations for granting the same ; otherwise every such deed, &c. should 
be null and void, to all intents and purposes." By a subsequent clause 
it was further enacted, that « in every deed, instrument, or other assu- 
" ranee, whereby any annuity or rent charge should be granted, or at- 
tempted to be granted, the consideration really and bond Jide, (which 
blioulcl be in money only,) and also the name or names of the person or 
persons by whom, and on whose behalf, the said consideration, or any 
part thereof, should be advanced, should be fully and truly set forth 
and described in words at length ; and in case the same should not be 
** fully and truly set forth and described, every such deed, &c. should be 
** null and void, to all intents and purposes." 

* And sec the statute 35 Geo. III. c. 55, 59 Geo. III. c. 49b J 1. the restrictions oa 

$ payments in cash, under these several aotsb 

** 87 Geo. III. c. 45. § 3. 87 Geo. III. Snally ceased and determined, on the fir^. 
c. 91. § I. 88 Geo. III. c. 1. $ 1. 48 Geo. day of May 1838. 

111. c. 18. 59 Geo. III. c. 33. But by stai. ‘ § 3. 



MivtKd itti 

AskA,hfAeJaurthHctim€^ Suyin^procied. 

« AmM be returned to the person advanting life same; fnf^ikcBaftihe ^ 
consjAefEtioBj or any part of it> was paid in kotee, flf 'i6i]r dP the^ ootesj 
with the privity and consent of the person advaneini|| {he sfiune^^liljboiild 
not be paid when due, or should be cancelled or dedtroyed^ without be* 
ing first paid; or if the consideration^ or any part of it, was^paid in 
** goods; or if any part of the consideration was retained, on pretence of 
answering the future payments of the annuity, or any other pretence ; 
in all and every of the aforesaid oases, it should and might be lawfbl 
^ for the person by whom the annuity or rent charge was made payable, 
to apply to the court in which any action was brought fbr payment of 
** the annuity, or judgment entered, by motion, to stay proceedings on the 
** judgment, or action ; and if it should appear to the court, that such Cancelling 
** practices as aforesaid, or any of them, had been used, it should and 
might be lawful for the court to order the deed, bond, instrument or 
other assurance, to be cancelled, and the judgment, if any had been en-* 
tered, to be vacated/' 

By this latter clause the courts had, in certain cases, an express juris- Jurisdiction of 
diction given them, by motion, to stay proceedings in an action brought for ^ ^ 
payment of the annuity, or on a judgment entered ; and to order the deed, 

&c. to be cancelled, and the judgment to be vacated. In other cases, not In other cases* 
specially provided for by the above clause, where a warrant of attorney 
has been given to confess a judgment, or judgment has been entered up in 
the King's Bench, for securing the payment of an annuity, the court, in 
virtue of their genero/ jurisdiction, will enter into the validity of the war- 
rant of attorney, or judgment, upon motion ; and if the provisions of the 
act have not been complied with, will vacate the warrant of attorney, or 
set aside the judgment ^ And judgment was set aside for want of a me- 
morial, though it had been omitted at the request of the grantor But 
where an action was brought by executors, on a bond g\yen by the de- 
fendant to their testator, for securing an annuity, and, upon a plea of non 
est factum, they obtained a verdict and judgment, and levied execution 
thereon, the court held this not Co be a case where they could give relief, 
upon a summary application under the annuity act, for a defect in the me- 
morial^ ; for the act only meant to refer to such judgments on warrants 
of attorney, as were intended to be a part of the security for the annuity, 
and not to extend to cases where a judgment is obtained in the ordinary 
course of law, on any instrument given for securing the same And the 
court of Common Pleas set aside a judgment and warrant of attorney. 


•4Durnf.&Ea8t,694;. 1 H.B1ac.669. 
4 Bro. Ch. Caa. 810. 2 Ves.>n. 188. S. C. 
6 Dunit & East, 787. 1 Bos. & PuL 4dl. 
8 Taunt. 540. 10 Moora^ 172. 9 Bhig. 475. 
8.L C. But where a warrant of attorney was 
given to enter up judgment in.^e Common 
Fleas, upon which judgment was entered up 


mistake in the King’s Bench, it seems that 
the latter court, though they will set aside the 
judgment, will not order the warrant of attor- 
ns to be vacated. 6 East, S4l. (a), 
k 8 Chit. Bop. 84. 

* 7 Dumf. & East, 405. 

* Per Ld. KenyoUf 7 Dumf. & Bait, 494. 
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By annuity act, 
dS Geo. 111. 
c. 141. 
Enrolment of 
memorial, and 
its contents. 


or mvviim 

givea to secure an annuity, fo^ « defect fai the jnenuirkd/iifidiou^ cdsts, 
because it was the case of an executor ^ ^ ^ 

Upon the fourth section of the act, it has been holden, that the applica- 
tion to the court should be made by*tbe person by whom the annuity is 
payable ^ ; but the court in one instance set aside a judgment entered on 
the annuity bond, and execution sued out thereon, for a defect in the me- 
morial, upon the application of a judgment creditor of the grantor, with a 
view of letting in a subsequent judgment of his own ^. In a later case 
however, where the grantor of an annuity had asp^ed a lease for securing 
the payment of it, and afterwards sold his interest in the lease to a feir 
purchaser, it was holden that the latter was not entitled, under that sec- 
tion, to apply to the court, to have the security delivered up to be can- 
celled, because the memorial required by the act was not duly registered 
And where the attorney for the grantor of an annuity, at the time of the 
payment of -the purchase money, took and retained an unreasonable part 
thereof for the expenses of the deed, the court on that ground would not 
set aside the annuity®. By the above section, the courts arc expressly au- 
thorized to order the deed, &c. to be cancelled, as well as to set aside the 
judgment, or stay the proceedings : But where the application is made to 
the general jurisdiction of the court, it seems that they will only vacate the 
warrant of attorney, or set aside the judgment or execution ; and not make 
any order respecting the deeds, fee. which are declared by the act to be null 
and void, to all intents and purposes^. And in general, the fourth section 
of the act is not imperative on the court ; but it is in their discretion, 
cither to vacate the securities given for an annuity, in case of a violation 
of that clause of the act, or to do so on certain terms, or to refuse to do so, 
according to the circumstances of each particular case s. 

By the statute 53 Geo. 111. c. 141. § 1. the former act was repealed, 
save and except so fer as regarded any annuities or rent charges which 
had been previously granted : And it is enacted thereby, that Avithin 
" thirty days after the execution of every deed, bond, instrument, or other 
assurance, whereby any annuity or rent charge shall, from and after the 
^ passing of that act, be granted for one or more life or lives, or for any 
term of years, or greater estate, determinable on one or more life or lives, 
a memorial of the date of every such deed, bond, instrument, or other 
assurance, of the names of all the parties, and of all the witnesses 
thereto, and of the person or persons for whose life or lives such annuity 
or rent charge shall be granted, and of the person or persons by whom 
the same is to be beneficially received, the pecuniary consideration or 


® 1 Bos. & PuL 385. 

^ 7 Moore, 63. 3 Brod. & Bing. 365. 
S. C. 

® 5 Durnf. A East, 9. 

^ 6 Durnf. & East^ 403. but see 8 East, 
563. 

« 7 Taunt. A96. 


f 2 Ves. Jun. 138. 6 Durnf. & East, 404. 
739. 7 Durnf. & East, 253. 3 East, 500. i 
Marsh. 483. .10 Moore, 172. 2 Bing. 475. 
S.C. but see 1 Bos. & Pul 66.482. 

■ 6 Bam. & Aid. 61. 2 Dowi. & ByL 
150.S.C. 4 



considexiiition8;for granth^ tbe loDft^ and>tha'aQii«^il aiim^.oi!.<aTO ta b« 
paid^ shall be enrolled in the high court of Chano^f> in the form or to 
the effect therein mentioned^ with such alterationa therein^ as the nature 
and.drcumstances of any particular case may reasonably require: others 
wise every such deed^ bond^ instrument^ or other assurance^ shall be null 
and void/ to all intmits and purposes*." And that "in every deed, bond, Names of p^lcs 
" instrument,, or other assurance, whereby any annuity or rent charge sl^, ***" 

" from and after the passing of that act, be granted, or attempted, to be 
" granted, for one or more life or lives, or for any term of years, or greater 
" estate, determinable on one or more life or lives, where the person or 
" persons, to whom such annuity shall be granted, or secured to be paid^ 

" shall not be entitled thereto beneficially, the name or names of the perr 
son or persons who is or are intended to take the annuity beneficially, 
shall be described in such or the like manner, as is therein before re- 
quired, in the enrolment; otherwise every such deed, instrument, or 
" other assurance, shall be null and void 

And if any part of the consideration for the purchase of any such an- Staying proceed- 
" nuity or rent charge, shall be returned ^ to the person advancing the same; 

" or in case such consideration, or any part of it, shall be paid in notes, 
if any of the notes, with the privity and consent of the person advancing 
" the same, shall not be paid when due, or shall be cancelled or destroyed, 

" without being first paid ; or if such consideration is expressed to be paid 
" in money, but the same, or any part of it, shaE be paid in goods ; or if 
the consideration, or any part of it, shall be retained, on pretence of 
answering the future payments of the annuity or rent charge, or on any 
other pretence ; in aU and every the aforesaid cases, it shall be lawful 
" for the person by whom the annuity or rent charge is made payable, or 
whose property is liable to be charged or affected thereby, to apply to 
" the court, in which any action shaU be brought for payment of the an- 
nuity or rent charge, or judgment entered, by motion, to stay prooeed- 
" ings on the action or judgment ; and if it shaU appear to the court that 
such practices as aforesaid, or any of them, have been used, it shaU and 
may be lawful for the court to order every deed, bond, instrument, or 
other assurance whereby the annuity or rent charge is secured, to be 
" canceUed, and the judgment, if any has been entered, to be vacated 

This act does not extend to Scotland or Ireland nor to any annuity Cases to which 

or rent charge given by wiU, or by marriage settlement, or for the ad- 
vancement of a child; nor to any annuity or rent charge secured upon 
freehold, or copyhM or customary lands, in Great Britain or Ireland, 
or in any of his majesty’s possessions beyond seas, of equal or greater 
" annual value than the said annuity, over and above any other annuity, 

" and the interest of any principal sum charged or secured thereon, of 
" which the grantee had notice at the time of the grant, whereof the 
" grantor is seised in fee simple, or fee tailinpossessioni or the fee simple 
whereof in possession the grantor is enabled to charge at the time of the 


• 52 . 

»»§ 4 . 
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** grfilt ; or seeared by the transfer of Hock, in ^y of tho public 
ftinds^ the dividends whereof are of equal or greater annual value than 
" tile said annuity; nor to any voluntary annuity or rent charge^ granted 
without regard to pecuniary consideration^ or money's worth ; nor to 
^ any annuity or rent charge granted by any body corporate, or under any 
« authority or trust created by act of parliament/’ ^ 

When no memo. A mere surety, who charges with the payment of an annuity his estate 

rial it required. simple, of which he was seised in possession at the time of granting 

it, and which was of greater annual value than the annuity, is considered 
as a grantor, within the meaning of the annuity acts * ; and therefore, in 
such case, no memorial is required K Where, on a fair and bond Jide sale 
of an interest in land, the consideration, in part or in the whole, is an an., 
nnity to be paid to the vendor, such consideration is not a con- 

sideration, or money’s worth, within the meaning of the statute 53 Geo. III. 
e. 141. Therefore, where the plaintiff had assigned an interest in coal 
mines to the defendant, in consideration of an annuity for her life, and for 
the payment of which a bond was conditioned ; the court of Common Pleas 
Time of enroll- held, that such bond did not require enrolment A memorial of an an- 
ing memorial, jmfty deed, enrolled within thirty days after execution of the deed by the 
What need not gnutec, is good, though enrolled before execution by the grantor^. And a 
be stated therein, memorial, when necessary, need not state that the annuity is redeemable®; 

nor the name of tlie party, to whom the warrant of attorney for securing 
it was given * ; nor for what penal sum it authorizes a confession of judg- 
ment^. 

^at a sufli- It is sufficient to state in the memorial, that the annuity was granted for 
cient sutement. ^ (naming them,} without stating their description, by 

residence or otherwise, or adding that the annuity was granted for their 
joint lives, or the life of the survivor, or for a term of years determinable 
on those lives And where an annuity deed contained a covenant by the 
grantor, that he would not at any time during the continuance of the an- 
nuity, go upon the seas, .or to parts beyond them, without first giving the 
grantee seven days notice in writing of such his intention, in order to enable 
him to pay such additional premiums of insurance as might be incurred on 
aeooiint thereof, which premiums the grantor covenanted to pay to the 
grantee ; the court of Common Pleas held, that it was not necessary to 
state such covenants in the memwial, under the statute So, where the 
grantor of an annuity assigned a policy of insurance on his own life to the 
grantee, whereby the latter was enabled to insure the life of the former at 
a less premum than ho otherwise could have done, the court held, that such 
assignment ^vas no part of the consideration, and need not therefore have 

' ® 17 Oca HI. c. 26. § 8. 53 Ccc. IIL ctat 53 Gea III. c. Ul. 

S 10. « 8 Bing. 815. 6 Birn. & Crei. 49. 9 

^ 6 Barn. & Aid. 444. Dowl. & Ryl. 113. S^C. ia Error. 

5 libm, 429. 8 Brpd, Sr Bing. 708. ® 3 Barn. A AM. 806. 

8. 'C. anl see 5 hlooreb 689. on atat. 17 / 4 Bsrn. A Aid 881. 

Geo. life. 86. and 8 Barn. A Cris. 875. *5 Mpoi^ 63. ' - ' 

4 DewU A Byl. 549. S. C. 4 Bing. 314. ou 
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been set dut in the memorial *. ISo^ iiirhm'm tnnuitjr im granted by an 
indenture^ which also contained a rtiease of a former aamdty; the court 
held^ that it was sufficient to describe the annuity deed in the memorial^ 
as a grant of an annuity ^ 

When, part of the consideration for an annuity had been deposited in the What St, or not^ 
hands of the grantee’s attorney^ till certain houses^ ont of which the an- tainer^c. 
nuity was granted^ should be completed^ but it appeared that the money 
deposited had all been paid over to the grantor, in a short time after the 
date of the deeds, and there was no fraud in the transaction, the court re« 
fused to set aside the annuity, on the ground that the power given to them 
by the above act was discretionary, and that this was not the case of a 
fraudulent retainer contemplated by the act But where, upon the grant 
of an annuity, the agent of the grantee, on paying the consideration mo- 
ney, retained, or caused to be returned to him, a considerable sum for the 
expense of deeds, investigating title, joumies, drc., (two witnesses, brought 
from a considerable distance for the purpose of attesting the execution of 
the annuity deed, having first retired,) the court of Common Pleas held 
this to be an illegal retainer, for which the grantee was responsihle ; and 
on that ground set aside the annuity, ten years after it had been granted 
and acted on, though the grantee alleged that he had given no authority 
fur, and was ignorant of, such retainer^. And where an annuity being in 
arrear, and the rents of an estate on which it was secured being unpaid, 
the trustee of the estate, who had negotiated ^le annuity between tbe 
grantor and grantee, advanced a sum to the latter, in anticipation of the 
coming rents, and received from him, on such advance, the commission he 
usually received on annuity payments, the court of Common Pleas set aside 
an execution, which, the rents proving insufficient, was afterwards issued 
for this sum, in the name of the grantee, against one who, as surety for the* 
payment of the annuity, had given a warrant of attorney to confess judg- 
ment and also another execution, which, under similar dreumstanoes, 
the grantee afterwards issued for this sum, against the grantor 

It having been decided by the court of King’ s Bench, that the memcM 
rial of an annuity must contain the description and place of residence of 
the witnesses to the Annuity deed if, it was, in consequence of that dcci-« 
sion, enacted and declared, by the statute 3 Geo. IV. c. 92.^ that by tha 
said act of the fifty-third of the reign of his late majesty, no further ok 
other description of the subscribing witness or witnesses to any dee^i 
bond, instrument, or other assurance, whereby any annuity or rent ohavga 
was or might be granted, was required in the memorial thereof, beaidea 


Description of 
witnesses, in 
memoriaL 


* 2 Barn. & Cres. 232. S Dowl. & RyL 
26& S. C. and sec 2 Barn. & Cres. 251. 3 
Dowl. & Ryl. 485. S. C. 

^ 6 Barn. & Cres. 866. 

4 Barn. & Aid. 281. 

^ 1 Bing. 234. 8 Moora 109. S. C. and 
see 6 Moora ^91. 8 Moore, 802. 1 Bing. 
287. S. C. 8 Moora 320. n. 9 Moora 708. 
2 Bing. 870. S. C. 3 Bing. 177. 4 Bing. 


26. 6 Bam. & Cres. 165. 

* 1 Bing. 171 7 Moore, 579. & C. and 
see 8 Moore, 224. 1 Bing. 274. & C 8 
Mopra 824* 1 Bing. 316. S. C* 8 Bam* & 
Cres. 165. 

* 1 Bing. 190. 7 Moora 88]. &0. 

* 5 Bum. & Aid. 444. 717. 1 Jhml & 
ByL 874. a C. 

* 51 . 
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^ the names of all such vntnesses;' and that sd th^ said act should be 
deemed, construed and taken." And, in a case arising after the passing 
of 3 Geo. IV. c. 92. where the witnesses to the deeds were an attorney's 
derks, the court of Common Pleas held, that they were snffidently de- 
scribed in the memorial, as clerks to their employer, stating his place of 
residence It having been determilied, however, by the court of King's 
Bench, that the memorial of an annuity must contain the Christian names 
of the subscribing witnesses to the securities ; the initials of their Christian 
names not being deemed sufficient^; it was enacted and declared, by the 
statute 7 ^eo. IV. c. 7d. that by the said act of 53 Geo. III. c. 141. no 
further or other name or names of the subscribing 'U|;itness or witnesses 
to any deed, bond, instrument, or other assurance, whereby any annuity 
** or rent charge is or may be granted, is or are required in the memorial 
thereof, besides the names of all such witnesses, as they shall appear 
signed to their attestations respectively, of the execution of such deed, 
Ac. ; and so the said act shall be deemed, construed and taken : " And 
if the witnesses to the deed are accurately described in the memorial, it is 
sufficient, though they did not see the parties execute 
Consequence of Doubts having also arisen, whether under the said act of the fifty-third 

of one reign of his late majesty, the omission to enrol a memorial of 

of several assur* any one of the assurances for securing an annuity or rent charge, did not 
vitiate the whole transaction, notwithstanding the enrolment of a memo- 
rial of another deed, bond, instrument or other assurance, granting the 
same \ it was further enacted and declared, by the statute 3 Geo. IV. c. 
92.^ that every deed, bond, instrument, or other assurance, granting any 
annuity or rent charge, and of which a memorial shall have been, or 
shall be duly enrolled, pursuant to the said act, notwithstanding the 
** omission to enrol any other deed, bond, instrument, or assurance, for se- 
curing such annuity or rent charge, shall be valid and effectual, accord- 
ing to the intent meaning and true effect thereof, notwithstanding a 
memorial of any other deed, bond, instrument, or assurance, for securing 
the same annuity, shall not have been duly enrolled, pursuant to the 
" said act : Provided always, that nothing therein contained, shall extend 
" to give any other force or validity, to any deed, bond, instrument, or 
other assurance, of which a memorial shall have been duly enrolled as 
aforesaid, than such deed, bond, instrument, or other assurance, would 
have had, if any deed, bond, instrument, or other assurance, for secur- 
ing the same annuity, of which a memorial shall not have been duly 
** en/olled, had never been executed." 

* 1 Bing. 77. 7 Moore, S82. S. C. and S. C. 6 Durnf. & East, 471. 8 Dumf. & 
see 1 Bing. 292. East, 188. 1 Bos. & I*ul. 451. 2 East, 563. 

4 g Bam* & Ores. 1. S BowL & Ryl. 185. S East, 500. 6 East^ 248. but see 4 Burnf. 

S. C. and see 6 Bowl. & RyL 292. 5 Barn. & East, 694. 6 Taunt. 124. 1 Marsh. 478. 

& Cres* 258. 7 Bowl. & RyL 778. S. C. S. C. by which it seems, that the cquVts 
^'8 Bing. 215. 6 Bam. A Cres. 49. 9 would only have set aside the deeds which 

Bowl. & RyL 118. S. C. in Error. * were defective, or not properly wemorialized. 

« 4 Bin. Ch. Cai. 810, 2 Ve^. 154. * § 2. 
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The ftipAef of the party applying^ under the abo^actSjd<»es ttotj it seemsj X^hesalone 
furnish of itself an answer to the application*. But where it appeared that 
he had acquiesced in the payment of the annuity^ and had lain by til! the When court wiU 
persons acquainted with the original transaction were dead> the court re- interfere, 
fused to interfere^ and relieve him in a summary way'*. So, where an 
ejectment was brought to recover p^^sa^i^on of lands extended under an 
elegU, upon a judgment confessed, which had been entered up on a war- 
rant of attorney given fSr securing an annuity, it* was holdento be" too late 
for the grantor to object to the consideration of the annuity, upon a sum- 
mary application for staying the proceedings, after verdict in such eject- 
ment ; because he had an opportunity of making his defence to the action*. 

And it seems that an annuity paid without objection for more than six 
years, shall be protected, by analogy to the statute of limitations, against 
any objection dehors the memorial, for a supposed defect of consideration, 
without strong reasons to the contrary But where the objection to the 
annuity was, that some of the deeds were not udtnessed by all the persons 
mentioned in the memorial, the court on application set aside the warrant 
of attorney, though at the distance of near twenty years, and after the prin- 
cipal parties and witnesses to the transaction were dead ; the merits of such 
objection not depending on any testimony lost by the delay *. And a scire 
facias to revive a judgment entered up by warrant of attorney, given to 
secure the payment of an annuity, and a fieri facias issued thereon, have 
been holden, in the Exchequer, not to be such proceedings, as to call upon 
the grantor of the annuity to avail liimself of an objection to the memorial^. 

If a question, respecting the validity of an annuity, has been decided by After question 
a court of competent jurisdiction, the court of King's Bench will not suffer 
it to be agitated again, if the point has been directly determined ; but that 
is not the case, where the question has only incidentally occurred, and has 
not been positively decided In a modem case however, where, upon a 
previous application to set aside an annuity, for non-compliance with the 
requisites of the act, the rule was discharged upon discussion of the merits, 
the court of King's Bench would not entertain a similar application be- 
tween the same parties, on the same state of facts, though grounded upon 
a new objection to the annuity, which was not before urged or considered**. 

And where a rule to shew cause is obtained in this court, for the purpose Objections to 
of setting aside an annuity or annuities, the several objections thereto, in- be"tatoi kTrule 
tended to be insisted upon by the counsel, at the tizi]^ of making the rule nisL . 
absolute, must be stated in the rule nisi * : " which practice has also been 
adopted in the court of Common Pleas. 


• Grant v. Pofey, T. S3 Geo. III. K. B. 
and see 1 Bos. & PuL 451. 8 Taunt. 435. 
4 Moore, 402. 8 Brod. & Bing. 19. S. C. - 
5 Durnf. & East, 139. and see 8 Durnf. 
& East, 328. 2 East, 85. 565. 2 Chit. Rep. 
82, 3. 4 DowL & Ryl 344. 7 Taunt. 596. 

7 Durnf. & East, 540. and see id» 495. 
jin£e,52l. 

0 2 East, 85. 


* Id, 663. and see 8 Taunt 436. 4 Moore, 
402. 2 Brod. & Bing. 19. 8. C. 

^ Forrest 125. 

. * 6 Durnf. & East 471. and see 8 Durnf. 
& East 828. 2 East 85. 565. 

* 7 Durnf. & East 456. and see id, 495. 

540, i East 637. ^ East 565, 6. 13 East 
590. . i 

> R. X. 42 Geo. IJI.XB. 2 East 669. 
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la 8a actum of iretpass, the preoe^in^ were stayed, in the court of 
King^s Bench^ on the ground that the plaintiff had before brought an action 
of replevin, and recovered dansages for the same cause of action *. But> in 
a qui tarn action for insuring lottery tickets, contrary to the Geo. III. 
c. 34. the court of King’s Bench would not stay the proceedings, upon an 
affidavit of the defendant, that a action had been brought against 

him in the Common Pleas, for the sw^ offence, in which he had had leave 
to compound; but said he must pidtd such mattir specially ^ And the 
court would not stay the proceedings, in an action against a sheriff’s 
officer, .on the 32 Geo. II. c. 28. $ 12. though a similar action had been 
commenced against the sheriff, for the same offence Yet, where actions 
had been brought against both, and a verdict obtained^in each, the court 
stayed the proceedings, on payment of one penalty, and the costs in both 
actions^. So, where if.* and B. having recovered in separate actions for 
Uhels, against different parties engaged in the management and publication 
of the same newspaper, commenced fresh actions against the same par« 
ties, each suing that party against whom the other had recovered, the 
court would not interfere in a summary way, to set aside the latter pro- 
ceedings ^ And where the plaintiff brought replevin for goods levied under 
a warrant of distress, for an assessment made by a special sessions under 
the highway act, 13 Geo. III. c. 78. § 47* on the ground of the premises 
for which he was assessed, being situated without the township which was 
liable to repair the road, the court of Common Pleas refused to set aside 
the proceedings And they would not stay proceedings in an action, on 
the ground of a bill depending in Chancery for the same caused ; nor in 
order to abide the event of a decision in the mayor’s court, as to the exist** 
ence of the debt, on a foreign attachment \ So, in a late case, the court 
of King’s Bench refused to stay execution after verdict and judgment, 
which was affirmed on error, until the trial of an indictment for perjury 
against two of the plaintiff's witnesses in the action ; and because this 
seemed to be a new and dangerou;; experiment, the court ordered the rule 
to be discharged with costs K And where a true bill of indictment for per-« 
jury was found, and the judge at the assizes having refused to try it, on 


* Lamb T. Tiuit, T. 89 Geo. III. K. B. 
tail Mel Bing. 807. 

^ Cowjw 744-. 

* 8 Durnf. & East, 518. 

«* Id, 712. 

* 8 Bos. & Pul. 69. 

* 8 New Rep. C. P. 399. and see 6 Durnf. 
& Ease, 688. 8 Taunt. 681. 8 Moore, 674. 
S. C. accord. Where an act of parllsioent 
orders a distress and sale of goods, as for a 
peiwltj, after convietbn, on the game laws, 
1 Str. 567. 8 Mod. 806, 9. S. C. 8 Str. 
1184. or on the highway ac^ 1 Bamardist. 
K, Bi 110. Wiliest 66& or br a6ne im.. 
posed on an officer, by commissioners of land 
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on the statute 80 Geo. II. c. 19. $ 1. 8 
Moore, 894. this is in nature of an execu-. 
tion; and the conviction being concIusiT^ a 
repleum will not lie : But the court in these 
cases will not stay the proceedings; though, 
in some of them, th^ granted an attachment 
for contempt against the officer for grantiiig, 
and the party for obtaining the reptevnif and 
see Gilh. Repl 121, 8. Bac. Abr. tit. Beple^ 
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Blae. Rep. 1830. 8 Maule A Sd. 585. 8 
DowL & Ryl. 13. 

■ 8 Bos. A PoL 187. and see 9 Pricey 
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^ 6 Taunt. 74. 
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account of manifest iftiperfeetions in the^^ record^ a MU was pvofetred, 
whereupon the defendant was found guilty^ but a new trial was grai^ed^ 
and then the prosecutor^ instead of taking down the old record again; pre-> 
ferred a new indictment for the same offence^ and removed it into the King’s 
Bench by certiorari; thfe court refused to stay the proceedings upon that 
indictment^ until the prosecutor pat^the costs of the former proceedings!* ** . 

In an action brought against the'sheriff^ for money levied under a ^fieri 
facias, without any previous demand/the court of King’s Bench stayed 
the proceedings^ upon payment of the sum levied^ without costs ^ But 
the court of Common Plens would not stay the proceedings^ in’ an action 
for the escape of a ccrtihcatcd bankrupt^ taken in execution^ and released 
by the sheriff upon production of his certificate ^ : nor^ in an action on a 
replevin bond^ because the action was commenced before breach ; for it 
might have been pleaded^ : So^ where a plaintiff deposited a negotiable 
instrument^ on which he was suing^ in the hands of a third person^ at the 
same time giving him notice of the action ; the court held^ that he did not 
thereby part with his right of action ; and though the depositary sued on 
the same instrument^ they would not> at the instance of the defendant^ 
stay the proceedings in the first action ^ And that court refused to stay 
the proceedings in an action brought* by the provisional assignee of the 
insolvent debtors’ courts on an objection that it was not proved, at the 
trial of the cause, that the assignee had the authority of the latter court 
to proceed, pursuant to the statute 1 Geo. IV. c. 119. § 11 

When an action is brought pending a reference, which it has been agreed 
shall operate as a stay of proceedings or otherwise contrary to good faith, 
the courts wrill not suffer the plaintiff to proceed in it : And they will stay 
the proceedings, when the action is brought by an attorney, without proper 
authority ; for otherwise the defendant might be twice charged \ So, where 
an action was brought against an agent for prize money, the court of King’s 
Bench set aside the proceedings, with costs to be paid by the attorney ; 
because the letter of attorney from the plaintiff, to receive the prize money, 
was not duly attested, pursuant to' the 20 Geo. II. c. 24. ^ 6.* And, in 
the Common Pleas, where claims were made on a prize agent, by several 
persons, for prize money due to a *sailor, he was permitted, as a public 
ofiicer, to pay the money into court, fur the benefit of the claimant who 
should prove his authority to receive it^. But where a femex^overt livifig 
apart from her husband, under a sentence of separation, with alimony 
allowed pendente lite in the ecclesiastical court, brought trespass in her 


* 5 Bam. & Cres. 761. 8 DowL & RyL 
590. S. C. 
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° 4 Taunt. 631. 
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husband! s naxne> for breaking and entering her kouse^ and taking her 
goods^ the court of King's Bench refused^ on the application of the defend* 
ants;, to set aside the proce<^ings ; though supported by an affidavit of the 
husband, that the action was brought without his authority®. 

On the merits. On shewing cause against a rule for staying proceedings^ in an action on 
a promissory note, in the King's Bendij on an affidavit that the note was 
obtained without consideration, it tiling objected that the court would not 
interfere in this matter, which was' proper for the trial of the cause; the 
court said, it was often done on such applications, if the other side did not 
contradict the assertion of the defendant ; but when there were contradic- 
tory affidavits, the court would not interfere in this summary way, but put 
the defendant to insist on it as a defence at the trial And where an 
action had been settled, by payment of the debt, and giving a note of hand 
for the costs, amounting to 11. 1 Is. 6d. which note not being paid on de- 
mand, the plaintiff's attorney signed judgment, the court set it aside ; 
saying, that by talcing the debt, and note for the costs, the amount was 
liquidated, and judgment could not be signed in an action that was so 
settled ; and that an action might certainly have been brought on the note 
in the county court, and the value recovered, at much less expense than by 
signing judgment in the court abovb But where there was an undertak- 
ing to pay the costs of an action in a limited time, and they were not so 
paid, it was holden that the plaintiff might proceed in the action for no- 
minal damages _____ 


Other grounds There arc other grounds for staying the proceedings ; not absolutely, 

cc^dingfc ^ time, or until something be done for the benefit of the defend- 

ant : These are, pending a writ of error ; until security be given for the 
payment of costs ; or until the costs arc paid, of a former action for the 
same cause. 

Fending error. A wit of error regularly sued out is a supersedeas of execution, in the 
King’s Bench, from the time of its allowance or, in the Common Pleas, 
from the delivery of it to the clerk of the errors provided bail, when 
requisite, be put in thereon in due time But this does not prevent the’ 
plaintiff from proceeding by scire famas, or action of debt on the judg- 
ment, against the principal ; nor, after the return of non esi inventus to a 
capias ad satufaciendum, by scire facias, or action of debt on the recc^- 
nizance, against the bail. In such cases however, if the writ of error be 
not evidently brought for the mere purpose of delay, the courts will stay 
the proceedings upon terms, pending the writ of error But this is not a 
When writ of matter of course * : and if it be apparent to the court, that the writ of 
forjelnyv *^^"^**^ brought merely for delay, they will not stay the proceedings K 


^ 9 East, 471. and see 2 Chit. Rep. S92. 
** Turner v. Tayhr^ E. 23 Geo. 111. K. B. 
Brotm, Executor, v. MUldtelon, £. 22 
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^ 1 Salk. 321. 1 Bur. 340. 
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® 2 Str. 761. 1 Diirnf. & East, 279. and 
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® Cart^ V. Boberts, M. 28 Geo. III. K. 



STAYING PROCEEDINGS. 


531 


How tliat is to be made out, depends upon the circumstances of each par« 
ticulor case. In general, the court will not ^tay the proceedings, wlicre 
the defendant or his attorney has declared, that the writ of error was 
brought only for delay, or used expressions taiitauioiint to such a declara- 
tion * : But the declaration of an ^torney's clerk \ or of one of several 
defendants S or the belief of the pl|jntiff, or his attorney*^, that it is 
brought for delay, is not suffici^ ; . nor that the defendant had acknow- 
ledged the debt to be due, before and since the commencement of the ac- 
tion ® ; nor that he had said to the plaintiff, that when he could put off 
the matter no longer, he would go to gaoK ; nor that his attorney had de- 
clared, that the debt would be settled, and that time was all the defendant 
wanted e. The court of King’s Bench, in one case^, ordered the proceed- 
ings to be stayed, pending a writ of error, on a judgment of nmsuit; al- 
though there was no declaration of the defendant, or his attorney, that it 
was brought for delay : aild there was a similar decision in the Common 
Pleas ^ But it is now settled, in both courts, that the proceedings cannot 
be stayed, pending a writ of error on such judgment, unless some real error 
be pointed out K And where the defendants, on a judgment recovered in 
the Common Pleas, first brought a writ of error in the King’s Bench, and 
then brought another returnable in Parliament, after which they non- 
prossed the first writ of error, and then obtained a rule to shew cause, why 
the proceedings in an action upon the judgment brought in the King's 
Bench should not be stayed, pending tlie second writ of error, the latter 
court discharged the rule with costs ; as it plainly appeared, from the de- 
fendant’s own conduct, that there was no foundation for a writ of error, 
and that it could only be brought for vexatious purposes I 

In order to stay the proceedings in an action of debt on judgment, pend- 
ing a writ of error, it is necessary, if the action be bailable, that the de- 
fendant should be first in court, by putting in and perfecting bail And 
where an action is brought upon a judgment of the Common Pleas, the 
court of King’s Bench will not stay the proceedings, pending a writ of 
error, without the defendant's giving judgment in the second action ", and 
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113. Pr. Reg. 83. S. C. 
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In debt on judg- 
ment 



-532 or SBTTIKO aside, and 


Suing out exe- 
cution on second 
Judgment, pend- 
ing error on 
iirst. 


In scire /ttcius, 
or debt on re- 
rognizance^ in 

K. B. 


In C. P. 


undertaking not to bring a writ of error upon that judgments But if 
the aotion be brought upon a judgment of the King's Bench> these terms 
make no part of the rule ; because in general^ actions on judgments are 
vexatious^ and the plaintiff might have Us execution on the first judg- 
ment ^ : And where the proceedings were stayed without imposing these 
terms^ and the plaintiff died befor^^,|^t9lgment affirmed^ the court would 
not afterwards permit judgment to entered nunc pro tunc 

If the defendant bring a writ of error^ after which the plaintiff bring 
an action on the judgment and recover^ he cannot sue out execution on 
the second judgment^ in the King's Bench^ till the writ of error be deter- 
mined \ But where, several years having elapsed after judgment ob- 
taincd> the plaintiff brought an action upon the judgment, and after judg- 
ment signed in that action, the defendant sued out a writ of error upon 
the first judgment ; the court of King's Bench held, that the plaintiff 
might notwithstanding take out execution on the sccondjudgment^: And 
so, in the Common Pleas, the plaintiff may take out execution on the se- 
cond judgment, notwithstanding the writ of error, utdess the defendant 
move to stay the proceedings 

On a scire facias, or action of debt on recognizance againt bail, when 
a writ of error is allowed on the judgment in the original action, before 
the expiration of the time allowed for the bail to surrender their prin- 
cipal, the court of King's Bench, without regard to the time when 
the application is made, will stay the proceedings, until the writ of error 
be determined 6; the bail undertaking to pay the condemnation mo- 
ney, or surrender the defendant into the custody of the marshal, within 
four days next after the determination of the writ of error, in case the 
same shall be determined in favour of the defendant in error ^ : And so, 
in the Common Pleas, where the application is made by the bail, within 
the time allowed for surrendering their principal, the court will stay the 
proceedings against them, pending the writ of error, without their giving 
judgment in the scire facias, or action of debt on the recognizance ; which 
would preclude them from surrendering the defendant *. But if the bail 
in that court do not apply to stay the proceedings pending error, till their 
time to surrender is out, the court will not give them any time for that 
purpose, but oidjfour days to pay the money in, after the judgment is 
affirmed ^ : And in such case, they must undertake to pay not only the 
condemnation money, but also the costs of the action against themselves. 


® Cowp. 72. Swann v. BovUm^ H. 86 
Geo. 111. K. B. and see 2 Blac. liep. 780. 
C.P. 

Ber BvUer, J. T. 21 Geo. III. K. B. 1 
Diirnf. & East, 638. and see Cas. Pr, C. P. 
112. Pr.lleg.82. S.C. 

^ 1 Dumf. & East, 637. 

S Durnf. & East, 648. 4 Bur. 2454. 
S. P. but see 1 Str. 626. semb, coiUra. 

* 8 Bam. & Aid. 276. and see 1 Str, 62(lk 
aee&rd. 


f Barnes, 202. Cas. Pr. C. P. 129. S. C. 
Willes, 183. Cas. Pr. C.P. 169. S.a WiUcs, 
184. Barnes, 208. S. C. ' 

8 1 Str. 419. 

1 Bur. 840. 11 East, 816. but see 2 
Str. 781. 872. 1270. 8 East, 646. semb. 
contra, 

* Barnes, 66. 68. Cas. Pr. C. P. 112. Pr. 
Beg. 82. S. C. 

‘ 1 New Rep. C. P. 67. 11 East, 819. 
and see Barnes. 80. 
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the costs of the applictftion, and> where there is no boil in error^ the costs 
of the proceedings in error In the Exchequer^ when a writ of error is 
allowed in the original actiouj and the bail apply within the time allowed 
them for surrendering their principal^ the court will give them the same 
time to surrender him after judgment affirmed^ or ^vrit of error non-prossed^ 
as they would have had at the tin)|^of the allowance of the writ of error ** : 
And where the application is not mdtte^y the bail> until after the expira- 
tion of the time allowed for surreiidering the principal^ the court will 
stay proceedings against them^ until the writ of error brought in the ori- 
ginal action is determined But bail^ in that 46\iTt, are not allowed 
four days to surrender their principal^ after the determination of a writ 
of error^ where the plaintiff has proceeded by suhpeenay and the writ of 
error was brought after the return of the capias ad satisfaciendum^. 

Where error was not brought till it was too late for the bail to sur- 
render^ the court of King’s Bench in one case would not stay the proceed- 
ings But^ in a subsequent case the proceedings were stayed ; the 
bail undertaking to pay the condemnation money^ and the costs on the 
scire facia^y in four days after affirmance ; and in this case> there being 
no bail on the writ of error^ the court made the bail also undertake to pay 
the costs on the writ of error^ in case the judgment was affirmed; and 
said^ it was a favour they were asking, and they would moke them sub- 
mit to equitable terms. By the affirmance of the judgment in these cases, 
is meant the final affirmance of it ; and therefore where the judgment on 
a writ of error was affirmed in the Exchequer Chamber, and afterwards 
another writ of error was brought, returnable in Parliament, the proceed- 
ings against the bail were further stayed, till the determination of the se- 
cond writ of error 

The plaintiff got judgment on the scire facias against bail, pending er- 
ror by the principal, and took them in execution ; and, on their moving to 
be discharged, the court of King’s Bench said: Though you might have 
applied, and had the proceedings stayed, yet we will not set them aside : 
If an action of debt had been brought upon the judgment, we should have 
granted an imparlance, if it had been asked : but we never set aside the 
judgment, when it is once signed ; because we take it you, by your not 
applying in time, have submitted to meet the plaintiff. Quod fieri non 
dehet, factum valet 

In ejectment or actions qui tarn when the lessor of the plaintiff, or 
the plaintiff himself, is unknown to the defendant, the latter may call for 
an account of his residence or place of abode, from the opposite attorney ; 
and if he refuse to give it, or give in a fictitious account, of a person who 
cannot be found, the courts will stay the proceedings, until security be 


In Exclicqucr. 


When too late 
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M New Rep. C. P. 67. 

2 Price, 296. 

® Forrest, 26. 

Wightw. 79. Ante, 284-. 
® 1 Str. 443. 

^ 2 Str. 877, 


« 5 Bur. 2819. 

^ 1 Str. 526. Barnes, 202. ojcccrd. but sec 
4 Bur. 2454. S Dumf. & East, 643. semb. 
contra, 

* 2 Str. 681. Ad. Eject. 2 Ed. 315. 

^ 2 Str. 697. 706. Barnes, 126. 




Security for 
costs. 


When required. 


OF BETTING ASIDE, AND 

given for the payment of eosts K So^ in a joint action by three phuntiffo 
for a libels the 'defendant may call on the attorney of one of them^ for an 
account of the places of residence and occupations of the other two So^ 
in an action of trespass and assault, the co^rt compelled the ^aintiff to 
disclose to the defendants his proper addition and place of residence ; his 
identity being material to their defonce^on the trials and the proceedings 
were stayed until the disclosure w^fUjp^^ide And^ where the defendant 
in having pleaded in abatl^ent^ that four others w^e jointly 

liable with himself^ the plaintiff applied to the defendant’s attorney to 
give the places of residence and additions of those persons^ which he re« 
fused^ unless the action were discontinued ; the court of King’s Bench^ 
under these circumstances^ made a rule absolute for the defendant to de« 
liver such particulars, or in default thereof for setting aside the plea \ 
But^ except in the above instances, the defendant is not allowed to call on 
the plaintiff’s attorney, for an account of the residence or place of abode 
of his client ^ : And after verdict in a penal action, the court of Common 
Pleas would not compel an attorney to discover it 

It was not formerly usual to require security for costs, where the plain- 
tiff resided abroad except in ejectment^, or actions qui iam^: For it 
was considered, that such a proceeding might have affected trade, by ex- 
cluding foreigners from our courts ; and would be a means of clogging 
the course of justice. But now, although a plaintiff is not compellable to 
give security for costs, merely as a foreigner, if he reside in this country 
yet, whether he be a foreigner or native, if he reside abroad, out of the 
reach of the process of the court, the proceedings may in general be 
stayed, on a proper affidavit till his return, or security bo given for the 
payment of costs : And upon this ground proceel^ings have been stayed, 
where the plaintiff has been resident in Scotland^, or Ireland^, So, if 
the plaintiff, being a foreigner by birth, and having no house of trade or 
permanent residence in this country, has expressed his determination of 
going abroad, to reside there permanently, the court will compel him to 
give security for costs p. And where the paintiff, after issue joined, has 
Ad. Eject. 2 Ed. 815. S. C. 3 Moore^ 78. 8 Taunt. 737. S. C. 

^ 6 Moore, 110. * Append. Chap. XX. § 9. 

‘ 5 Barn. & Aid. 540. 1 Dowl. & Ryl. JUlan v. Rees, H. 24 Geo. III. K. B. 

174. S. C' Lando v, Corbeti ^ others, M. 26 Geo. III. 

<< 4 Barn. & .Aid. 93. and see 1 Younge K. B. 1 Durnf. & East, 267. 362. 491. 

^ J. 257. 2 H. Blac. 118. 2 Anstr.ShO. 1 Taunt. 64. 

^ 3 Str. 705. but see 1 Str. 403. 2 Chit. Hep. 152. (a,) 

* 1 II. Blac. 534. and see Barnes, 126. " M*Lean v. Austin, M. 36 Geo. III. K. 

“ 2 Str. 1206. 1 Wils. 266. Say. Costs, B. Sheriff^ v. Farquharson, M. 37 Geo. 111. 

155. 2 Bur. 1026. 4 Bur. 2105. Cowp. 24. K. B. S. P. 6 Taunt. 379. 2 |^rsh. 80. & 

158. 322. 1 II. Blac. 106. And sec 2 Anstr. C. but see 2 Bur. 1026. 

359. by which it seems that, in the Exchc- ° 1 Dumf. & East, 362. Still v. M*lver, 

quer, a phuntiflf residing abroad is not com- M. 86 Geo. III. K. B. 2 Chit. Hep. 151. 4 

))cllable to give security for costs. Moore, 356. 5 Barn. & Aid. 265. 1 M*Clel. 

“ 2 Bur. 1177. Sny. Costs, 531. S. C. & Y. 213. 

> 1 Str. 697. 2 Str. 1206. 1 Wils. 266.' ^ 5 Barn. & Aid. 908. 1 Dowl. & Kyi. 

* I Ken. 469. Say. Costs, 155, 6. S. C. 560. S.C. 

J H. Blac. 106. 6 Taunt. 20. 1 Marsh. 421. 
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beeli octti^ted of felony^ and received sentence of tranaportaticm^ the 
iM>art of King’s Bench will compel him, ac his attorney^ to give security 
for costs^ retrospective as well as prospective ^ In an action by executors, 
the plainftffs, residing abroad, may be compelled to give security for 
costs : And, by atkte act of parliament S it may be required in an ac- 
tion for non-residence. A defendant in repkvm, residing out of the ju- 
risdiction of the court, is compeUab!^|d give security for costs And 
where a pfeintiff in error resides abroad, he may be compelled to give such 
security : and in dehiult thereof, the defendant in error will be permitted 
to proceed on his judgment, notwithstanding the writ of error ®. The In C. P. 
rule requiring such security, however, has been relaxed by the court of 
Common Pleas, in favour of foreign seamen, serving on board English 
ships or being in the habit of navigating them to and from the ports 
of this country e : And where the plaintiff was a prisoner in France N 
or an English officer serving in South Atnerica that court refused to 
grant a rule, compelling him to give security for costs. The reason 
for obliging a plaintiff to give such security, is not mutual : Therefore, 
where a defendant moves that the plaintiff, residing abroad, should 
give security for costs, the court will not make the rule mutual, on the 
ground that the defendant is also resident abroad K If the plaintiff be a 
native of England, and go abroad for a mere temporary purpose, the court 
will not compel him to give security for costs K And if one of several 
plaintiffs reside in this country, the courts will not require security to be 
given fur costs, though tlie other plaintiff be a foreigner, residing abroad ; . 
even though the first-mentioned plaintiff be a bankrupt, in execution 
for debt”. In the Exchequer, plaintiffs, being resident in a foreign coun- In Exchequer, 
try, out of the jurisdiction, may bo restrained from proceeding, until they 
give security for costs”. 

The above arc the principal, and were formerly considered as the Wlicn not ro- 
only grounds upon which the proceedings can be stayed, for want of se- 
eurity for costs : It being holden, that they shall not be stayed, even in 
ejectment P, or a qui tarn action **, merely on account of the poverty of the 
plaintiff, or his lessor ; or because the plaintiff is protected as a foreign 
ambassador or liia servant ® ; or, in ejectment, where the lessor of the 
plaintiff is known, of full age, and resident in this country ^ The court 
“ 1 Earn, & Aid. 159. 1 East, 431. 7 Taunt. 307. 

** 3 Moore, COS. 1 Brod. & Bing. 277. ” 1 East, 4-31. 1 Marsh. 478. n, 

S. C. ”13 Price, 003. and see id, 489, 

® 67 Geo. III. c. 09. § 43. p Cas. Vr. C.P. 15. and see 2 Sir. 1121. 

^ 4 Moore^ 280. I Brod. & Bing. 303. Goodlids y.,Mayot 11. 29 Geo. III. K. B. 

S. C. A)Ue, 98, 9. 

3 Barn. A^ld. 203. Cuw|). 24. Barnes, 12C. 2 H. Blac. 37. 

f 2 II. Blue. 383. 1 Bos. & Pul. 90. 3 Maule & Sel. 303. 

^ 2 Taunt. 233. and sec 3 Moore, 33. 8 * Davies qui tarn v. Solomon^ T. 23 Geo. 

Taunt 71 1, S. C. III. K. B. but see 2 P. Wms. 452. 1 Eq. 

® 1 Taunt. 18. Cas. Abr. 350. pi, 4. 

* 3 Moore, 77. 8 Taunt. 736. S. C. ‘1 Dunif. & East, 491. and sec 2 II. 

k 6 Taunt 379. 2 Marsh. 80. S. C. Blac. 883. I Bos. & Pul. 96. 2 Bos. & Pul. 

1 2 Chit. Rep. 132. and see 7 Moore, 613. 236. 437. Ad. Eject. 2 Ed. 313, 16. 
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of King’s Bench will not stay proceedings on a quo information^ 

until the prosecutor give security for costs^ on the ground that the relator 
is in insolvent circumstances^ whcre .it appears that he is a corporator^ and 
no fraud is suggested ^ And the court of Common Pleas refused to 
require the plaintiff to give security for costs, althou^ it was sworn that 
he was insolvent, and that the actiop brought in his name, for the be- 
nefit of .7. S. who was alone bend|^||fly interested in the result ^ Bo, 
where an insolvent debtor, havingw^ned his property under the insol- 
vent acts, brought an action to recover a debt incurred before the assign- 
ment, the assignees having refused to sue, that court would neither set 
aside the proceedings in such action, nor require the insolvent to give se- 
curity for costs But where the plaintiff had been discharged under the 
insolvent act, after issue joined and before notice of trial given, the court 
of King’s Bench stayed the proceedings, until the assignee, or some cre- 
ditor of the plaintid^, should give security for costs And where, in /re«- 
pass against parish officers for distraining for poors* rates, it appeared that 
the plaintiff had refused to pay the rates by the desire of his landlord, 
who was also attorney in the cause, the court stayed the proceedings, un- 
til he gave security for the costs ®. An infant plaintiff cannot be com- 
pelled to give security for costs, oa the ground of the insolvency of his 
prochein ami nor an unccrtificated bankrupt, suing for his own benefit, 
as for the produce of his earnings since the bankruptcy ^ ; though it is 
otherwise, where the action is brought or proceeded in by a bankrupt, whe- 
ther certificated or unccrtificated, for the benefit of his assignees ^ : And 
Avhere the plaintiff having become bankrupt before plea pleaded, the de- 
fendant obtained an order for giving security for costs, and afterwards 
pleaded bankruptcy, the court of King’s Bench held that the pica could 
not be set aside ; but that the order for giving security for costs should be 
rescinded, the plaintiff paying the costs of that application, and the de- 
fendant’s rule discharged K So, where a commission of bankrupt issued 
against the plaintiff, who was . gone with his family to Nefv York, upon 
the petition of the defendant, who was the only creditor, and chose him- 
self sole assignee ; and the plaintiff brought an action against the de- 
fendant, to try the commission ; the court of Common Pleas refused to 
stay the proceedings, till he should give security for costs ; for in this case, 
the defendant having possessed himself of all the plaintiff's property as 
assignee, had thereby rendered it impossible for the latter to give any 
pledge or counter security to those who might become bound for him K 


3 Maule & Scl. 346. and see S Chit. 
Rep. 369. (a). 

** 7 Moore, 344. 

® 6 Taunt 125. 1 Marsh. 477. S. C. 

^ 2 Barn. & Cres. 679. 4 DowL & Ryl, 
81. S. C. 

^ 5 Barn. & Cres. 208. 
f 1 Marsh. 4. 2 Dowl. & RyL 423. and 
see 2 Chit Rep. 369. jintc, 102. 

» Coken V. BeU, T. 44 Gcc. HI. K. B. 


and see 7 Durnf. & East, 297. 1 East, 431. 
2 Taunt 61. 7 Moore, 34.6. 

^ 7 Dumf. & East, 296. Sanders v. Purse, 
H. 36 Geo. III. K. B. Cohen v. Bell, T. 44 
Geo. III. K. B. 3 Maulc & Sel 283. Ro- 
bertsons v. Arnold, H. 58 Geo. HI. K. B. 
2 Chit Rep. 160. 

* 1 Chit Rej). 215. 
k2NewRep.C, P.362. 
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And that court would not compel such securitj^i in an action brought bjr 
assignees^ on the ground that one of the plaintiffs was a bankrupt^ and 
the other a prisoner in Nen>gaie\ 

The motion for a rule to compel security for co8ts> should in all cases Motion for, 
be made as soon as the defendant can reasonably do it, after knowledge of 
the fact of the plaintiff’s residence ; and a rule has been granted, 

in the King’s Bench, after pica ^ : but where it might have been 

made earlier, it comes too late after IssUi joined, and notice of trial given ) 

In the Common Pleas, on moving for a rule i, to compel the plaintiff to In C. P. 
give security for costs, the defendant must state in what stage the pro- 
ceedings are ; and the court will not grants the rule nisi, in a cause in 
which interlocutory judgment has been signed, until the judgment has 
been set aside ®. But in that court it does not seem to be necessary that 
the motion should be made before issue joined though, after a defend- 
ant has undertaken to accept short notice of trial, he cannot compel a 
plaintiff, resident abroad, to give security for costs ^ • In the Exchequer, In Exchequer, 
the application ought to be made in the earliest stage of the proceedings ; 
and the court will not grant it in any case, after issue joined The de- 
fendant, if sued alone, must put in bail previous to the application * : But 
if a foreigner sue two defendants, and only one of them put in bail, that 
one may require the plaintiff to give security for costs, without putting in 
bail for the other defendant K It was formerly the practice, in the King’s May be made 
Bench, to compel the plaintiff to give security for costs, without requiring 
a previous application to be made to him, or his attorney ^ : but it was af- or his 

^ ^ . - , , , , . 1 attorney. 

terwards determined, that where the plaintiff resided m this country, the 
court would not grant a rule requiring him to give such security, on the 
ground of bankruptcy, &c. unless application had been made to him for 
that purpose A distinction however was made, between compelling se- 
curity for costs, and ordering a stay of proceedings ; it having been de- 
termined, that where the plaintiff resided abroad, the court would compel 
security for costs, without a previous application to his attorney ; but they 
would not order a stay of proceedings, unless such application had been 
made And at length it was decided, agreeably to the original practice, 
and seems to be now settled, ths^ the court will grant a rule for the plain- 
tiff to give security for costs, though an application has not been made to 


® 2 Taunt. 61. 

^ 2 Chit. Rq). 151. (a.) 

° Id. 151. and for the form of the rule nist 
in K. B. see Append. Chap. XX. § 10. 

** 5 East, 338. ; — v. Cazeime, T. 

44 Geo. III. K. B. 2 Chit. Rep. 859. Du 
BMx V. LM Waterparky E. 2 Geo. IV. 1 
Dowl. & Ryl.348. (a.) 5 Barn. & Aid. 702. 
1 Dowl. & RyU 348. S. C. accord. 6 Durnf. 
& East, 597. contra, 

* 1 Marsh. 376. 
f Id. 4, 5. 

® 8 Taunt. 272. and see Steel v. Lactft id. 


273. (a). 1 Brod. & Bing. 278. per Dattas, 
Ch. J. 7 Moore, 361. 1 Bing. 67. S.C« 

>> 5 Price, 610. and see 1 M*Clel. & Y. 
213. 

* 4 Durnf. & East, 697. 2 Chit. Repu 
152. 

^ 6 Durnf. & East, 496. 

1 Per Bayley, J. 1 Barn. & Aid. 332. 

" 3 Maule & Sel. 283. and see 2 Smith R.> 
661. ^ 

" 1 Barn. Aid. 331. and see 2 Ciiit. 
Rep. 151. 
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if it appear upon the affidavits^ that the case Is such as to require 

the security to be given *. 

jihn second ^ect- In a second ejectment, the courts will stay the proceedings^ until the 
costs ere poid of a prior one, for the trial of the same title ^ ; and also the 
In other actions, costs of on action, if any has been brought, for the mesne profits In other 
actions, it was not formerly usual to stay the proceedings in a second ac« 
tion, until the costs were paid of a^, prior one for the same cause and 
particularly if the merits did not comst^'in question on the former trial ^ And 
there is said to be no general rule, by which a plaintiff is compelled to pay 
the costs of a first action, before he is suffered to proceed with the second : 
If that were the case, it might in many instances work injustice ; for the 
plaintiff might have no other means of paying the costs, than by pro« 
ceeding for the recovery of his debt^. And therefore, where a plain- 
tiff having declared in assumpsit, against trustees of a turnpike road 
generally, went to trial, and withdrew his record, and after suffering him- 
self to be nonprossed, sued the saute trustees a second time hy naine, for 
the same cause of action ; the court refused to stay the proceedings in the 
second action, until the costs of the first were paid So where a plaintiff, 
being nonsuited, was taken in execution by the defendant for the costs, 
and whilst in execution, brought another action for the same cause ; the 
court refused to stay further proceedings in tlie second action, until the 
costs of the first were paid \ And it seems, that where proceedings have 
been set aside for irregularity, the plaintiff is not bound to pay the costs 
of them, before he commences a fresh action K But in actions of tort, for 
a malicious arrest or prosecution, or for a trespass, &c. the court will com- 
pel the plaintiff to pay the costs of a first action, before he is allowed to 
proceed in a second for the same cause ^ : And in actions for the recovery 
of a debt, though they will not in general stay thu proceedings in a se- 
cond action, until the costs of a former one a;^ paid, yet of late years 
this has been done in several instances, on the ground of vexation * ; and 


* 2 Chit. Rqi. 150. And for the form of 
the notice of motion, and affidavit to stay 
proceedings, till security be given for costs, 
see Append. X3iap. XX. § 8, 9. And for tlie 
rule in K. B. for staying proceedings in 
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* 4 East, 585. But they will not extend 
the rule, so as to include the damages in the 
action for the mesne profits, however vexa- 
tious the proceedings of the lessor of the 


plaintiff may have been. 15 East, 233. 

^ 8 Str. 1206. Cowp. 328. Say. Costs, 
851. S. C. 1 Dumf. & East, 491, 8. K. B. 
Barnes, 185. C. P. but see 1 Vent. 100. 

^ 1 Ld. Raym. 697. 8 Blac. Rep. 809. 
1 11. Blac. 10. 

f Per JDayley^ J. 3 Dowl. & Ryl. 54. 8 
Dowl. & Ryh 43. 

^ 3 Dowl. & Ryl. 53. 

** 8 DowL & Ryl. 48. 

« 8 Chit Rep. 146. 

^ 8 Dumf. & East 511. 8 Taunt 407. 8 
Moore, 460. S. C. 3 DowL & Ryl. 54. 

> Bend v. GoocA, E. 83 Geo. III. K. B. 
Say. Costs, 845. 847. 8 Blac. Kcp. 741. 3 
Wils. 149. S. C. C. P. but see 1 H. Blac. 
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that> whether the former action was in the same or a diflSerent oonrt In 
the King’s Bench^ this practice was not formerly confined to cases where 
a trial was had in the former action ; but applied equally where the cause 
was put an end to by a judgment of nonpros S or as in case of a nonsuit 
And^ where an action was brought by husband and wife, the cSurt stayed 
the proceedings, until the payment of mts in a former action, at the suit 
of the husband only.; it being for the same demand In the Common 
Pleas, the court, it is said, never iuterjjnres, unless the merits of the case 
have been tried in the former action \ But where the plaintiff discon- 
tinued an action stayed in the King’s Bench by a consolidation rule, and 
commenced an action against the same defendant for the same cause in the 
Common Pleas, that court stayed the proceedings^ until after the trial of 
the cause mentioned in the rule 

NemJtt V. Ladcy £. 24 Geo. III. K. B. * Law^^ and wife v. H. 25 Genu 
1 Taunt 565. 8 Taunt 407. 2 Moore, 460. III. K. B. 

S. C. ^3 Bos. & Pul. 23. (a), and we 2 Bkc^ 

Per Cur. M. 41 Geo. III. K. B. Ad. Rep. 809. 1 H. Blac. 10. 

Eject 2 Ed. 318. ‘ 1 Taunt 565. 
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CHAP. XXL 


Of COMPROMISIKG, (Old COMPOUNDING the AcTION. 

When the proceedings are regular^ and cannot be stayed^ on any of the 
grotmds stated in the preceding chapter^ the defendant in general^ if he 
has no merits^ either settles or compromises the action^ by paying or giving 
security for the debt and costs> compounds it> (if pcnal^) confesses it^ or 
lets judgment go by default. 

In actions for the recovery of a sum certain, where the parties are agreed 
as to the amount of the debt^ it is of course to stay the proceedings^ on 
payment of the same, together with the costs of the action ®. But where 
the prothonotary^ on a rule to stay proceedings on payment of debt and 
costs^ refused to allow costs/ on account of gross misconduct on the part of 
the plaintiff's attorney^ the court of Common Pleas would not direct the 
prrithonotary to review his taxation K If the parties arc not agreed^ the 
defendant cannot move to stay the proceedings ; but must either pay into 
courts on the common rule^ what he conceives to be diie^ or let judgment 
go by default : and^ in actions for general damages^ wherein the defendant 
cannot pay money into court, he has no option, but must let judgment go 
by default, unless he can settle amicably with the plaintiff. A judge's 
order, that upon payment of debt and costs by a certain day, all proceedings 
shall be stayed, is only conditional on the defendant : and therefore, if the 
debt and costs arc not paid, the plaintiff must proceed in the action But 
the order is sometimes drawn up, so as to make it obligatory on the defend* 
ant to pay the costs, in which case the plaintiff may proceed for the re* 
covery of them by attachment And an attorney who stays proceedings, 
upon an undertaking to pay costs, is bound to fulfil his engagement, al* 
though his client die before bail is put in ^ 

The practice of staying the proceedings, on payment of the debt and 
costs, though frequently confounded with, is in reality very different from 
that of bringing money into court, on the common rule ; upon which the 
proceedings arc not always stayed, but the plaintiff is at liberty to proceed 
at his peril, for more than the sum brought in : And the practice we are 
now treating of extends to every sort of action, brought for the recovery of 


* For the form of the summons and ort/er, P. 473. 8 Moore, 102. 
to stay proceedings, on payment of debt and 11 Bast, 321. Barnes, 283. Pr. Reg. 
costs, see Append. Chap. XXL $ 1, 2. 259. 

^ 1 Bing. 69. 7 Moore, 365. S. C. ^ 10 Moore, 360. 3 Bing. 70. S. C. 

^ 11 Bast, 319. and sec 2 New Rep. C. 
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a sum certain ; as assumpsit or covenant to pay money \ and debt fbr .rent^ 

&c. If separate actions are brought against the acceptor drawer^ and in* In actions on 
dorser of a bill of exchange^ the court of King’s Bunch will stay proceed* chang^^. 
ings against the drawer^ or any of the indorsers^ on payment of the biU^ 
and costs of that action ; but not against the acceptor^ withoift payment of 
costs in all the actions ° : And if the plaintifF proceed to judgment^ the pro- 
ceedings may still be stayed^ on payvMttit of the debt and costs ^ ; but in 
that case^ each defendant is only liable for his own costs, and the plaintiff 
cannot take out execution against one defendant, for the costs of another. 

So, where separate actions were brought against several persons for the same 
debt, who, (if at all) wgsq jointly \12h\e, the defendant in one action having 
paid the debt and costs in that action, the court stayed the proceedings in 
the others, without costs Where an indorsement was made upon a note 
of hand by the payee, that if the interest was paid on stipulated days 
during his life, the note should be given up ; default having been made in 
payment of the interest, the court of Common Pleas refused to stay the 
proceedings, on payment of it, and costs ^ 

In debt for the penalty of Jive pounds, for killing a hare, with no other In debt, fdr 
count, the court of King’s Bench let the defendant bring in the penalty 
and costs And where the action was brought for several penalties, the 
defendant had leave to pay one penalty into court, leaving the plaintiff at 
liberty to proceed for the rest \ In debt on a single bill, proceedings were On single b)ll. 
stayed by the court of Common Pleas, on payment by the obligor of prin- 
cipal and costs, without interest And so, in debt on bond, conditioned On payment of 
for the performance of covenants, or to account, indemnify, &c. or on a ^stsl! on 
bastardy bond, the proceedings may be stayed, on payment of the ^Vhole '^o®*** 
penalty and costs K But, in an action on a money bond, the court of 
King’s Bench, in one case \ would not stay the proceedings, on payment 
of the penalty; being of opinion, that damages might be recovered beyond 
that amount. This case, however, seems to have been since overruled™ ; 
and it is now settled, that the proceedings may be stayed in all cases, on 
payment of the penalty and costs. We have already seen ”, in what cases On bail bond, 
the courts will stay the proceedings, in actions upon bail bonds : It will be 
suibcient to add in this place, that as the bail may render the principal, 
after an assignment of the bail bond, and before they justify ”, so, when 
®8Durn£&East,S26. 410. 773. 

^ Cas. temp, Hardw. 173. ^ 2 Blac. Rep. 1190. 6 Durnf. A East, 

‘ 4 Durnf. A East, 091. but $ee 2 Barn. 303. 1 TaunL 220. 2 Marsh. 226. and see 

A Aid. 192. 2 Dowl. A Ryl. 57. ^Inle, 315. 6 East, 1 10. 

1 Str. 515. * 2 Durnf. A East, 388. and sec Ry. A 

° 6 Barn. A Cres. 124. 9 Dowl. A RyL Mo. 105. 

126. S. C. 6 l)umf. A East, SOS. 1 Taunt. 220. 

^ 4 Taunt. 227. and see 1 Atk. 75. Doug. 40. S Bro. Chan. 

> 2 Str. 1217. and ^ 2 Ken. 292. 2 Cas. 489. 496. 1 East, ^6. S Price, 219. 

Blac. Rep. 1052. 1 Madd. Chan. CIS. Ry. A Mo. 105. 

^ Per Cur. E. 22 Geo. III. K. B. Kar. ” AntCf S02, 3. 
court V. Xhapi}f II. 2S Geo. III. K. B. ”5 Durnf. A East, 401. 

* 1 Bos. A PuL 337. but see 2 Ld. Raym. 
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they have rendered hlm^ the proceedings on the bail bond may be stayed, 
on payment of costs", provided the plaintiff has not lost a trial. But in 
Gnto to stay the proceedings on |;he bail bond, the bail, in the Common 
Fleas, must pay the costs of the actions against the principal and the other 
bail, as well as the debt and his own costs ^ ; though it is otherwise in the 
King's Bench, where the court, ^we have seenS will stay the pipceedings 
in all the actions on the bail bond, 6n payment of the costs of one of them. 
In an action of debt on recognizance, where the proceedings are stayed on 
payment of the debt and costs, the bail above must pay the costs in that, 
as well as the debt and costs in' the original action, though they apply 
within the time allowed them for surrendering the principal ^ : But where 
the principal is surrendered in time, the plaintiff cannot afterwards pro- 
ceed against the bail, for the recovery of costs, in the action on the recog- 
nizance". 

In debt on bond, conditioned for the payment of a less sum, it was usual 
for the courts, even before the statute 4 Ann. c. 16. § 13. to relieve the 
defendant against the penalty of the bond, on payment of the principal, 
interest and costs ; but then the whole penalty must have been brought 
into court, and when the plaintiff was satisfied, the defendant might have 
taken what remained By the above statute it is enacted, that if at 
any time, pending an action upon any such bond with a penalty, the 
defendant shall bring into court all the principal money and interest due 
on the bond, and also such costs as have been expenditd in any suit or 
suits in law or equity upon such bond, the mO^y, sp brought in, 
** shall be deemed and taken to be in fiiUsatis&ctionand discharge of the 
** said bond ; and the court shall and may give judgment to discharge 
<< every such defendant of and from the same accordingly." Upon this 
statute, the application to the court may be and is usually made btfore 
judgment V: And in an action upon a bond, conditioned for the payment 
of money generally, without naming any day of payment, the court of 
King's Bench will refer it to the master to compute interest, as well as the 
principal and costs ^ ; interest being due on such a bond, though not ex- 


" 6 Dumf. & East, 584. and see 7 Dumf. 
& East, 529. 8 Durnf. & East, 222. 

^ 2 Blac. Rep. 816. 

^ AfOe, 800. 

^ 5 Durnf. & East, 868. 8 Bos. & Pul. 
13. accord. 

" Damon v.Skuttr, T. 26 Geo. III. K. 
B. Darirum 4 othert v. Hoiveti, T. 81 Geo. 
III. K.B. 8 East, 806. 16 East, 168, 9. 
and see R.T. 1 Ann. n». 1. K.B. R.M. 
1654. § 12. C. P. It was indeed said by the 
Gou^ upon reference to the master, in the 
case of Bitgkes r. IWdevm, 15 East, 254. 
that it was usual to pay the^costs, when the 
proceeding on the recognizance was by ac- 
tion; and accordingly a rule was made in 


that case^ for the payment of them : and a 
similar rule was made, in the case of Thomas 
V. Ray&y’s bail, E. 58 Geo. III. K.B. But 
these decisions were overruled by the court, 
in a subsequent case of CtesweU v. Heam 4 
another^ 1 Maule & Sel 742. And it seems 
to be now settled, as stated in the text, that 
where the principal is surrendered in time^ 
the plaintiff cannot afterwards proceed against 
the bail, for the recoveiy of costs, in an ac- 
tion on the recognizance. 

' 2 Salk. 597. 6 Mod. 101. and see 3 
Bur. 1870. 

" 8 Moore, 590. . 

^ For the notice of motion for this purpose, 
see Append. Chap. XXL § 8. 
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pressly reserved ^ And the plaintiff is entitled to the costs of prooeedings 

in equity, relating to the same matter ^ ; but not to the costs of a fornier 

suit, wherein the judgment has been reversed on a writ of error ^ : for 

there is no reason, why the defendant should pay for the error or mistalce 

of the plaintiff. In the Exchequer, the court granted an a'j^lication, on In Exchequer. 

behalf of the defendants, to refer it to the master, to see what was due for 

principal interest and costs on a boMj^fvtrbSch was the cause of action ; 

and to stay all proceedings, upon payment of the sum due and costs But 

that court would not refer it to the master, to take an account of what was 

actually due for principal and interest upon a bond, after it had been put 

in suit, and the plaintiff had obtained a verdict thereon ^ 

It was formerly holden, that this statute did not extend to an action of On bond, for 
debt on bond, conditioned for the payment of an annuity y or of money by 
instalments But it is now settled, upon the equity of the statute, that 
in such an action, when the defendant is solvent, the courts will stay the 
proceedings, on payment of the arrears and costs, and giving judgment as 
a security for future payments, with a stay of execution till they become 
due^ : And where, in an action on an annuity bond, it appeared that there 
were mutual accounts subsisting between the parties, the court of King's 
Bench made a rule for referring them to the master ; and that upon pay- 
ment of what, if any thing, should be found due to the plaintiff, all further 
proceedings should be stayed K But the courts will not stay the proceed- 
ings, when the defendant appears to be insolvent ; or the bond is condi- 
tioned for the payment of a gross sum of money absolutely, at a day cer- 
tain, and afterwards defeazanced, in consequence of a subsequent agree-’ 
ment to pay the money by instalments ^ ; or where, though the bond be 
conditioned for the payment of money by instalments, it is expressly 
agreed, that if default be made in any one payment, the bond is to stand 
in force for the whole principal and interest then remaining due^. So, 
where the defendant gave a warrant of attorney to secure a sum certain, 
to be paid half yearly by instalments, with interest, on specified days, and 
that the plaintiff should be at liberty to enter up judgment thereon im- 
mediately, but no execution to be issued, till default made in payment 
of the said sum, with interest as aforesaid, by the instalments, and in the 
manner hereinbefore mentioned the court held, that the plaintiff might 
take out execution for the whole, on default of payment of the first instal- 
ment ^ If default be made in payment of the interest on a bond, the 
principal whereof is not yet due, the courts will not stay proceedings, on 


* 7 Dumf. & East, 124. but see 1 Bos, & 
Pul. 337. Ante, 541. 

^ Cas. temp, Hardw. 116. but see 2 Str. 
699. contra. 

® 2 Str. 699. 

M‘Clel. 309. 

* 3 Price, 219. 

f 1 Atk. 118. 1 Str. 515. 

« 2 Str. 814. 957. 2 Blac. |lep. 706. 


Barnes, 288. 1 Barn. & Aid. 214. and see 
2 Bam. & Cres. 82. 3 DowL & Byl. 278. 
S,C. 

^ WilHn»09i 4; Jimlan, H. 23 Geo. III. 
K,B. 

* 3 Bur. 1370. 

^ 2 Blae. Rep. 958. 

* 1 Maule & SeL 706. 
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payment of the interest and co^ *; Jiijat, as a 

security for future payments, a stay of execiit%^ till 
due ; though it seems that exeeu^don mc|y in ^s^^lji 
the interest and costs ^ And if ^ m 
bond, be not paid on the day, the bond i 
debt in law: therefore, where the ^^fendantjhad beCn.^h 
tion for the penalty of 1000/. tind^.suq^ cir^m8t^eS|. pji;e.tj#)H^tQ the 



insolvent act of 34 Geo. HI. c. 69. the coyrt of King’s^ncb Tefiased to 
order that sum to be reduced in the marsbal’e book, tathe, ^um.^ually 
due for the arrears of the annuity, in ordqr that he might th^ 
of that act . 


ill actions for general damages, it is a rule, that the proceedings cannot 
be stayed, on making satisfaction to the plaintiff : And accordingly, in,an 
action against the sheriff, for a false return to a fieri facias, the court of 
King's Bench refused to stay the proceedings, on payment of the mpney 
levied But there are some exceptions to this rule. In ry^levin for in- 
stance, where the defendant avows for rent, the courts will stay the pro- 
ceedings, on bringing it into court, and payment of costs But the pro- 
ceedings cannot be stayed, when the avowry is for damage feasant^; be- 
cause the courts in such case have no rule to guide them in ascertaining 
the damages. Where the defendant in replevin made cognizance as 
bailiff of the lord of a manor, under a distress on the plaintiff as constable 
of a township, for palfrey rent, the court of Common Pleas would not 
stay the proceedings, upon payment of costs, on the application of the 
* defendant But, in a subsequent case, where cognizance was made by 
tlie defendants, as bailiffs of the commissioners appointed by an inclosurc 
act, under a warrant of distress, for non-payment of several sums of 
money, ordered by the commissioners l^ be paid by the plaintiff by virtue 
of the said act, the proceedings in replevin were stayed by the court of 
King’s Bench, on payment of the costs of the action and distress and re- 
plevying the goods, and delivering up the replevin bond to be cancelled ; 
there being no special damage There is indeed a case, where the latter 
court, under particular circumstances, stayed the proceedings in an action 
of trespass for seizing goods, on the defendant’s undertaking to restore 
the goods, or pay the full value of them, with the costs of the action ^ : 
But this seems to be contrary to tlieir usual practice, in actions of that 
nature ; and in a subsequent case, the court of Exchequer refused to stay 
the* proceedings in such an action, upon the like terms, where it would 
not end the suit, and particularly as the value of the goods was not 


admitted 


• 2 Tauiit. 887. 1 Barn. & Aid. 214. 

6 Dumf. & East, 899. but see 2 Blac. 
Hep. 760. 

^ 7 Durtif. & East, 885. 
d 2 Salk. 597. 1 H. Blac. 24. 1 Bos. & 
Pul. 882. 


* 8 Mod. 879. 
f 8 Bos. & Pul. 60S. 
s 3 Maule & Sel. 525. 

7 Durnf. 8c East, 53. 
^ 8 Anstr. 896. 
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In ii&ifer ilbr moneys the courts will give the defendant leave to bring In trorer. 

' it. into court And where trover is brought for a specific diatteb of an 
aseeirtdiied quantity and quality, aijd unintended with any cfrcumstance 
that ca4 ^Ahance tho' damage above the real value^ the courts will make 
a!i' aidoct% staying the procee'diugs^ upon delivering it to the ^ plaintiff 
and payment of costs ^ : And this is the more reasonable^ as the action of 
/ro^ ^mes in place of the old auction of detinue. But the courts wdl 
not stay the proceedings', wlien there is an uncertainty, either as to the 
quantity or quality of the thing demanded ^ ; or there is any tort that may 
enhance the damages above the real value, and there is no rule whereby 
to estimate the additional damages^. In trover for a promissory note, 
alleged to have been dishonoured^ the court of King’s Bench made an 
order for staying the proceedings, upon delivering up the note, and pay- 
ment of costs, with liberty for the plaintiff to proceed for damage sus- 
tained, but not for nominal damages, by reason of the detention And, 
in a subsequent* case, where trover was brought by the assignees of a bank- 
rupt, for a steam engine, &c. the court made a special rule for staying the 
proceedings, on delivering to the plaintiffs a part of the goods for which 
the action was brought, and payment of costs up to that time, provided 
the plaintifis would accept thereof in discharge of the action ; or otherwise, 
that the articles delivered should be struck out of the declaration, and the 
plaintiffs be subject to costs, unless they should obtain a verdict for the 
remainder of the goods, or prove a deterioration of the part delivered up 
JBut, in an action of trover, where the value of the goods converted was 
not ascertained, the court of Common Pleas refused to stay proceedings, 
upon delivery of the goods to the plaintiff, or payment of the value of 
them®. 

! ■■■ - 

The security usually given by the defendant to the plaintiff, on compro- Warrant of at- 
mising an action, and which is also frequently given where no action is 
depending, is a warrant of attorney; so called, from its authorizing the at- called. . 
toniey or attornies, to whom it is directed, to appear for the defendant, 
and receive a declaration, in an action to be brought against him, and 
thereupon to confess the same action, or suffer judgment therein to pass 
by default **, &c. And, by a late rule of all the courts *, every attorney, Deftiazance, 
and side clerk in the office of pleas of the Exchequer, or other person who ^ written 
shall prepare any warrant of attorney to confess judgment, which is to be 


• 1 Str. 142. 

^ S Bur. 1364. Say. Rep. 60. 2 Eunam. 
144, 5. Cas. Pr. C. P.69. 130. Barnes, 281. 
Fr. Reg. 260. S. C. but see 2 Salk. 597. 2 
Str. 822. Id, 1191. 1 Wils. 23. S. C. Say. 
Rep. 120. 9 Price, 460. cordra, 

^ Barnes, 284. 

d S Bur. 1364. 2 Bine. Rep. 902. 

« Uois V. ThmiU!, H. 17 Geo. HI. K. B. 
VOL. I. 


^ Brurmlon and others, assignees, 3:c. v. 
AuMiut T. 34 Geo. 111. K. B. and see 7 
Durnf. & East, .54. 

* S Bing. 601. 

^ Append. Chap. XXI. § 4. 

1 R. M. 42 Geo. III. 2 East, 136. K. B. 
R. M. 43 Geo. III. 3 Bos. & Pul. 310. C. 
P. R. M. 43 Geo. III. in Scac, Man. Ex. 
Append. 225. 8 Price, 505. 
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subject to any deleazance^ must cause such defeazance to be written on 
the same paper or parchment^ on whichitbe warrant of attorney is written ; 
or cause a )nemoratidum in writing ttx be made on such warrant of attor- 
ney, containing the substance and effect of sudi defeazance*/* In the 
construction of this rule, it has been determined, that if the attorney em- 
ployed to prepare a warrant of attorney to confess judgment, which is to 
be made subject to a defeazance, neglect to insert such defeazance on the 
warrant, the security is not thereby avoided against the innocent party ; 
but the attorney is guilty of a breach of duty imposed on him by the court, 
and answerable for it on motion And the court of King’s Bench will 
not set aside a warrant of attorney, on the ground that the defeazance only 
states the amount of the sum secured by the judgment, without noticing 
collateral securities So, in the Common Pleas, the rule doeZj^not re- 
quire the consideration of a judgment to be indorsed on a warrant of at- 
torney And if a warrant of attorney be given to confess judgment ab- 
solutely for a certain sum, although it be understood between the parties 
that it is given only to indemnify tlie plaintiff against his suretyship for a 
smaller sum, that is not such a defeazance as is necessary to be indorsed 
on the warrant of attorney ; and the plaintiff need not defer execution till 
the contingency happen It is no ground for impeaching an annuity^ 
that the memorial docs not state the defeazance of the warrant of attorney, 
in the recital of that instrument ; it bisihg explicitly set. out in the recital 
of the deed But if the defeazance on a warrant of Httorney state that it 
is given to secure the payment of t sum on demand, and, in case default 
shall be made, then judgment to be entered up, and execution issue, an 
actual demand musf be made, and a proposal to settle amicably docs not 
amount to such a demand s. Where a -^arrant of attorney was given with 
a defeazance, stating it to be given as' a security for a certain sum, and 
lawful interest thereon ; the court held, that it was to be construed as a 
continuing security, and not merely as a security for money then due \ 

A warrant of attorney to confess judgment need not be by deed ; nor 
does it require an attesting witness ^ This instrument was formerly 
liable to the stamp duty of ten shillings only, though it contained an au- 
thority to release errors ^ : But it was afterwards made liable to the stamp 
duty of Jifleen shillings : And by the last general stamp act a war- 
rant of attorney, with or without a release of errors, wliicli-is given as a 
security for tlie payment of any sum or sums of money, or for the trans- 


® Append. Chap. XXL § 5. 

14 East, 576. 7 Taunt. 307. 1 Moore, 
64. S. C. 

® 8 Barn. Sc Aid. 668. 1 Chit. Rep. SH, 
S. C. but see 3 Taunt. 836. semh. contra ; 
which latter case, however, seems to be now 
overruled. 

3 Taunt 465. 

® Id. itid, and see 7 Taunt 307. 1 Moore, 
54. S.C. 

f 6 Taunt 189. 1 Marsh. 533. S. C. 


* 5 Moore, 307. 3 Brod. & Bin^. 464. 
S.C. 

** 5 Barn. & Cres. 166. 7 I>owl. & Ryl. 
884. S. C. and see 4 Bing. 154. 

* 5 Taunt 864. and sec 4 'East, 431. 1 
Chit. Rep. 707. 

k 4 East, 431. 

1 55 Geo. III. c. 184. Sched. Fart I. Fart 
II. § III. and see the statutes 44 Geo. III. 
0 . 98. Sched. A. 48 Geo. III. c. 149. Sched, 
Put II. § III. 
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fer of any share or shares in any of the government oir parliamentary stocks 
or fundSj or in the stock and fbnds of the governor and company of the 
Bank of England, or of the East India company, or South Sea cmnpany, 
is subject to the same duty as a bond fer the like purpose ; save and ex- 
cept where such pa3nbcnt or transfer is already secured by a bond, mort- 
gage, or other security^ which has paid the ad valorem duty on bonds or 
mortgfli^s : and al«) except where the warrant of attorney is given for se- 
curing any sum or sums of money, for which the person giving the same 
is in custody under an arrest ; and in those cases, it is subject to a duty of 
one pound.’^ A defeazance however, upon a warrant of attorney, does On defeazance, 
not require a separate stamp from that upon the warrant of attorney ^ : 

And where an instrument hds an insufecient stamp, it may at any time May bo stamped 
be made available, by affixing a proper stamp, and paying the penalty : Jayj"ei»t o?pc^ 
Therefore, where a rule nisi was obtained to set aside a judgment on a 
warrant of attorney) on the ground of an insufficient stamp, the court of 
Common Pleas discharged the rule, the instrument having been properly 
stamped since the motion \ 

Every warrant of attorney should be given voluntarily, and for a good In what cssos 
consideration : Therefore, if a warrant of attorney be obtained by fraud Sellvcrcd Lp! 
or misrepresentation or for a corrupt and usurious consideration ^ or for 
securing an annuity which is void by the annuity act or to induce the 
plaintiff to live in prostitution with the defendant «, the courts will order 
it to be delivered up, and set aside the judgment and proceedings, if any, 
which have been had under it. And the court of King’s Bench will set 
aside a judgment founded on an usurious security, without compelling the 
defendant to repay the principal and interest*'. But, in the Common In wh.it not. 
Pleas, where securities had been ^ted on, and the money partly paid 
the borrower, the court would not set aside a judgment and execution on 
the ground of usury, but upon the terms of the defendant’s repaying the 
principal and legal interest *. And that court would not decide the ques- 
tion, whether a joint stock company was a nuisance, within the statute 
C Geo. I. c. 18. upon motion to set aside a judgment confessed to them on 
a warrant of attorney K So, where a joint warrant of attorney had been 
altered after its execution,' in the Christian name of one of the parties, 
who had re-executed the same, without the knowledge of the other, the 
court refused, on the application of the former, to set aside the judgment 
whidb had been signed thereon *. And a subsequent assignment of goods. Not wiiivdl, by 
for the sum secured by a warrant of attorney, is not a waiver of the war- 

goods. 


» 1 New Rep. C. P. 279. 

^ 7 Taunt. 174. 2 Mar&h. 480. S. C. 

^ Doug. 196. 3 Taunt. 478. and see 4 
Barn. & AW. 691. 10 Moore, 97. 8 Bing. 
441. S.C. 

2 Ken. 294. 

® Cowp. 727. 1 Bos. & PuL 270. 4 Bam. 


& Aid. 92. 
f Antef 521, 2. 

^ Janies v. HoJciiis, T. 2.5 Geo. III. K.B. 
^ 4 Barn. & AW. 92. 

* 1 Taunt. 413. 

4 Taunt. 687. 

‘ 8 Taunt. 439. 2 Moore, 49.5. S. C. ' 
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I given by rant of attorney If a warrant of attorney be given by an infant ^ or 
of several several executors to confess a judgment against all the courts 

cutors, or part- order it to be delivered up, &c. : And a joint warrant of attorney, to 
confess a judgment by an infant And another, may be vacated against the 
infant only But a warrant of attorney under seal, executed by one per- 
son for himself and his partner, in the absence of tlic latter, but with his 
consent, is a sulTiciciit authority for signing judgment against both And 
where a young man gave bills fpr the amount of a gaming debt, and when 
they were due, renewed them with the holder, and for the last bills, when 
due, confessed a judgment by w^arrant of attorney, the court of Common 
Picas would not set aside the judgment, unless he could affect the holder 
. of the bills with notice, but permitted him to try that fact in an issue 
By feme covert. A warrant of attorney given to confess a judgment at the suit of- A feme 
covert, is void s : And the court, on motion, set aside a judgment on a 
warrant of attorney, given by a feme covert, although she had been di- 
vorced a mens/} el thorn But where a feme covert, who lived by her- 
self, and acted as a feme sole, gave a warrant of attorney to confess a 
judgment, and afterwards moved to set aside the judgment, because she 
V^as covert, the court of King's Bench would not relieve her, but put her 
to her writ of erre^r K And where it appeared, by the plaintiff's affidavit, 
that she was resident in an enemy's cojj^ntry, the court of Common Pleas 
refused to allow judgment to be ejjjjtered up on an .old warrant of attor- 
ney 

When the defendant is in custody by anfest, it is a rule of both courts * ** , 
that no bailiff or sheriff's officer shall presume to exact or take from 
him, any warrant to acknowledge a judgment, but in the presence of 
an attorney for the dcfendaiil, who sljuall subscribe his name thereto ; 
which warrant shall be produced, when the judgment is acknowledged ; 
and if any bailiff or sheriff 's officer shall offend therein, he shall be 
severely punished : And no attorney shall acknowledge or enter, or 
cause to be acknowledged or entered, any judgment, by colour of any 
“ warrant, gotten from any defendant being under arrest, otherwise than 
“ as aforesaid.” Upon this rule, the defendant, in the Common Pleas, was 
holden to be in custody, though the officer left him for some time, whilst the 
plaintiff got from him the warrant of attorney : And, in that court, a 
defendant lodging within the rules of the Fleet, at the house of the of- 
fic6if ’who arrested him, and who was his security to the warden, was 


By prisoner, in 
wliat cases attor- 
ney’s presence 
neccssiuy. 


* S Chit Rep. 423. 

** 1 H. Blue. 75. Chambers v. BurmUf T, 
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10 Mooie, 97. 2 Bing. 475. S. C. 
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5. 2 Yes. A B. 54. 1 Chit. Rep. 708. in 
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2 Blac. Rep. 1133. 1 Chit. Rep. 708. 
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* 1 Chit. Rep. 707. but see 10 Moore, 
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deemed to be a prisoner within the meaning of the rulc.^ So^ where a 
defendant^ on being arrested at the suit of a third person^ is taken to the 
house of a sheriff's officer^ to whom he voluntarily offers to give a warrant 
of attorney^ it is necessary for an attorney to be present on his part, at 
the time of its execution But it having been deemed sufficient for the 
plaintiff’s attorney to be present, and subscribe the warrant, as attorney 
for the defendant S another rule was made, in the King's Bench that 
no warrant of attorney executed by any person in custody of a sheriff 
or other officer, for the confessing of judgment, shall be valid or of any 
force, unless there be present sonic attorney on tUc behalf of such per- 
son in custody, to be expressly named by him, and attending at his re- 
quest, to inform him of the nature and effect of such warrant of attor- 
“ ney, k»fore the same is executed ; which attorney shall subscribe his 
name as a witness to the due execution thereof." And, to prevent 
frauds and impositions in the execution of warrants of attorney for con- 
fessing judgments, a rule ^\as made in the (’oniinon Pleas, that every 
warrant of attorney for confessing judgment, shall be read o\er by the 
pel son who is to execute the same, or by some (jther person to him, bc- 
fore the execution thereof: and th.it if judgment shall be entered up on ' 
“ any such warrant of attorney, which shall not be so read over as afore* ’ 
said, such judgment, upon motion, may be set aside as irregular • 
But this latter rule appe.xrs to bit disused*. 

Tlie object of these rules was not merely to procure the attendance of 
an attorney, to explain the nature of the iiistniment to be executed, but 
also to advise the defendant confidentially, and as a friend ; and rules 
thus framed for the protection of a prisoner, caiiuot be waived by him, 
when ill a situation where he is incapable of exercising his judgment : 
Therefore, wlieii a defendant in custody executes a warrant of attorney to 
confess a judgment, there must be an attorney present on his part ; the 
presence of the plaintiffifs attorney being insufficient, though the defend- 
ant consent to his acting as his attorney also r. And, in the Common 
Pleas, if a prisoner on mesne process give a warrant of attorney^ the rule 
that his attorney must be present is not dispensed with, though two other 
persons not in custody join in the warrant ** : The presence of an attor- 
ney's clerk is not sufficient ^ And the above rules have been construed 
to extend to warrants of attorney executed abroad K 

But still it is sufficient, if there be an attorney present on behalf of 
tlic defendant, though he be not an attorney of the same court inVhicli 
the judgment is to be entered * : And, in the Common Pleas, if the de- 
fendant himself be an attornej, or practise as such, it id deemed sufficient. 


^ 3 Blac. Rep. 1397. and sre id, 1097. 

2 Moore, 170. 8 Taunt. 233. S.C. 

2 Str. 1216. 
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though no other attorney be present on hu behalf ^ So^ a 'warrant of at- 
torney given by a defendant custody^ vna in that court holden to be 
good^ where an attorney was present on his behalf^ though he was a total 
stranger to the defendant^ and introduced by the plaintiff's attorney ^ 
IThesc rules only extend to warrants of attorney given by a defendant in 
custody upon mesne process in a civil action^ to a plaintiff at whose suit 
he is in custody : Therefore^ where a warrant' of attorney is given by a 
defendant in custody upon process of execution S or upon criminal process 
or to a third person^ at whose suit the defendant is not in custody ^ an 
attorney's presence is unnecessary. And wl\ere a warrant of attorney was 
executed in 4he presence of an attorney’s dcrlc^ and it appeared from the 
defendant’s affidavit, that he was the more induced to execute it, because 
he had hcendnformed, that if he did execute it under an arrest, and with- 
out his attorney being present, it would be void, the court refused to set 
aside the proceedings 

On the other hand, though the case is not strictly within the rule, yet 
|;hc courts will sometimes interpose and give relief, under particular cir- 
cumstances ; for it is their province to guard against the arts of designing 
men, practised upon persons under the pressure of distress and imprison- 
incntb Thus, if it could be sheivn, that a party, even in execution, had 
been prevailed on to acknowledge a judgment, for more money than was 
really due, the courts would give relie# tinder the circumstances s ; 4)e- 
causo cases of fraud and impositions are exceptions to all rules whatsoever. 
And in a case where, interlocutory judgment being signed against a 
prisoner in custody of the marshal, the plaintiff’s attorney took a cognovit 
from him for 200/. with a defeazance on paying 49/. (the real debt,) and 
costs, but no attorney was present on the part of the defendant ; though 
this case was not strictly within the rule, which only mentions prisoners 
hi custody of sheriff's officers, yet the court of King's Bench interfered 
for the relief of the prisoner * **. So where a dcfcfldant, on being arrested 
by a sheriff's officer, gave a cognovit to the plaintiff, who was attorney in 
the cause, without an attorney being present on his part, such cognovit 
Avas holden to be void, by the court of Common Pleas, although the plain- 
tiff swore he did not know the defendant was in custody I But, in the 
King's Bench, a cognovit given by a defendant in custody on mesne pro- 
cess is valid, although no attorney be present on the part of the defend- 
ant, uidcss it be shcAvn that some undue advantage Avas taken of him K 
By the course of the courts, a Avarrant of attorney given to confer a 
judgment is not revocable ; and if the party giving, endeavour to revoke 
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itf the oourts will notwithstanding give the other party leave to enter up 
judgment \ But the death of either part^ is, generally speaking, a conn- When cmintcr- 
termand of the warrant of attorney ** ; And therefore, upon a motion to 
enter up judgment on an old warrant of attorney, if it appear to the 
courts, that either party is dead, they Will not grant the motion Yet, 
if the warrant of attorney be to enter up judgment at the suit of A. liii^^ 
executors or adndnistratarSi it seems that on the death of A,, tlie courts 
will give his executors or administrators leave to enter up judgment there- 
on And if either party die in vacation^ within a year after giving the 
warrant of attorney, judgment may be entered up of course, at any time 
after, in tliat vacation and it will be a good judgment at (;oiiunon„law, 
as of the preceding term, though it be not so upon the statute of frauds, « 
in respect of purchasers, but from the signing^: A^dr evuffek. where the 
party dies after a year, if the courts can be prevailed upon to* grant a 
rule for entering up judgment, they will not afterwards set it aside b. 

When a warrant of attorney is given to enter up judgment at the suit of 
Uvo persons, judgment may be entered up thereon, after the death of one 
of them, in the name of tlie survivor^. And, in tlie Common Pleas, 
where a warrant of attorney was given by two persons, to enter up judg- 
ment on a joint bond against me, not us, the court, after the death of one 
of them, gave leave to enter up judgment against the other But a joint 
warrant of attorney, given to enter up judgment against ns, upon a joint 
and several bond, will not, in either court, authorii4C the entering up judg- 
ment against the survivor only K And a judge at chambers will never 
make an order for entering up judgment on a warrant of attorney, against 
a surviving defendant. 

When a warrant of attorney is given to a feme sole, who marries before By mairij «•(.*. 
judgment, the authority is not deemed to be countermanded or revoked ; 
because it is for the husband's advantage' : And therefore, iiotwitlistand- 
iiig the marriage, judgment may be entered up in the names of the hus- 
band and wife. But, in order to warrant this entry, there should be a 
previous application to the court, founded on an aHidavit of the marriage, 
and of the due execution of the warrant of attorney, and nunjiayment of 

" 2 Ld. Raym. 760. 860. 1 Salk. 87. 7 ® 2 Str. 882. 1081. Vin. Abr. tit. Jutig- 

Mod. 93. S. C. 2 Ebp. Rep. 665. ment, W. 7. Barnes, 270. 

^ Co. Lit. 62. b. 1 Vent. 310. Barnes, 40. I(L 48. 1 Wils. 312. Suy. 

® 2 Str. 718. 1081. 8 Durnf. & East, 257. Rep. 6. S. C. 2 Blac. Rep. 1301. ^2 Maulc 

Vin. Abr. tit. Judgment, W. 7. Barnes, 270. & 5el. 76, 7 Taunt. 463. 1 Moou:, 146. 

^ Barnes, 44, 5. C. 1 Younge & J. 206. but see Barnes, 

® T. llaym. 18. 2 Ld. Raym. 766. 850. 45. emtra, 

1 Sdlk. 87. 7 Mod. 2. 93. S. C. 2 Str. 882. ^ Barnes, 53. 1 Chit. Rep. 315. in noils, 

3 P. Wnis. 399. 6 Durnf. & East, 368. 7 but see 7 Taunt. 463. 1 Moore, 145. S. C. 

Durnf. & East, 20. Cas. Pr. C. P. 11. ^ 15 East, 592. 7 Taunt. 453. 1 Moore, 

Willes, 427, 8. Barnes, 267, 8. 270. but see 145. S. C. and see 1 ChiL Rep. 322. (a). 
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^ 1 Salk. 401. 7 Mod. 39. S. C. Id, 93. S.C» Barnes, 45. 

6 Durnf. & East, 368. 7 Durnf. & East, 20. 
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the debt*. And, in an 'dise if^tirajd'jhillEfd u])dn motkmy that if a 
wotnan ^ve a Avarrant of itttolHioy, and then 'inatiy,' the plaintiff may die 
a bill, ahd enter judgment, against both husband and wife^ by the prac- 
tice of the court. But, in a subsequent case S it is said> that if a feme 
sole give a ^varraht to confess a judgment, and marry before it is entered, 
the 'warrant is countermanded, and judgment shall not be entered against 
husband and wife, for that would change the husband‘d. In a still later 
case, however, judgment was allowed to be entered up against husband 
and wife, on a warrant of attorney given by the feme, dum sola 
Must be strictly In entering up judgment on a warrant of attorney, the authority given 

pursued. ^ Strictly pursued : Therefore, if a plaintiff enter up judg- 

ment Ih debt on a mutuatus, on a warrant of attorney to enter up judg- 
ment in debt on bond, the court will set it aside as irregular • So, judg* 
ment cahnot be entered up against two defendants, on a warrant of attor- 
ney to confess a judgment against three persons, one of whom afterwards 
refused to execute ; and the judgment against the two was set aside on 
motion, but without costs, and on the terms of no action being brought 8. 
And if a %\'arrant of attorney be given to appear and confess judgment of 
a particular term, the judgment should be entered accordingly of that 
tern^, and cannot be entered of any other But if the warrant of attor- 
ney be given, to appear and confess judgment generally, or (as is most 
usual,) of a particular or any subsequent term, judgment may be entered 
of any term after giving the warrant ^ Where a warrant of attorney 
was given in vacation, and judgment was entered up thereon as of the 
preceding term, the court of King’s Bench ordered the judgment to be 
set aside, for the danger that might otherwise ensue to purchasers ^ : And 
where a warrant of attorney was given to confess judgment, at the suit of 
an executor, as of the preceding term, when the testator was living, and 
the judgment was entered up accordingly, the court held it to be irregu- 
lar ^ ; for the attorney could have no authority to appear in that term, at 
the suit of the executor, and the judgment must be considered of that 
term, though to other purposes the day of signing is material. 

Judgment on, Within a year and a day next after the date of the warrant, judgment 
entered, in K. B. entered of course, without applying to the court, or a judge. But 

if it be not entered within that time, the court of King’s Bench must be 
moved in term time or, if the warrant of attorney be not above ten years 

old, aa> application may be made to a judge in vacation, for leave to enter 

“'s Bur. U7I. G Dowl. & Ryl. 46. f 8 Durnf. & East, 168. Per Cur. T. 45 

1 Show. 91. Say. llep. 0. 3 Bur. U70l^ Geo. III. K. B. 

S. C. cited. B 1 Chit. Rep. .322. 

** 1 Salk. 399. 7 Mod. ,63. S. C. cited. ^ J Mod. 1. 7 Mod, 58. 

^ Tanwn qvuerv} for it beeins as reasonable ' Id, ibid, Barney 52. 

that he should be charged in this case, os for ^ I Sid.^22. But note, this was before the 
a bond or other debt, which he is liable for statute of frauds, by which judgments aflect 
during the coverture, though not after. 1 purchasers, only from the time of signing. 
Salk. 117. cites 1 Rpl. Abr. 351. V, 1, G. ‘2 Str. 1121. 

2. F. N. B. J 20. F., and see 4 East, 522. 3 Salk. 322. 7 Mod. 94. 6 Moil. 212. 1 

* 2 Chit. Rep. J 1 7. Wils. 86. org. 
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up the judgment^ on an affidavit^ of the due ^execution of the warrant of Affidavit for. 

attorney^ that the debt^ or part of it^ is stilt due^ and that the parties are 

living \ This affidavit may be properly entitled in the cause in which How entitled. 

judgment is entered up *»: And it seems that an affidavit^ sworn before a Before whom 

justice of the peace in Scotlandy is admissible^ if the handurriting of the 

justice be autjienticated If the warrant of attorney be above ten years 

old^ the application must be made to the court ; and where it is above 

twenty years old^ there must in general be a rule to shew cause founded 

on an affidavit^ stating facts which rebut the presumption of payment " 

But where^ upon such a warrant of attorney^ the party had admitted the 
debt within two months preceding the motion> the court granted it abso- 
lute in the first instance In the Common Pleas> if a warrant of attorney Wlicn and how 
to enter judgment be above a year and under ten years old, Iwe to enter pf 

judgment may be given by a side-bar or treasury rule s ; and accordingly, 
the practice in that court is, for the plaintiff's attorney to move at side-bar. 
on the Jinsl day of term, or in the treasury chamber on other days, for 
leave to enter up judgment, which is granted of course, on the usual af- 
fidavit ; and thereupon the secondaries will draw up the rule : In vacation, '^ 
judge at chambers will make an order for entering up the judgment. But if 
the warrant of attorney be above ten years old, the court must be moved for 
leave to enter up judgment «. If the warrant of attorney be under twenty 
years old, the common affidavit of the due execution of the warrant, that the 
debt is unpaid, and parties living, is sufficient to induce the court to grant 
an absolute rule ; but if the warrant be above twenty years old, the rule 
must be to shew cause, and served on the defendant ^ : And where judg- 
ment had not been entered within a year and a day, on a warrant of at- 
torney given with a iwst obit bond, and the obligee did not apply for leave 
to enter it till after the death of the person on whose death it was pay- 
able, the court of Common Pleas would not grant leave, without a rule to 
shew cause *. If judgment, however, be entered up on a warrant of at- 
torney, more than a year old, without leave of the court, the objection, • 
though available if urged at the instance of the defendant himself, cannot 
be taken advantage of by a third party, a stranger to the proceeding, as a 
ground of irregularity K 

The affidavit of the due execution of the warrant of attorney, should re- Affidavit of exe- 
gularly be made by the attesting witness ; or, if he cannot be met with 

* Append. Chap. XXI. § 6. and for the ^ I Chit. llcp. OlS.innotis. .^iU«,-48d, 6. 

form of the rule, see id, § 7. (jy.) 487. 

^ 1 Barn. & Aid. 567, S. (a). ArUet 493. ^ 2 Barn. & Cres. 555. 4 Bowl. & ]|yl. 5. 

1 Chit. Hep. 721, 2. But an affidavit S, C. 
sworn before a justice of the peace at Edin- ^ Blakeley v. Vincenti T. 35 Geo. III. 
burg/i, was deem^ insufficient for entering K. B« 
up judgment on an old warrant attorn^, * Barnes, 47. 

in the case of Knight v. HennelC^. 46 Geo. Id. ibid, and see Cas. Pr. C. P. 145, 6. 

HI. K. B. And, in the case of Sinclair v. * 1 H. Blac. 94. 

Assignees ^ Rentovl, M. 23 Geo. III. K. B. Dowl. & Hyl. 558. AnlCt 551. 

it was said, that the affidavit should have ' 1 Chit. Rep. 743. 

been made before a lord of session. 
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or reside out of the jurisdiction of >^}ie> (OourtV aHaffidaTit vc^ifyingihis 
handwriting will be deemed sudioient. Bui tiw cojurt must be informed 
bjr affidavit^ of the endeavours which har'e been made to fiiid him, before 
they will admit secondary evidence ^ i and> in the King’s Bench, the ac- 
knowledgment of the ^varrant of attorney by the defendant> will be no 
waiver of the objection^: but, in the Cominon Pleas, if 4t agree to ac- 
knowledge an old warrant of attorney given by him, so as to enable B. to 
enter «ip judgment thereon, judgment may be entered up, under a judge’s 
order, without an affidavit of the attesting witness If the Avitness 
will not join in the necessary affidavit, the.court will compel him, by rule, 
to do so®. And where the plaintiff, being a lunatic, did not swear tliat 
the money was unpaid, but another did, who had received the interest 
upon the bond for three years, ever since the plaintiff was lunatic, the court 
Atwbattime ^f Common Pleas held this to be sufficient^. In the King’s Bench, if 
a^^iohav?* ** defendant reside in town, it should appear by the affidavit, that he 

bwn alive, in ^as alive at a certain time, within two or three days, or, if in the country, 

within a week or ten days, before the application is made ; an affidavit 
that he was alive on or abont a particular day, being deemed insufficient ^ : 

. A|i4a8 all judgments, in actions by bill, relate to the first day in full term, 

. (and the judgment on a warrant of attorney is always so entered,) it must 
be positively sworn that the defendant was alive, either on the first, or 
upon some subsequelut day in full term^: Information and belief, even 
though the party keep out of tlic way to avoid being seen, is mot suffi- 
cient ^ : And judgment cannot be enteredup on a joint warrant of attor- 
ney, against any of the makers of it, unless they arc all proved to be alive 
111 C. P. within the term \ In the Common Pleas, it must in general appear by 
the, affidavit, that the defendant was alive within a before the 

making of the application ^ : And by a late rule the affidavit must state 
that he was alive, at a day within the term in which the motion is 
made in the construction which rule, it has been bolden not to be 
sufficient to swear that he was olive on the essota day But where the 
defendant resides abroad, a longer time is of course allowed, according to 
circumstances®: and, in a late case, the court gave leave to enter up 
judgment, on an old warrant of attorney, in Michaelmas term ; the affi- 
davit stating, that the defendant was alive at New South Wales, in the 


* 1 Chit. Rep. 744.. 

V/i.74S.(4}. 4Taunt. 132. , 

* 1 Chit. Rep. 748, 4. 

2 Bos. & Pul. 85. 

® 1 Str. 1, Barnes, 58. I Price, 808. 1 
Chit Rep. 743. (b), Cajpn ^ amttier v. Jrffe, 
M. SGCO.IV.K.B. 
f Barnes, 42. 

« Per Cur. H; 4l Geo. III. K.R 1 Chit 
Rep. 617. (a). 

** 4 Maule & Sel. 174. 1 Chit Rep. Il}4. 
617. (o). 


' 1 Chit Rep. 814. ^ 

» Per Heiitih J. T. 38 Geo. HI. C. P. 
Imp. C. P. 7 Ed. 451. 

•" R. T. 59 Geo. IIJL C. P. 1 Brod. & 
Bing. 885. 3 Moore^ 6b6. 2 Chit Rep. 
S80i81. • 

”4 Moore, 2. 

® Barnes, ^4. 256. Cas. Pr. C. P. 145. 
Willey 66. S, C. 9 Moore, 889. 2 Bing. 
204.S.C. 



OF m •aw4I&«b¥^ 

month of Ai^ust prooeding^ ng'ftppeiired by a letter reeeivad ftom him of 
that‘date> and that deponent verily b^eved him to be still alive *• 

By a late ruleof all the courts^ ** no judgment can be signed upon any 
warranty authorising an attorney to confess jttdgment> without sudi war- 
rant being delivered to, and hied by the dark of the dockets^ or master in 
the Exchequer | Who is ordered to hie the warrants, in the order in which 
they are received.’* And, by the statute 3 Geo. IV. c. 39. § 1. (the pro- 
visions of which are extended to assignees of insolvent debtors, by the sta^ 
tutes 5 Geo. IV. c. 61. J 16. & 7 Geo. IV. c. 57* § 33.) " if the holder 
shall think ht, every warrant of attorney to confess judgment in any 
personal action, or a true copy thereof, and of the attestation thereof, 
and the defeazance and indorsements thereon, in case such warrant of 
attorney shall be given to confess judgment in his majesty*^ court of 
King’s Bench at Westminster, or a true copy thereof, in case auch war- 
rant of attorney shall be given to confess judgment in any other court, 
shall, within twenty one days after the execution of such warrant of at- 
torney, be filed, together with an affidavit of the time of the execution 
thereof, with the clerk of the dockets and judgments in the said court 
of King’s Bench : And if, at any time after the expiration of twality 
one days next after the execution of such warrant of attorney, a com- 
mission of bankrupt shall be issued against the person who shall have 
given such warrant of attorney, under which he sh^l be duly found and 
declared a bankrupt, then and in such case, unless such warrant of attor- 
ney, or a copy thereof, shall have been filed as aforesaid, within the said 
space of twenty one days from the execution thereof, or unless judg** 
ment shall have been signed, or execution issued, on such warrant of at- 
torney, within the same period, such warrant of attorney, and the judg- 
ment and execution thereon, shall be deemed fraudulent and void 
against the assignees under such commission ; and such assignees shall 
be entitled to recover back and receive, .for the use of the creditors of 
such bankrupts at large, all and every the monies levied, or effects 
seized, under and by virtue of such judgment and execution And if 
** such warrant of attorney shall be given subject to any defeazance or 
condition, such defeazance or condition shall be written on the same 
“ paper or parchment on which such warrant of attorney shall be written, 
before the time when the same, of a copy thereof respectively, shall be 
filed ; otherwise such warrant of attorney shall be null and Void, to all 
intents and purposes ^ ” By the above statute ®, the officer of the cwt 
is required to keep a book, containing an alphabetical list and particulars 
of each warrant of attorney, and cognovit actionem, given by any defend- 
ant : And the judges are authorized to order a memorandum of satis&ction 
to be written upon such warrant of attorney, cognovit actionem^ or copy 

^ 2 DowL &*Ryl. 12. and see 9 Moore, Append. 224> 5. 8 Pricey 508. 
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Judgment on, 
final. 

How bigned. 

Kvidence of 
signing. 


thereof respectively^ as aforesaid^ if it shall appear that the debt for which 
such warrant of attorney^ or cognovit actionem, is given as a security^ 
shall have been satisfied or discharged ^ 

The judgment upon a warrant of attorney^ being in debt, is always final; 
and signed in like manner as a 6nal judgment by confession ordk£mlt in 
an adverse 8uit> which will be treated of itf the next chapter* To prove 
the time of signing the judgment^ however^ the day-book kept at the judg- 
ment office is not evidence ; but an office copy of the judgment ought to 
be produced^ or the docket of tlie judgment 
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In order to compound a penal action, an application must be made to 
the court wherein it is depending, founded upon the statute 18 Eliz. c. 5. 
§ 3 by which it is enacted, that no common informer or plaintiff shall 
or may compound or agree with any person or persons that shall offend, 
or that shall be surmised to offend, against any penal statute, for an 
offence committed, or pretended to be committed, but after answer made 
in court, to the information or suit in that behalf exhibited or prosc- 
cuted ; nor after answer, but by the order or consent of the court in 
‘‘ which the same information or suit shall be depending ; upon pain of 
standing on the jiillory, being disabled to sue on a penal statute, and 
“ forfeiting ten pounds, half to the king and half to the party grieved 
And, by a previous statute actions ])opular prosecuted by collusion, 
shall be no bar to those which are prosecuted with good faith ; and the 
defendant, being lawfully condemned or attainted of covin or collusion, 
shall suffer imprisonment for Uvo years.” But these statutes extend 
only to common informers, and not to cases where the penalty is given to 
the party grieved ®. And, in the Common Pleas, a notice of action required 
by a penal statute, was held to be no commencement of the suit, so as to 
subject the plaintiff or his sigent to an attachment, for attempting to com- 
pound an offence, previous to the suing out of the writ 

The application for leave to compound a penal action must be made to 
the court in bank, and not at nisi prius, on the trial of the cause ^ : and 
it is made by consent upon an affidavit, setting forth the nature of the 
action, the state of the cause, the agroeinciit of the parties, and that no 
more than a certain sum is given or taken &c. which application should 
regularly be made in an early stage of the cause ; but under favourable 
circumstances, it may be made after verdict ^ : And in one case, where the 


*^§ 8 . 

5 Esp. Rep. 177. and see 2 New Rep. 
C. P. 474. 

* Made perpetual by 27 Eliz. c. 10. 

4 Hen. VII. c. 20. 

* 1 Salk. SO. and see the statute 18 Eliz. 
e. 5. § 0. 2 Hawk. F. C. 279. 

f 2 Blac. Rep. 761. 

* 1 Chit. Rep. S81. 


** Barnes, 118. Pr. Reg. 226. S. C. 

*11. — 2 Jac, I. § 6. C. P. And for the 
form of the affidavit, see Append. Chap. 
XXI. § 9. and for tlie form of the rule 
thereon, id, § 10. 

k Per Cur. H. 22 Geo. III. K. B. 5 
Durnf. ic East, 98. 1 Bos. & Pul. 18. 1 
Chit. Rep. S81. 



defenitont was in execution, the eoait of.King^s Benchi oil an affidavit of 
his poverty, gave the plaintiff leave to compound with him •. But, in the 
Common Pleas, where part of the penalty goes to the king, the consent of 
the crown must be obtained, before the motion can be granted for leave to 
compound a penal action, W'hethcr the verdict has passed for the "plaintiff 
or not ^ Upon the appliciition being made, it is in the discretion of the 
courts to give or withhold their leave to compound ® ; and it was refused 
by the court of King's Bench, in a case where an action was brought 
on the statute 25 Geo. XL c. 36. for keeping a disorderly house So, 
where part of the penalty was given to the poor, the court would not give 
the parties leave to compound a penal action, on the statute 13 Geo. II. 
c. 19. although the overseers, at a vestry, had agreed to compound it, with- 
out receiving any part of the penalty ®. On a hona ^fide con^ositioii 
though not on a collusive one the plaintiff may be allowed a reasonable 
sum for his costs. And, in compounding a penal action on the post-horse 
act, which gives costs to the prosecutor, the court of Common Pleas al- 
lowed him to receive the deficient duties, not amounting to 40.f. and full 
costs of suit, though exceeding together the 40.v. paid to the crown «. But 
where no costs are given to the plaintiff, as in an action on the statute of 
usury, the crown is entitled to a moiety of the sum agreed to be paid to 
the plaintiff for his costs ; for whatever the defendant may pay under the 
name of costs, is considered in fact as an addition to the penalty 

When leave is given to compound a qni tarn action, it is a general rule, 
that the king’s half of the composition shall be paid into the hands of the 
master of the crown office in the King’s Bench or one of the protho- 
notarics in the Common Pleas for the use of his majesty ; which is now 
usually iloiie before the rule is drawn up. And where the defendant in a 
qiii tmn action obtained a rule to stay proceedings, on paying a sum agreed 
upon between him and the plaintiff, the court of King’s Bench considered 
it us an undertaking by him to pay that sum ; and for the non-payment 
of it, granted an attachment ' : But for preventing any doubt in future, 
an order \vas made, that every rule to be drawn up for compounding 
any qtti tarn action do express, that the defendant doth undertake to pay 
the sum for which the court has given him leave to compound such 
action"*.” So, in the Common Pleas, whore a defendant, in a penal action, 
obtains a rule to stay proceedings on payment of part of the penalties, the 
court will grfCnt an attachment against him for non-payment": And in 


* 1 Str. 1G7. 

1 Taunt. 103. 6 Taunt. 268. For the 
proceedings on informations on penal statutes, 
and the manner of compounding them, in 
the Common Picas, see IL — 2 Jac, I. § 
6. II. M. 12 Jac. I. R. 11. 20 Jac. 1. C. P. 

« 1 Wils. 79. 130. 

^ BeUis V. Beale, M. 38 Geo. III. K. B. 
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• 2 Smith R. 195. 


f 2 Blac. Rep. 1157. 

« 1 Bus. & PuL 51. 

^ 2 Taunt. 213. 
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■ 7 Taunt. 43. 2 Marsh. 368. S. C. 
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that ooart it is a rule, on compoanding informations on penal statutes, 
that if the defendant, after composition made with the informer, do not 
voluntarily come in to answer unto the king for his fine, to be taxed and 
assessed by the justices of this court for his majesty’s use, then a capias 
ad satisfaciendum Jinem shall he aWa^ded against him, to compel him 
thereunto ; whereupon the fine, being set and assessed, shall be presently 
paid in : and satisfaction being thereupon made, and entered by the pro* 
thonotary upon the roll of the said information, shall be for ever a full and 
final discharge of the defendant for the same oflTence The plaihtifT, in 
compounding a penal action by consent, having by mistake abandoned a 
good cause of action, the court of Common Pleas refused to interfere, and 
rescind the order made thereon \ 

* E. M. 18 Jac. I. C. V. 5 Taunt, 860. 
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Judgments hy Confession, ami Default; the As- 
sessment of Damages, hy Reference to the Master 
or Prothonot ARIES, or hy Writ of Inquiry; and 
Proceedings on the Statute 8 & 9 W. III. c. 11. 
§ 8 . 


When the defendant^ having no merits^ cannot compromise or com- 
pound the action^ it is usual for him to confess it^ or let judgment go by 
default. 

The objects proposed by confessing an action arc twofold ; first, in an 
action for damages^ to save the expense of executing a writ of inquiry ; 
and secondly, to obtain terms, such as a stay of execution, &c. And the 
confession®, or, as it is usually called from the entry of it, a cognovit actuh> 
nem, is either before or after plea pleaded ; in the latter ease, the plea 
being ^withdrawn, it is called a confession, or cognovit actionem, relictd 
veri/icat{one\ 

An opinion formerly prevailed, that the confession of an action could 
not regularly be made Injore declaration, and particularly if the cause of 
action were not expressed in the process ; for if a bill of Middlesex or 
hiiitat, &c. were sued out in a plea of trespass, the confession of that ac- 
tion it was supposed would be nugatory ; and therefore in such case, if 
the parties compromised before declaration, a warrant of attorney to con- 
fess judgment should have been taken, instead of a cognovit, as a security 
for the debt and costs. But it is said to have been the constant practice 
in the Common Pleas, to take cognovits before declaration, and judgments 
have been entered thereon : which practice was recognized, in a late case, 
by that court And, in the Exchequer, the court would not set aside a 
judgment entered up on a cognovit, and order the money levied thereon to 
be restored, on the ground that no process had been actually served ox| the 
defendant, before he signed the cognovit, nor was at that time sued out ; 
it appearing that instructions had been then transmitted to the agent of 
the plaintiif s attorney in London, from the country, to issue a quo minus, 
which was afterwards accordingly issued, tested of course after the date of 
the cogntyvil In general, however, the confession is made after declara- 
tion, and before plea ; and written on the declaration, or back of the in- 
quiry/ or on plain paper, thus : 1 confess this action, or (if in debt,) the 

® Append. Chap. XXII. § 1, 2. * 7 Taunt. 701. 1 Moore, 428. S. C. 

^Id.%3. •*8 Pricey 618. 
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debt in this cause^ and that the plaintiff hath sostained'damage^ to siidi 
an amount^ besides his costa and charges^ to be taxed by the master/’ 
in the King's Bench^ or prothonotaries/' in the Comtimn Pleas : then 
follow the terms^ if any are agreed on^ as that no judgment ^ 
tcred up^ or execution is8ue> until default shall be made in payment of 
the debt> or damages^ and costs> by a certain day; and that no writ of 
error shall be brought^ or bill in equity filed ; but that in case default 
shall be made^ the plaintiff shall be at liberty to enter up judgment^ and 
take out execution^ for the debt> or damages, and costs, together with 
Stamping. sheriff's poundage, and all other incidental expenses^." A mere cog- 

novit need not be stamped, unless it contain any terms of agreement be- 
If given by pri- tween the parties'*. But if given by a prisoner, in custody of a sheriff* 
attorney must ' it seems that an attorney must be present, on behalf of the defend- 

be present. ant, to attest the execution of it, in the Common Pleas ® ; though if it be 
given by a prisoner in custody of the marshal, it is otherwise ^ : And in 
the King's Bench, we have scen^ a cognovit given by a defendant in 
custody on mesne process is valid, although no attorney be present on the 
part of the defendant, unless it be shewn that some undue advantage was 
iWithdrawing taken of him. When the confession is after plea pleaded, the defendant's 

plea on. attorney, or his clerk, ought to come in person before the master to with- 

draw it, in the King's Bench but this is unnecessary in the Common 
Pleas 

Of the wholes Again, the confession is either of the whole or part of the cause of ac- 
of action. *^^***^ whole, and not upon terms, the plaintiff's attorney 

may immediately sign final judgment and takQ out execution thereon ; 
but if it be not of the whole, he can only sign judgment for the part con- 
Upon terms. fesscd, and the action must proceed for the residue. When a judgment is 
confessed upon terms, in the King's Bench, it being in effect but a con- 
ditional judgment, the court will take notice of it, and see the terms per- 
formed ; but when the judgment is acknowledged absolutely, and a sub- 
sequent agreement made, this does not affect the judgment ; and the court 
will take no notice of it, but put the party to his action on the agree- 
ment It has been said that the court cannot hold plea of an agree- 
ment upon motion; But it is usual in practice, to set aside a judg- 
ment entered up, and execution taken out, contrary to the agreement of 
the parties, at the time of confessing the judgment K And where the 
plaintiff, on the eve of trial, accepted from the defendant a cognovit for a 
certain sum, payable at a future day, in full discharge of the action, and 
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op fommim m 

the master, <m the taxathm^ -allowed the plaintiff costs previona to the co^« 
navit; the court refused to admit the plaintiff’s aifidavit, stating a verbal 
agreement that he should have sneh costs, in case the defendant made de- 
fault inpayment, add that he had made ftuch default, and made the rule 
for the disallowance of such costs abscdute *. . 

By a late rule of the cotirt of King’s Bench '' no judgment can be 
signed upon any cognovit^ without such cognovit being first produced to 
the derk of the dockets, and, after taxation of the Costs, filed mth him.” 
And, by the statute 3 Geo. IV. c. 39. $ 3« every cognovit actionem given 
by any defendant in any personal action, in case the action, in which 
such cognovit actionem shall be given, shall be in the said court of Kingfs 
Bench, or a true copy of such cognovit aciumemy in case the action 
wherein the same is given shall be Ih any other court, shall, together 
with an affidavit of the time of the execution thereof, be filed with the 
said clerk, in like manner as warrants of attorney, or copies thereof, 
and affidavits S within the space of twenty one dafs after such cognovit 
actionem shall have been executed ; othenvise such cognovit actionem^ 
and any judgment entered up thereon, and any execution taken out on 
such judgment, shall be deemed fraudulent and void against the as- 
** signees of the person giving such cognovit actionemy under a commission 
of bankrupt issued against him after the expiration of the said space of 
'^21 days, in like manner as warrants of attorney, and judgments and 
executions thereon, arc deemed and taken to be fraudulent and void by 
that ’act And, if such cognovit actionem shall be given subject to any 
defeazance or condition, such defeazance or condition shall be written 
" on the same paper or parchment on which such cognovit actionem shall 
be written, before the time when the same, or a copy thereof respcc- 
tively, shall be filed; otherwise such cognovit actionem shall be null and 
void, to all intents and purposes These provisions were extended 
to the assignees of insolvent debtors, by the 5 Geo. IV. c. 61. § 16. and 
7 Geo. IV. c. 57 . § 33. And, by the latter statute ®, " in all cases where 
any prisoner, who shall petition the court for relief under that act, shall 
have executed any warrant of attorney to confess judgment, or shall 
have given any cognovit actionewy whether for a valuable consideration 
or otherwise, no person shall, after the commencement of the imprison- 
ment of such prisoner, avail himself, or herself, of any execution issued 
upon any judgment obtained upon such warrant of attorney, or co^ovit 
" actionemy either by seizure and sale of the property of such prisoner, 
or by sale of such property theretofore seized, or any part thereof ; but 
that any person or persons, to whom any sum or sums of money shall 
be due in respect of any such warrant of attorney or cognovit actimem, 
shall and may be a creditor or creditors for the same, under that act.!’ 

• 7 DowL & Ryl. 875. * nte, 555. 

2&8Geo. iV. K.B. 6 Barn. « § 5. 

& Aid. 660. 1 Dowl' dfc Ryl. 471. 8 Chit. • § 84.^ 
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, OF JUDGMENT BY T^^VhT. 

A bond^ upon the face of it, appe^ed to be cpndiMoned for. the payment 
of a sum certain, but by an indenture of the same date,, dephirwg the pur^ 
poses for which the bond was executed, it was agreed that it should be 
htwfiil for the obligees to commence an action upon the bond, and pro- 
ceed to judgment, whenever they should think fit; and upon judgment 
being obtained to issue execution, and that the judgment should be a 
security for the payment to the obligees, on demand, of all sums of money 
which then were or might. thereafter become due to them: a judgment 
having been entered up by virtue of this deed, the obligees issued execu- 
tion, without assigning breaches or executing a writ of inquiry ; and the 
court held, that the indenture, by virtue of which the judgment was en- 
tered up, was in legal effect a cognovit actionem, within the meaning of 
the 3d section of the statute 3 Geo. IV. c. 39 ; or if not, that it was a 
contrivance to defeat the provisions of that statute: and the indenture not 
having been filed with the proper officer, within twenty one days after its 
execution, nor judgnffint entered up within that period, as required by the 
statute, tlie court, upon application by the assignees of the obligor, wha 
had become bankrupt, ordered the execution to be withdrawn ^ 

If a cognovit be given by an attorney, it seems that tlie plaintiff must 
first file a hiU against him, before he signs judgment thereon ^ : and in 
general, common bail must be filed for the defendant upon a cognovit : 
though, if judgment has been irregularly signed, without filing common bail 
for the defendant according to the statute, till after the term succeeding 
that in which the writ was returnable, and^ after the judgment itself has 
been entered up, the defendant, wc have seen S having given a cognovit^ 
is estopped from objecting to the irregularity, if the plaintiff has filed 
common boil nunc pro tunc, before the time of making the objection. We^ 
have also seen in what cases the bail are, or are not discharged, by 
taking a cognovit from the principal. And a certificate, it may be remem- 
bered, will discharge a cognovit, given after a secret act of bankruptcy, for 
a debt previously due, with interest and costs ^ 


Judgment by default, which is an implied confession of the action, is 
either by non sum h f ormolus % where the defendant’s attorney, having ap- 
peared, says that he is not informed of any answer to ^e-j^ven to tlie ac- 
tion ; ix by nil dicit 8, where the defendant himself appears, but says no- 
thing in bar or preclusion thereof: And the latter judgment, which is the 
more usual, is either for want of any plea at all ; or for ivant of an is- 
suable plea, after a judge’s order for time, on the terms of pleading is- 
suably ; or when the defendant pleads a plea not adapted to the nature of 

ji» ^ 

* 5 Bam. & Cres. 650. 8 Powi & Ryb * 1 Chit. Rep. 16. Jinte, 810. but see 2 
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the oetton^ or 'tvhidi inay be oonsiderdd as a nullity^ or is fiilse and irexa« 
tioUB^ or not pleaded ia due thne^ or proper manner* 

On the expiration of the time for pleadings a rule to plead having been Searching for 
^ven, and a plea demanded^ when necessary, the plaintiff's attorney should 
search for a plea, if not delivered to him, With the clerk of the pa^rs, 
who receives special pleas in the King’s Bench, and with the clerk of the 
judgments, who keeps the general issue book at the King’s Bench office, 
or at the prothonotaries* office in the Common Pleas ; and if no plea be In wimt casei 
delivered, or found at either of those offices, the plaintiff’s attorney may for^ 

sign judgment, as for want of a plea : And judgment may t)c signed in of plea, or 
like manner, if the defendant do not rejoin plead to a new assignment, 
or join in demurrer, when necessary ; or, in the King’s Bench, if he do 
not return the paper or demurrer book in due time. If the defendant For want of 
plead a false plea of judgment recovered**, or other plea that is not is- P*®®* 

suable S after a judge’s order for time to plead, on the terms of pleading 
issuably, the plaintiff, we have seen ^ may consider the plea as a nullity, 
and sign judgment. So if the defendant, being under an order to plead 
issuably, plead several pleas, one of which is not issuable, the plaintiff, in 
the King’s Bench, may sign judgment as for want of a plea, although the 
other pleas are issuable ^ : Where the defendant had obtained an order for 
staying proceedings, upon payment of debt and costs, which had been 
taxed, and afterwards abandoned the order, and pleaded a judgment reco- 
vered, the court held, that the plaintiff was at liberty to sign judgment, 
the plea filed being a fraud upon the judge’s order And judgment may 
be signed in the Common Pleas, if a declaration in debt demand two 
thousand pounds, and contain several counts, each of which states a less 
sum, e. g. Jive hundred pounds, and the defendant, being under terms of 
pleading issuably, plead thereto, that he does not owe the said sum oi Jive 
hundred pounds But if the defendant, when under an order to plead 
issuably, put in a plea which, though informal, goes to the substance of 
the action, the plaintiff cannot sign judgment, as for want of a plea « ; nor 
can judgment be signed, if one of several pleas be merely demurrable 

When the defendant pleads a plea not adapted to the nature of the ac- Whcnplenisnot 
tion, as nil debet in assumpsH *, or non assumpsit in debt \ &c. the plain- wtion! 
tiff may consider it as a nullity, and sign judgment. But a plea in as- 
sumpsit, that the defondant did not undertake, (omitting the words or 
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promige/*) in manner and form, &e. with a conclusion to the country, is 
not 80 unintelligible, as to entitle the plaintiff to sign judgment as for want 
of a plea ^ So, the plea of nU debei in an action of debt on judgmtmi 
or not guilty in an action of debt on a penal statute S is not such a nul- 
]ity«ns will warrant the plaintiff in signing judgment ; nor can judgment 
ho signed in a qux lam action, for entitling the plea with the names of the 
parties, without the addition of qui tarn, &c. to the plaintiff’s name^. 
So, a plea, in debt for 1800Z. that the defendant does not owe the said sum 
of 10/. above demanded, &c. is, it seems, sufficient, and the amount may 
be rejected as surplus^c ®. And a mis-statement of the defendant's cAm- 
tian name, in the commencement of his plea, does not entitle the plaintiff 
to treat it as a nullity, and sign judgment as for want of a plea 

In the King’s Bench, when a plea is clearly absurd on the face of it, as 
where it attempts to set up as a defence, a judgment recovered in the Ex- 
chequer in Ireland, before the cause of action accrued, the plaintiff may 
consider it as a nullity, and sign judgment as for want of a plea, without 
a previous application to the court e : And a plea of set off for money due 
on a recognizance, and also for money due upon promises, pleaded to an 
action of debt on bond, as if to an action of aasumpsit, was holden in that 
court to be a nullity, and that the plaintiff might sign judgment*'. So, 
where a sham plea was pleaded, of judgments recovered in the court of 
piepotidre in Bartholmtew Fair, in terms obviously denoting fictitious pro- 
ceedings, the court reprobated the practice ; and, considering the plea as 
a nullity, suffered the plaintiff to sign judgment as for Avant of a plea, 
and made the defendant’s* attorney pay the costs of it, and of the appli- 
cation And where the defendant first pleaded in abatement, and after- 
Avards, without applying to the court for leuA’^e to AvithdraAV that plea, 
pleaded a judgment recovered, the' court held that the plaintiff Avas at li- 
berty to sign judgment as for Avant of a plea K So, in the Common Pleas, 
Avherc the defendant pleaded the statute of additions in abatement, the 
court held the plea to be a nullity, and gave the plaintiff leave to sign 
judgment * ; and Lord Alvanlaj, in deliATriiig the opinion of the court, 
observed, that perhaps it Avould huA'c been the more regular mode of pro- 
ceeding for the plaintiff to have signed judgment as for Avant of a plea,* 
without any application to the court, and thus have put the defendant to 
move to have that judgment set aside In the latter court, if the de- 
fendant plead a subtle plea, to ensnare the plaintiff, the court Avill permit 
the plaintiff to sign judgment, unless the defendant will amend But, 
unless the plea be manifestly absurd on the face of it, or probably a sham 
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OP JUDGMENT BY DEFAULT; 

plea •, the plaintiff, in the King’s Bench, will not be justified in signing 
judgment as for want of a plea, without a previous application to the 
court which is also necessary, after the defendant ha^i been ruled to 
abide by his plea If the defendant plead in abatement, without, an af- 
^davit of the truth of the plea or a plea of tender without paying mo- 
ney into court ®, or if, after craving oyer of a deed, he do not set forth the 
whole of it ^ the plaintiff, in either of these cases, may sign judgment as 
for want of a plea. But judgment cannot be signed, in the King’s Bencli, 
after a plea in abatement, because the affidavit to verify the truth of it 
was sworn before the defendant’s attorney * : And in general, when tlic 
matter is doubtful, it is the safest course not to sign judgment^ but to 
take issue on the plea, demur thereto, or move the court to set it aside 
When sh^m pleas, however, are pleaded, calculated to raise issues re- 
quiring different modes of trial, as a set oflf for money due on a recog- 
nizance or judgment, the issue upon which is triable by the record, and 
for money due on simple contract, the issue upon u liich is triable by the 
country, the court of King’s Bench, on an affidavit that the pleas are 
false, will suffer the plaintiff to sign judgment as for want of a plea, and 
make the defendant, or his attorney, pay the costs occasioned by the pleas, 
with the costs of the application K And the plaintiff may sign judg- 
ment, as for want of a plea, if the plea be palpably a sham pica K So, 
where a sham plea is such as to make it necessary for the plaintiff’s at- 
torney to consult counsel, and thereby cause delay and expense, the court 
will perpiit the plaintiff to sign judgment, and make the attorney pay the 
costs' : And, in a similar case, the costs were ordered to be paid by the at- 
torney, though it appeared that he was expressly instructed by the de- 
fendant to plead a dilatory plea But the court of King’s Bench will 
7iot grant a rule for the plaintiff to sign judgment as for want of a plea, 
merely on an affidavit that the plea is false, unless it be also shewn that 
it is vexatious, and calculated to create unnecessary delay and expense 
And where the defendant, after delaying the plaintiff, and deluding him 
with promises of payment, pleaded a plea of judgment recovered, the 
court of Common Pleas refused to set the plea aside, and permit the 
plaintiff to sign judgment To support a motion for leave to sign judg- 
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When not 
pleaded in due 
time. 


Or, proper 


ment as for want of a j^/onthe ground >that ilnpropear plm have been 
pleadedj there must be an affidavits in the King^s Benebs tiktat they are 
untrue*. But if such pleas have been pleaded under a rule to plead 
doubles it is not necessary first to move to set aside the rule *. 

When the defendant pleads before he has appeared ^ or taken the de- 
claration out of the office S or before the bail are perfected in a bailable 
cause the plaintifiT may consider the plea as a nuUitys and sign judg- 
ment. Sos if the defendant plead in abatement after a general imparl- 
anccs or to the jurisdiction of the court after a special, imparlance^ the 
plaintiff, we have seen may sign judgment as for want of a plea : And 
judgment may be signed, when he pleads in abatement, after the expira- 
tion of four days inclusive from the delivery, or filing and notice of de^ 
claration So, if the defendant plead in abatement to one count, and in 
bar to others, after the four days allowed for pleadii^ in abatement, it 
seems that the plaintiff may sign judgment But a judge’s summona 
returnable before judgment signed, though after the time for pleading haa 
expired, operates as a stay of proceedings ^ ; therefore, the plaintiff in 
such case cannot sign judgment, without first attending the summons ^ : 
And, in general, though a plea be not pleaded in due time, yet if the other 
party do not take advantage of it immediately, the defendant may deliver 
his plea at any time before judgment is actually signed against him K 

In the King's Bench, when a plea of solvit ad diem, which ought to be 
delivered to the plaintiff’s attorney, is entered in the general issue bodk K 
or a plea is Jiled in the office of the clerk of the papers, that ought to be 
delivered to the plaintiff’s attorney^, the plaintiff may consider it as a 
nullity, and sign judgment ; as he may also, in the Common Pleas, if the 
general issue l)c not delivered in form or if a plea be pleaded by an at- 
torney of another court ° : and judgment may be signed in that court, 
when a defendant files two pleas at several times on the sarnie day, in order 
to mislead the plaintiff by the second plca^’. So, if several picas be filed, 
to the whole or part of a declaration, without a rule to plead several mat- 
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ten being drawn up, or instructions given for it to the derk of the rules> 
they are considered^ in the King’s Bench^ as a nullity^ abd the plaintiff may 
sign judgment * ; though it seems that^ in the Gmnmon Pleas, the prao« 
tice is for the defendant to apply to the court, to strike out one of them ^ : 
And, in both courts, the plaintiff may sign judgment, if the plea, when 
necessary, be not signed by a counsel S or serjeant 

A judgment by de&ult, we have seen.*, is irregular, when the defend- 
ant, in an action not bailable, has not been served with a copy of process; 
or when there has been no declaration regularly delivered, or filed and no* 
tice thereof given to the defendant^; or when it is signed before the de« 
fendant’s appearance, or without entering a role to plead, or demanding a 
plea, when necessary ; or before the time for pleading is expired ; or after 
a plea has been regularly delivered, or filed s. So, when the plaintiff de- 
clares absolutely, before the defendant has appeared, he cannot sign judg- 
ment, after plea, for want of his appearance ^ : And a judgment signed 
contrary to good faith may be set aside ^ But if a defendant accept a de- 
claration, and act as if an appearance had been entered for him, the court 
will not afterwards permit him to set aside a judgment, on the ground of 
his not having appeared^. And an irregular judgment cannot be set 
aside, after the defendant has given a cogTtovit ^ ; or attended and cross 
examined the witnesses, on the execution of a writ of inquiry 

The plaintiff may waive a judgment by default " ; or, if irregular, the 
defendant may move the court to set it aside. But the motion for this 
purpose must be made in term time, or notice given of it in vacation, irvo 
days at least before the day appointed fur executing the inquiry And, 
in the Common Pleas, it is said there can be no motion to set aside a judg- 
ment the last day of term, unless it appear that the defendant could not 
have applied sooner p. If the judgment be regular, yet when the plaintiff 
has not lost a trial, the courts on motion will set it aside, upon an aiiida- 
vit of merits ; the defendant undertaking to pay the costs % to plead is- 
suably instanter take short notice of trial ”, and give judgment of the 
term, when necessary, so 'as to put the plaintiff in the same situation as if 
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Taunt. 366. 2 Moore, 220. 

• Ante, 613. 

. f 4Taunt818l 
< Id. 646. 

^ Per Cur. M. 44 Geo. III. K.B. 

> 18 Pricey 480. 
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same night,** when the act is to be done 
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In C. P. 
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on setting it 
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Proceedings on 
linal judgment. 


Entering judg- 

iTUMits by non 
aum informahis, 
j8^. and taxing 


cr jMmtaxam 


iwde 

»*tri|§ffrf 0 rjiidgmen^ to glv^ the^defendoat^ednait^iof ft nicety in plead-* 
ing ^ j or to let him in to plead any matter which does not go to the me^ 
jriti of the cause Soy^where defeadant^ having a good legal defence, 
had refused equitabk terms of compromise, the* court of Common Pleas 
would not set aside ihe jiidgpnent, and permit him to plead But the' 
statute of limHatipns is considered as' a ]^ea to the merits and, in the 
latter court, *the defendant has been allowed to plead his bankruptcy^, 
or infancy 41. In the King’s Bench, the affidavit of merits must appear 
to have been made by the defendant, or his attorney or agent ^ : And an 
affidavit, that the defendant is advised and believes he has a good defence 
to the action, 'will not satisfy the condition of a rule, which requires him 
to^swear to a good defence on the merits In general, the affidavit is 
made by the defendant’s attorney ^ ; and, in the Common Pleas, if it be 
made by any other person than the defendant, he must swear either that 
he is the defendant’s attorney, or managing clerk to the defendant’s attor-* 
ney K On setting aside a judgment and execution for irregularity, the 
court of King’s Bench will restrain the defendant from bringing an action 
of trespass, unless a strong case for damages be shewn 

A judgment by default is interhetUory or JtnaL When the action 
sounds in damages, as in assumpsit, covenant, trover, trespass, &c. the 
judgment is only interlocutory, that the plaintiff ought to recover his 
damages,” leaving the amount of them to be afterwards ascertained ° ; 
And the judgment for the plmntiff, in these actions, is also interlocutory, 
on demurrer, ox nut tiel record. In debt, the judgment is commonly Jinal° ; 
though a writ of inquiry is sometimes necessary, or may bj^ sued out, for 
assessing them p. In the King’s Bench, the judgment, whether inter- 
locutory or final, is signed'.on a paper,' called a judgment paper, with the 
clerk of the judgments^ ; an incipitur being first entered on a roll, of the 
term it is signed : In the Common Picas, it is signed on a judgment paper, 
by the prothonotaries ; warrants of attorney being first written on parch- 
ment, and filed with the clerk of the warrants. And, on a final judgment 
in both courts, no rule for judgment being necessary, the plaintiff may in 
general proceed immediately to tax his costs, and take out execution. 

Formerly, it appears, no judgments, either by non sum informaim or 
nihil dicit, could have been entei^ of record in the Common Pleas, with- 
out the notice and commandment of the judges; nor any costs of suit 
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{(iven upon anjr of thesaid Judgments^ befioe tlie costs wore taied and al« mto tiMNom in 
lowed some of the judges of this court. Afterwards^ tbe prothono* 
taries were deputed and appointed b j the courts to take order for the en» 
tering of all such judgments^ before they were entered of record; and a 
rule was nmde^ for preyenting abuses^ that no clerk or attorney should 
enter of record any of the said judgments, q; set down any costs of suit 
thereon, before tiie said costs were rated and allowed by one of the judges 
of this court, or by the prothonotary in whose office the same should be 
entered of record, and warrant given by him, under his hand, for the en-» 
tering of the said judgment * And, by a subsequent rule, the protho- When signed, 
notaries shall not sign any judgment by confession, either by rum sum tn« 
f ormolus or nihil unless the same be brought to be signed witjiin 

twenty days after the end of Trinity ^ Michaelmas, or Hilary term, and at 
or before the first day of Trinity term, in every year ; unless the attorney 
or clerk do produce before them a warrant or ^varrants of attorney, bear- 
ing date after the end of such term, and then the judgments on such war- 
rants so produced, may be signed at or before the essoin day of the suc- 
ceeding term in every year, and not after ^ : ** But, notwithstanding this ^ 

rule, judgments are now signed at any time in the vacation^. It is also Judgment paper 
a rule in the Common Picas, that no judgment whatever, except final cieAofwa^ 
judgments upon posteas and writs of inquiry and non prosses, shall be 
signed by aify of the prothonotaries of this court, unless the stamp of the 
clerk of the warrants be first impressed on the paper whereon such judg- 
ment is to be signed, whereby it may appear that warrants of attorney are 
duly filed And accordingly, the practice in that court, on signing 
judgment by default, &c. is to file the warrants of attorney, on unstamped 
parchment, with the clerk of the warrants, who marks the judgment pa- 
per, before judgment is signed thereon by the prothonotaries. 

In the King’s Bench by biU, or in the Common Pleas, judgments by Entries on roll ^ 
default are entered on a roll of the term of which they are signed ; but, in 
the King’s Bench by original, they are entered of the term of the decla- 
ration : and, in the latter court, tMk entry is the same, whether the judg- 
ment be for want of a plea, or for not rejoining, surrebutting, or joining 
in demurrer, or for not returning the paper book ; but, in the Common 
Pleas, where the pleadings are supposed to be entered of record as they 
ure pleaded, the judgment roll states the previous proceedings, and the 
particular default upon which the judgment is given. ' In the King’s By ivhom made. 
Bench,, the entries are made by the plaintiff’s attorney; in the Common 
Pleas, by the clerk of the judgments, witb^hom the writ of inquiry is left 
• for that purpose*; and there is no necesuty, in that court, for a subsequent 
continuance, between the parties, after judgment by default, aiid writ of 
inquiry awarded^: but, in the King’s Bendi, it is said to be otherwise. 
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' By t& kto tiiat Ao'fe(reditor>th(nighf(if 

a valuaUe odnsideration^ who nhali sttd out moation any judgment 
obtained by dehnilt^ confessioti, or nU dicU^ shall avail hhnself of such 
execution^ to the prqudioe of other fidr creditortj but shall be paid rate« 
able with snch creditors/* Osi this Statute^ the cooTt of King's Bench 
would not set aside an execotibn issned upon a judgment obtained by nii 
dkit, and served and levied by seizure upon the property of a bankrupt, 
before his bankruptcy ; the statute not rendering the execution in such 
case void, but merely enacting, that the plaintiff in such execution shall 
be paid rateably with the other creditors K 


Damages, how 
ascerlained. 

In general. 


By reference to 
master, In K. B. 
or prothonota- 
ries, in C. P. in 
actions on bills 
or notes. 


On covenants 
for payment of 
•um certain, &c. 


After interlocutory judgment, the amount of the damages sustained by 
the plaintiff is ascertained, cither by reference to the master in the King’s 
Bench, or prothonotarics in the Common Pleas, or by writ of inquiry. In 
general, a writ of inquiry is awarded : but this is a mere inquest of office, 
to inform the conscience of the court ; who, if they please, may themselves 
assess the damages, with the assent of the plaintiff^ or direct them to be 
assessed by the proper officer : And it is accordingly the practice, in actions 
upon bills of exchange and promissory notes, instead of executing a writ 
of inquiry, to apply to the court in term time^, on an affidavff * of the na<^ 
ture of the action, Ac. for a rule to shew cause ^ why it should not be 
referred to the master in the King's Bench,' or prothonotaries in the Com^ 
mon Pleas s, to sec what is due for principal and interest, and to tax the 
plaintiff his costs, and why final judgment should not be signed for that 
sum, without executing a writ of inquiry ; upon which the court will make 
the rule absolute \ on an affidavit of service, unless good cause be shewn 
to the contrary ^ : In mcaiim, a judge on summons, and the signature of 
counsel, will grant his Jiat ^ for drawing up the rule K And a similar 
rule or order may be obtained, in actions oxi covenants for the payment of 
a sum certain as upon a mortgage*, or for rent ^ or arrears of an an- 
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iittk]r% &«.; or cm an awards So> whira ikfstt War a^donunrii^ to Ondemurrerto 
one count on a bill of exdmnge^and judgment £» tiM fklntiC and a ]|^ea 
to other counts on whidi issue was j<iiiied> the oourt of King’s Bendi iw> counts, 

ferred it to the master^ to see what was due to the plaintifP <m the former*. 

In such ca8C> however^ a noUe proiequi must be entered on the other 
counts'^. But this entrjr need not be made before the reference to Uie 
master : It is sufficient^ if done at any time before final judgment ^ 

In the King’s Bench^ where interlocutory judgment was signed, and After death of 
the plaintiff died on a subsequent day in the term, the oourt granted a 
rule to compute principal and interest on the biU on which the action was 
brought ^ : and a similar rule was made absolute, on producing a copy of On copy of 
the bill, verified by affidavit of the plaintiff’s attorney ; the original having 
been stolen out of his pocket, and no tidings of it obtained cr. In the Ex- In Exchequer, 
chequer, it was not formerly usual to refer the question of damages to the 
master, in actions upon bills of exchange, &c. ^ ; but this practice has since 
been adopted, and put upon the same footing as in the other courts K 

The practice we are now speaking of is confined to cases, where it ap- When not 
pears on the declaration, that the action is brought upon bills of exchange “'*‘*'^®‘** 
or promissory notes \ or other actions wherein the quantum of damages 
depends on figures, and may be as well ascertained by the master or pro- 
thonotaries, as before a jury : And therefore, where the defendant had 
suffered judgment by default, in an action of assumpsit on a foreign judg- 
ment, the court of King’s Bench refused to make the rule absolute, for a 
reference to the master ; saying, this was an attempt to carry the rule fur- 
ther than had yet been done ; and as there was no instance of the kind, 
they would not make a precedent for it K In a subsequent case the 
court refused to make the rule absolute, in an action upon a bill of ex- 
change for foreign money ; the value of which is uncertain, and can only 
be ascertained by a jury “ : and, in another case ®, they would not direct 
the master to allow re-exchange, in an action upon a bill of exchange 
drawn in Scotland, upon and accepted by the defendant in England. It 
should also be observed, that such a rule cannot be had in assumpsit for a 
sum certain, due upon an agreement p ; nor in an action upon a bottomree 
bond ; or to ascertain the damages sustained by the plaintiff, in an action * 
of debt on a judgment recovered on a bill of exchange ' : And in covenant 
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a wibereby tbe plaintlffii covenanted ,to indemnify tbe Bank of 
JBnghnd a^nst advancea to JL and JB. on bills to the amount of lOOfOOOL 
nnd the defendant and others agreed tp aub-iudemnify the plaintiffs to the 
same amount, in certain aliquot proportions, of which the defendants pro- 
V portion was 5000/., and the plaintiflb alleged that they had been obliged 
to pay the whole 100,000/. to the Bank, and demanded of the defendant 
his proportion of 5000/., in which action the plaintiffs had judgment on 
demurrer ; the court of King's Bench refused to refer it to the master, to 
compute the principal and interest due oh the deed, considering that it 
was not a mere question of computation of principal and interest, but. that 
it was open to the defendant, before the sheriff's jury, to enter into ques- 
tions of collateral satisfaction of the plaintiff’s demand, from securities 
nnd effects of L. and B. the principals, in their hands *. 

. The plaintiff, in the King's Bench, may obtain a rule for referring a 
bill of exchange to the master, on the day on which interlocutory judg- 
ment is signed for want of a plea or for not producing the record ; but 
where it is signed upon demurrer, it has been the practice not to move for 
such rule until the following day ^ : And, in that court, the rule absolute 
for computing principal and interest on a bill of exchange, must be served 
on the defendant, before final judgment can be signed, as well as the rule 
nisi and in serving the latter fule, where there are two defendants, the 
service should be on both but it is sufficient to serve a copy of the rule, 
without shewing the original It has also been decided, in the King's 
Bench, that the plaintiff's attorney is not bound to serve the defendant 
%vith notice of computing principal and interest, on a rule or order of re- 
ference 8, or a copy of the master's appointment for that purpose \ unless 
the defendant has obtained and served him with a rule to be present at the 
taxation ^ ; the defendant having notice of the proceeding, by service of 
the rule nisi, so as to be present if he pleases. But, in the Common Fleas, 
notice must be given to the defendant, of the prothonotary's appointment 
to compute principal and interest on a bill of exchange ^ : The reason is 
said to be, that this proceeding of a reference to the prothonotary is substi- 
tuted for a writ of inquiry ; and as it is necessary for the plaintiff to give 
notice to the defendant of the execution of such writ, so he inust give him 
notice of the prothonotary's appointment to compute principal and interest, 
in order that he may have an opportunity of bringing forward any facts 
which may have occurred, to reduce the sum which the plaintiff seeks to 

* 14 688. and see 8 Barn. & Cres. * SiiUers v. TufUm, H. 54 Geo. III. K.B. 

848. 8 DowL & RyL 618. 8. C. Imp. K. B. 10 Ed. 410. The same point 
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« 1 Chit Rep. 4166. 468. 1 aitRep. 469, 70. 693. 
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recover*. And where jadgnteiie hfts gone hf defhulft on H prtaiissoiy not^ 
no irregnlanty previous to tihe judgment can be diewn as cause against 
referring the note to the master or prothonotary 


A writ of inquiry of damages is vl judicial writ, issuing out of the court Writ of inquiiy, 
where the action is brought; and must be sued out> aitsr interlocutory 
judgment^ in all actions wherein damages are recoverable^ as in assumpsit, tcrWutoiyjudg- 
cofoenant, case, trespass, &c. except where they are referred to the master 
or prothonotaries^ on bills of exchange or promissory notes> &c.> or 
are confessed by the defendant. After Jinal judgment^ a writ of in- After final 
quiry is in general unnecessary ; and the court of King's Bench would not 
direct such a writ to be executed^ at the instance of the defendant^ after 
judgment by default in an action of debU But where an action is 
brought on a judgment, the plaintiff may have a writ of inquiry^ after 
judgment by default^ to recover interest, by way of damages^ for the de- 
tention of the debt And in actions upon bonds^ or on any penal sum, for 
nonperformance of covenants, &c. a writ of inquiry is necessary, for assess- 
ing the damages, after judgment for the plaintiff on demurrer, or by con- 
fession or nihil dicit, by the statute 8 & 9 W. III. c. 11. $ 8. In actions 
on the statute 2 & 3 £dw. VI. c. 13. for not setting out tithes, there must 
also be a writ of inquiry, after judgment by default, to ascertain the value 
of the tithes So, in an action of debt for foreign money, a jury must find 
the value of the money ^ : And it seems, that in debt for use and occupa- 
tion, a writ of inquiry is necessary, after judgment by dci^ult, before sign- 
ing final judgment 

The writ of inquiry is directed to the sheriff of the county where the Direction, and 
venue is laid ® ; setting forth the proceedings which have been had in the 
cause ; and that the plaintiff ought to recover his damages, by occasion 
of the premises : But because it is unknown what damages he hath sus- 
tained by oooosion thereof, the sheriff is commanded, that by the ofith 
of twelve honest and lawful men of his county^ he diligently inquire 
** the same; and return the inquisition into court It was formerly 
doubted, whether a %vrit of inquiry could be directed to the sheriff of a 
Welch county s ; but it is now settled that it may K In an action on the Amendment of. 

® 4 Taunt. 487. ment is allowed only where the original debt 
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^ 7 Dutnf. & East, 446. and see 8 Dumf. Moore, 413. 1 Bing. S68. 8. C. cited. 

& East, 78, 9. 8 Dumf. Sc East, 895. 1 ® 5 Barn. & Aid. 885. 1 Dowl. & Ryh 

East, 4.S6. 1 Maule & Sel. 171. 1 Chit. 529. S. C. and see 1 Chit. Rep. 627. 

Rep. 473. 627. 2 Chit Rep. 233. 1 DowL ® 2 LiL P. R. 721. 

Sc RyL 16. 1 Bing. 368. But the plaintiff ^ Append. Chap. XXII. § 47, Sec, 

is not entitled to interest on a foreign judg- * Doug. 262, 8. Lord Mtmsfidd and 

ment. 1 Maule Sc Sel. 173. 4 Campb. 380. JBvBer, J. thought it might be directed to the 
I Stark. NL Pn, 219. S. C. but see 1 East, sheriff of the next EngH^ county. 
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case upon two pr(»nisea» there was judgment by defioilt as tb the first pro- 
mise^ and as to the second^ a nolle prosequi : A writ of inquiry was taken 
out^ to inquire what damages the plaiatilT had sustained^ occasion of 
the premises ; and upon the return of this^ it was moved to amend the 
writ^ and make it^ hf occasion of the not performing of the first promise : 
and upon the authority of Baker v. Campbell^, the writ was amended 
in this case ; the r^rd of the judgment by de&ult being a warrant to 
amend by \ So> if the award of the writ of inquiry on the roll be rights 
the teste of the writ^ if wrong, may be amended by it 
The writ of inquiry is engrossed on parchment ; and, in the King's 
Bench, it is sealed only ; but, in the Common Pleas, it is signed by the 
prothonotaries, and afterwards sealed. And it should be returnable on a 
general return or day certain, according to the nature of the proceedings ; 
i£ by original, on a general return ; if by bill, on a day certain. But 
where, in an action by bill against an attorney, the writ of inquiry was re- 
turnable on a general return, it was holden not to be error ; but only a 
miscontinuance, and cured by the statutes of jeofiuls « 

When the jury, upon the trial of an issue, omit to assess the damages, 
the omission may in some cases be supplied by a writ of inquiry ® : As to 
which it seems, that where the matter omitted to be inquired by the prin- 
cipal jury, is such as goes to the very point of the issue, and upon which, 
if it had been found by the jury, an attaint would have lain against them 
by the party, if they had given a Mse verdict, there such matter cannot 
be supplied by a writ of inquiry ; because thereby the party might have 
lost his attaint, which would not lie upon an inquest of office Thus, 
in detinue, where the jury omitted to assess the value of the goods, the 
court refused to supply the omission by a writ of inquiry And so, 
where the jury who try the issue in replevin upon a distress for rent, omit 
to inquire of the rent in arrear, and value of the goods or cattle distrained, 
pursuant to the statute 17 Car, II. c. 7 * no writ of inquiry can be after- 
wards awarded, to supply the omission ^ ; for, by the words of the statute, 
these matters are to be inquired of by the same jury who try the issue K 
And in like manner, where no damages are given on trying the traverse 
of the return to a writ of mandamus, this omission cannot be supplied by a 
writ of inquiry K So where, in an action for a libel, the defendant pleaded 
the general issue, and mght special pleas of justification ; and the jury, at 
the trial, found a verdict for the plaintiff on the general issue, and two of 
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t^,sp^al picas, without assewng damages, and ftar.^a dafendant tbe^ 
pther pleas ; and the court, on motion to enter up judg^tent for the plain>A. 
tiff non obstante veredicto, decided that tlm latter pleas were ill, and awarded 
a writ of inquiry to assess the damages, and final judgment was entexM 
thereon, in the King^s Bench*; the court of Exchequer Chamber, on a 
writ of error, reversed the judgment as to the award of the writ of inquiry,, 
and final judgment thereon, and remitted the record to the court of King's 
Bench, ^vith a direction for that court to award a venire de novo, to try 
the general issue, and issue joined on the two special pleas on which the 
finding was for the plaintiff ; holding the verdict on these issues to be 
void, because no damages had been assessed ^ : And a t enire de novo was 
awarded, where the jury, in an action of waste, had omitted to find the 
place wasted 

But where the matter omitted to be inquired by the principal jury, doth 
not go to the point in issue, or necessary consequence thereof, but is merely 
collateral, as the four usual inquiries on a quare hnpedlt\ there such 
matter may be supplied by a writ of inquiry, without any damage to the 
party ; because if the same had been inquired of by the principal jury, it 
would have been, as to those particulars, no more than an inquest of office, 
upon which an attaint would not lie So, where the parties being at is- 
sue in assumpsit, a demurrer was joined upon the evidence, and the jury 
discharged, without assessing the damages ,* and afterwards judgment was 
given for the plaintiff, and a writ of inquiry of damages awarded; thc court 
held, that though the same jury might have assessed the damages condition- 
ally, yet it may as well be done by a writ of inquiry of damages, when the. 
demurrer is determined ; and the most usual course is, when there is a 
demurrer upon evidence, to discharge the jury without further inquiry 
So, in trespass or replevin against overseers of the poor, acting virtute of- 
^ficii, if the plaintiff be nonsuit or have a verdict against him \ and the 
jury are discharged, without inquiring of the treble damages, pursuant to 
the statute 43 £liz. c. 2. § 19. the defect may be supplied by a writ of in- 
quiry ; because such inquiry is no more than an inquest of ofiice. In such 
case, as a ground for awarding a writ of inquiry, it is necessary to enter a 
suggestion upon the roll, that the defendants were overseers of the poor; 
and that the action was brought against them,' for something done by. 
virtue of theix^ office K And a writ of inquiry may be sued out, after a 
writ of second deliverance, on a judgment of nonsuit in replevin, for want 
of a declaration, in the Common Fleas But upon an avow^ for rates 
made on plaintiff's lands, under the statute 50 Gleo. III. c. xlvii. where 
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The writ of inquiry in ordinary catea Janay be execute^, err due nndee, 
before the sheriif or his deputy or bjr leave of the oourt> under special 
circumstances^ before the chief Justices or a jddge of assize, as an assistant 
to the sheriff^: And where the writ of inquiry is eidecuted before the' 
chief justice, or a judge of assize, it is usual to move for the sheriff to re-^ 
turn a good jury The motion for this purpose is a motion of course in 
the King's Bench, requiring only counsel’s signature U In the Common 
Pleas, it is made in court, and the rule is absolute in the first Instances. 
But an inquisition taken before two under-sheriffs extraordinary, was set 
aside by the court of Common Pleas ; for the high sheriff can appoint no 
mpre than one under-sheriff extraordinary, to take an inquest K 

The notice of inquiry should be in writing ^ ; and if the defendant have 
appeared, and his attorney be known, it should be delivered to sudi attor- 
ney ^ : But if the defendant have not appeared or his attorney be un- 
known”^, the notice should be delivered to the defendant himself, or left 
at his last place of abode : And, in a joint action, the notice of inquiry 
ought to be given to both defendants In country causes, if an agent 
be employed, notice of inquiry, in the King’s Bench, should be delivered 
to the agent in town, who issues the subpeenas, and not to the attorney in 
the country^; but, in* the Common Pleas, it seems that it may be given 
either to tho attorney in the country, or to the agent in town p. If the 
venue be laid in London or Middlesex, and the defendant live within forty 
computed^ miles from London, there must in general be eight days’ notice 
of inquiry, exclusive of the day it is given and inclusive of that on which 
the inquiry is executed ' ; which notice i^ also sufficient in country causes *: 
for the statute 14 Geo. II. c. 17- $ 4: which requires ten days’ notice of trial 
at the assizes, does not extend to notices of inquiry. But where the venue 
is laid in London or Middlesex, and the defendant lives above forty com- 
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And Spmiay Ib to be accuentod a dbyfn tbtoe il’bb the itff 

on which the notice is^given^ - In the Exchequer it ft a,rale^ that la Exchequer. 

^ eight days* not^pe shall be givenjiof the exeention of writs of inqufay^ in 

all cases, except where the venue is laid in Imdon <k Miidteeejt, and tha 

defendants reside 8bove,^rtJMnile8 distant^herefirmn ; and that wh^' the 

venue is laid in Lmdon or Middlesex, and the defendants reside abote 

forty miles distant ^eretrom, fourteen days' notice of the execution of writs 

of inquiry shall be given*:” which notices are required to be entered by 

the attomies or side ril^lcs of the office of pleas, in the book of orders k^t 

in such office, and a written notice of such entries left at the scat in the 

said office, of the attorney or clerk in court concerned for the defendant, 

or at his chambers or place of residence*. 

The object of the statute, in Tet^vAngfourteen days' notice to be givan When el^it 
to defendants residing above forty miles from town, was to secure to them gciaiu 
the full benefit of the notice for eight days, part of which time would ne^ 
cessarily be consumed in its reaching them in the country, and in giving 
them time to communicate upon it with their agents in town ; and there- 
fore a defendant, who was residing at an hotel in town, from the time of 
his arrest till he was served with notice of executing the writ of inquiry, 
was holden not to be entitled to more than dght days’ notice in a town 
cause, though his general residence was above forty miles from town 
So, where the defendant was residing in Londm, before and at the com- 
mencement of the action, eight days’ notice of executing a writ of inquiry 
was deemed sufficient, though the defendant had in the intermediate time 
permanently removed above forty miles from London, inasmuch as he had 
not given the plaintiff previous notice of such removal*. But a defend** 
ant who is master of a vessel belonging to a port above forty miles from 
London, and who has no regular residence on shore, is entitled to fourteen 
days’ notice of executing a writ of inquiry ^ In replevin, after judgment In replevin, 
given on demurrer for the avowant, ffteen days’ notice of executing the 
writ of inquiry must be given to the plaintiff, in like manner as where he 
is nonsuited before issue joined,^ on the statute 17 II. c. 7 * 

Short notice of inquiry is two days at least And where a term*s notice Short notice, 
of trial is required, there must, at the same distance of time, be the like Term’s notice, 
notice of inquiry * : which notice may it seems be given, in the King* s 
Bench, before the first day in ’full term*^; but, in the Common Pleas, it 
must be given before the essoin day of the fifth, or other subsequent term 
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ond^'in the former courts it may be given at onoc> without any previous 
notice of a general intention to proceed in the cause ^ 

In the King's Bench, when the plaintiff, upon any pleading of t)ie 
defendant, tenders an issue, and the paper book is made up and delivered 
with notice of trial, and the defendant strikes out the similiter, and re- 
turns the book with a demurrer, if judgment be given thereon for the 
plaintiff, and a writ of inquiry be necessary to ascertain the damages> the 
defendant's attorney shall be obliged to accept notice of executing the 
writ of inquiry, from the time of giving the notice of trial ^ ; but the 
plaintiff in such case ought to give notice of the hour and place of exe- 
cuting the inquiry ^ In the Common Picas itris a rule, that in every 
cause where the plaintiff concludes to the country, and gives notice of 
trial upon the back of his pleading, if the defendant do not join issue 
thereon before the rule is out, the defendant's attorney shall, after j|udg- 
ment obtained, be obliged to accept notice of executing a writ of inquiry> 
from the time that notice of trial was so given on the back of such plead- 
ing ^ And it is also a rule in that court, that where the defendant 
demurs to the plaintiff's declaration, the defendant's attorney shall be 
obliged to accept notice of executing the writ of inquiry, on the back of 
the joinder in demurrer And where the defendant pleads such a dila- 
tory pica as the plaintiff is obliged to demur to, his attorney shall accept 
notice of executing the writ of inquiry, on the back of the demurrer ® 
So, upon an issue of nul iiel record, notice of executing a writ of inquiry 
may be given, in the Common Pleas, upon the issue book, as well as upon 
a joinder in demurrer In like manner, it is a rule in the Exchequer 
that ^^in all cases where the plaintiff concludes to the country, the plain- 
tiff's attorney or clerk in court may give notice of trial, at the time of 
delivering his replication or other subsequent pleading, in case issue shall 
be joined thereon, or of executing a writ of inquiry in default of joining 
issue ; which shall be deemed good notice of trial, from the time of the 
delivery of such replication, or other subsequent pleading, in case issue 
shall be joined ,* and if the defendant do not join issue on such replica- 
tion, or other subsequent pleading, and the plaintiff sign judgment for 
want thereof, the defendant's attorney or clerk in court shall take notice 
of executing a writ of inquiry, from the time that notice thereof was 
given as aforesaid : And that in all cases wlierc the defendant demurs to 
the plaintiff's declaration, replication, or other subsequent pleading, the 
defendant's attorney or clerk in court shall be obliged to accept notice of 
executing a writ of inquiry, on the back of the joinder in demurrer ; and 
ill case the defendant pleads a dilatory plea, to which the plaintiff is 
obliged to demur, the defendant's attorney or clerk in court shall be obliged 

• SmiOi Y. iW. M. 46 Geo, III. K. B. ® R. T. 10 Geo. L C. P. 

3 101. S. C. ^ Pr. Reg. 443. 

MLH. 8Geo. I.K.B. T * 11. T. 26 & 27 Ge6. II. § 4. inScac, 

Jd, (a). ^ Man. Ex. Append. 211. 

li. II, G^Oeo. I. 1. C. P. * ' 
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to accept notice of executing a writ of inquiry^ on the back of such de-* 
murrer." 

When the inquiry is to be executed before the chief justice, or a judge 
of assize, the notice should be given for the sittings or assizes generally®; 
but otherwise the notice should express the particular time and place of 
executing it K A writ of inquiry may be executed at any time before, or 
on the day it is* returnable ^ ; but not on a Smiday^: and where the 
notice was to execute it by ten o'clock, the court set it aside for uncer- 
tainty So, in the Common Pleas, notice of executing a writ of inquiry 
between the hours of ten or eleven and two o'clock, has been deemed in- 
sufficient but notice of executing an inquiry at eleven o'clock is good, 
if executed before twelve s : And, in that court, where notice was given 
of executing a writ of inquiry on Tuesday the fourteenth day of January 
instant, when the fourteenth of January fell on a Thursday, the court ref 
fused to set aside the execution of the writ of inquiry on that ground, re- 
jecting the word Tuesday as surplusage So, where notice of executing 
a writ of inquiry was given for Wednesday the eleventh of June instant, 
when Wednesday fell on the tenth of June, on which day the writ of in- 
quiry was executed, the court refused to set it aside, the defendant not 
swearing that he was thereby misled The usual way is to give notice 
that the inquiry will be executed between two certain hours \ as between 
ten and twelve o'clock in the forenoon, or between Jour and six in the after- 
noon of a particular day, on or before the return of the writ. On a no- 
tice of inquiry so given, however, the party is not tied down to the precise 
time fixed by the notice ; for the sheriff may have prior business, which 
may last beyond it : Therefore, where notice was given of executing an 
inquiry, between ten and twelve o'clock, and the irregularity complained 
of was, that the defendant and his witnesses attended till twelve, and 
after the hour was elapsed, and they were gone, the writ was executed ; 
the court of King's Bench refused to set aside the inquisition, conceiving 
it was clearly a trick of the defendant's attorney, to leave the place imme- 
diately after the hour was passed K 

With regard to the place of executing an inquiry, it must be executed 
within the county where the action is laid. In London, inquiries arc exe- 
cuted at the secondaries' office. No. 28, in Coleman street ; in Middlesex, 
at the sheriff's office, in Red Lion square ; and in other counties, at a cer- 
tain place appointed for that purpose : and the notice should be given ac- 
cordingly. Any irregularity, howeves, in the notice of inquiry, or in the 
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execution of. 

Costs, for not 
executing. 


Evidence^ on 
execution of. 
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ant br his attoraey, and makiiig a difafisilecf the wdt^.; • 

Ndtice of inquiry may be ^ like-ttioki- 

ner as notice of trial: but, in thd^ King-s Bench; the O0nia<ina&ce' or 
countermand of notice of inquiry must be delivered to the ngent in-town, 
and not to the attorney in the conhtry \ A notice of iiiquii^ oan be con- 
tinued but once •; and the notice of omtinuance should* be served^ two 
days previous to the time appointed for executing the inquiry ^ : but if 
notice Of a writ of inquiry, to be executed at a particular hour and placb, 
be continued, the notice of continuance need not eiqypess any heat > or 
placed. The notice of countermand ought to be in writing and may 
in this court be given to the attorney in the country, as wdd as the agent 
in town ^ : And it seems, that where eight days' notice is sufficient for 
diluting an inquiry, two days* notice of countermand will serve ; but if 
fourteen days* notice of inquiry be requisite, then there must be sw days* 
notice of countermand 

In London and Middlesex, the writ must be left at the sheriffi's <dfice, 
the day before the tim^ appointed for its execution ^ : And if either party 
propose to attend by counsel, he should give notice th^eof to his adver* 
sary ^ ; or he will not be allowed for it in costs. If such notice be not 
given, the sheriff, if required, will postpone the execution of the inquiry, 
till the other party has an opportunity of attending by counsel ^ i And, 
in the King’s Bench, it is in all cases in the discretion of the master, on 
the taxation of costs, to allow or disallow the fee to counsel, as well as 
the expense of preparing the brief, Previous to the execution of the 
inquiry, witnesses may be subpoenaed on either side " : and the execution 
of it may be adjourned by the sheriff, after it is entered upon r. If the 
plaintiff do not proceed to execute the inquiry according to notice, or . 
countermand in time, the defendant, on an affidavit of uttendanoe and ne- 
cessary expenses, shall have his costs, to be taxed by the master or pro- 
thonotaries The motion for this purpose is a motion of course, in the 
King's Bench, requiring only counsel's signature : In the ’Common Pleas, 
the costs are granted on a side-bar or treasury rule. 

Letting judgment go by deffiult is an admission of the cause of action : 
and therefore, where the action is founded on a contract, the defendant 
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an ^i^ion iui ji 

promkaoiy note w bill of exchange,, the note hill need; not be proved, 
tiiough it must be produced before the jury, in order to se^ whether any 
money appears to have been paid ^poIl it^ Soi wbc^e an action was Policy of ml 
bronght OB a policy of assurance bn a fmign ship, wherein there was a *“*‘“*^ 
stipulation, that the policy should be deemed sufficient proof of interest, 
the plaintiff, oil the writ of inquiry, was only bound to prove the defend- 
ant’s subscription to the policy, without giving any evidence of interests 
And suffering judgment by default, in an action for use and occupation. For use and oo» 
amounts to an admission that the defendant occupied a house under the 
plaintiff, who need not shew that it was his own house ; and if the defend- 
ant insist that he did not occupy the particukr house to which the evi>- 
dence has been directed, but some other, he must prove the fact \ On Interest, in wiiat 
the execution of a writ of inquiry, though it has not been usual, a 8herid|!s recover- 
jury ought to give interest, in cases where the courts at Westminster would 
allow it And although the jury, on the execution of a writ of inquiry, 
cannot give interest in an action for work and labour, yet where they have 
deducted ten per cent on the whole amount of the plaintiff’s demand, in 
conformity with an agreement between the parties, that such deduction 
should be made for ready money, they may re-allow the plaintiff a pro- 
portional part of that deduction, on the balance found to be due to him, 
and which had remained for a considerable time unpaid If the defend- Damages in 
ant, in an action for words spoken of an attorney, let judgment go by de- 
fault, and, on the execution of the writ of inquiry, neither plaintiff 
nor defendant goes into evidence of any kind, the jury may give such 
moderate damages as they think ought to be paid, for the speaking of an 
attorney the words laid in the declaration 

On the return day of the inquiry, the plaintiff, in the King’s Bench, Rule for judj^ 
should give a rule for judgment **, with the clerk of the rules ; which ex- 
piles in four days ^ ; and, on the expiration of such rule *, the sheriff. Return of wri^ 
being called upon for his return, will deliver it, with the inquisition to 
the plaintiff’s ^tomey ; who taxes his costs thereon with the master. In 
the Common Pleas, there is no rule for judgment given on the return of 
the inquiry, but the plaintiff’s attorney waits four days after the return 
day, inclusive of both days ; after which, the inquisition being previously 
obtained from the sheriff, the prothonotaries will tax the costs thereon ^ : 

And, in that court, when final judgment is signed upon an inquisition 
on a writ of inquiry, the inquisition must immediately be left with the 
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OP THE W»IT, ^F 

derk of the judgments^ and.ehaU not be taken out of ^eoffiee^ 

without leave of the court *. 

Pending the rule for judgment; or time allowed in the Coxpmon PletU; 
the defendant may moye to set aside the inquisition; for want of. due no- 
tice^; or on account of an objection to the jury^ or mode of returning 
them; as that some of the ju^ were debtors taken out of prison for the 
purpose of •attending®, or that they were returned by tlie plaintiff's at- 
torney**; or for excessive damages®. And where the damages are ob- 
viously too small and there has been any contrivance by the defendants, 
or surprise on the plaintiff*', or the sheriff or jury have been mistaken in 
point of law *, but not otherwise \ the plaintiff may, at any:i^^e before 
final judgment signed *, move to set aside the inquisition. But the court 
will not grant a rule for setting aside an inquisition, after judgment by 
default; in an action for words; on the ground that the under-sheriff di« 
rected the jury to consider the poverty of the defendant; in mitigation of 
damages On motion to set aside an inquisition; taken on a writ of in- 
quiry before the undcr-sheriff; for excessive damages; the court would not 
admit minutes of what passed before the uncicr-sheriff to be read; unless 
verified by affidavit ; and such motion cannot be supported; on the affida- 
vits of the parties themselves; unless corroborated by others And where 
the defendant moved to set aside an inquisition for excessive damages; the 
court of King’s Bench imposed the terms of bringing part of the damages 
into court; before they granted a rule to shew cause ®. 

If two defendants in trespass suffer judgment by default; and the plain- 
tiff execute writs of inquiry, and take several damages against them se- 
parately, it is irregular ; and if the plaintiff enter up final judgment fur 
those several damages against the defendants, it is erroneous. But the 
court of King’s Bench will permit the plaintiff to set aside his own pro- 
ceedings, before final judgment, on payment of costs p. And if the plain- 
tiff, on the execution of the writ of inquiry, give no evidence on one or 
more of the counts in his declaration; he may afterwards sue for the causes 
of action contained in those counts : Thus, where the plaintiff in a former 
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nciSbn dbdared on k prottdissdSty ^bt^; aUd^finKgockUi' i^ upon eite- 
buting a writ of inquiry^ after judgment by defaidt^ ^ve 'xi6 evidence on 
the count for goods sold, and took his damages Tor the amount of his pro- 
ihissory note only, the court of King’s Bench ruled,' that 'the judgment 
thereupon was no bar to his recovering, in a subsequent action, for the 
goods sold*. 

The want of a writ of inquiry is aided by the statute Of jeofails Want of, aided. 
And where a writ of inquiry had been many years executed, and coats New writ and 
taxed upon it, but no final judgment entered up ; there being occasion to Iterei 
prove the debt in Chancery, and the writ of inquiry being lost, a rule was 
made, in'^ffife King’s Bench, for a new writ of inquiry and inquisition, ac- 
cording to the sheriff’s notes, and that the master should indorse the costs, 
which by the commitment book appeared to have been taxed After an 
award of a writ of inquiry of damages, if final judgment be given fbfe a 
certain sum, with the plaintiff’s assent, it is no cause of error, although 
the record contain no entry of an inquisition executed **. 


After Jiml judgment, we have seen®, a writ of inquiry is in general un- Proceedings on 
necessary. But, by the statute 8 & 9 W. III. c. 11. § 8. it is enacted, 
that in all actions upon any bond or bonds, or on any penal sum, for 
" non-performance of any covenants or agreements in any indenture deed 
or writing contained, if judgment shall be given for the plaintiff on a 
demurrer, or by confession or nihil dicit, the plaintiff upon the roll may 
suggest as many breaches of the covenants and agreements as he shall 
think fit ; upon which shall issue a writ to the sheriff of that county 
where the action shall be brought, to summon a jury to appear before 
the justices or justice of assize or nisi prius of that county, to inquire 
of the truth of every one of those breaches, and to assess the darnels 
^ that the plaintiff shall have sustained thereby ; in which writ it shall 
be commanded to the said justices or justice of assize or nisi prins,' that 
he or they shall make return thereof to the court from whence the same 
shall issue, at the time in such writ mentioned ; And in cose the dc- 
'' fendant or defendants, after such Judgfnent^ entered, and before any 
^ execution executed, shall pay into the court where the action shall be 
brought, to the use of the plaintiff or plaintiffs, or his or their executors 
or administrators, such damages so to be assessed, by reason of all or 
any of the breaches of such covenants, together with the costs of suit, a 
" stay of execution of the said judgment shall be entered upon record ; or 
if, by reason of any execution executed, the plaintiff or plaintiffs, or his 

or their executors or administrators, shall be fully paid or satisfied all 

r 
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® Id, 1077. be tlie common law judgment for the penalty. 
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• 

tMidrOaniiiges so to’ be fitsieiMedi iMgethir^b^liiM br^t^ of sai^ 
'' W on reasonable charges and' ^tsa^Ses for emDating the said execQJ^ 
ticm, the body lands or goods of the defisndaiit shadl be thereupon fbrth* 
with discharged from the^ said execidSon^ wdiijtdi shall likewise be ea« 
^ tered upoif record ; But xlbtMthstatiiUiig^ in each case, sudi judgment 
** sl^dl remain, continue and be as a further security to answer t& ^ 
plaintiff or plaintiffs, and his or their^gOemtors <n such 

damages as shall or may be sustain^l' {h^^urther of any cove* 

nant or covenants in the same indiaimre dttbd or writing contain^/* 
This statute was made in favour of defendants; and it ii^^i^y reme* 
dial, being calculated to protect them against the payment ^sillWTO^ndoney 
than is justly due, and to take away the necessity of proceedix^ in equity^ 
to obtain relief against' dh unconscientious demand of the whole pmialty, 
in ^ses where small damages only have accrued*: and according^, it 
has received a very liberal construction. Where covenants and agreements 
are contained in the condition of a bond, they are holden to be within thd 
statute, as well as where they are in a different instrument And though 
it was formerly doubted S yet it is now settled, that the statute is com^ 
pulsory on the plaintiff, to proceed in the method it prescribes A bond 
conditioned for the payment of an annuity *, or of money by instalments 
is holden to.be within the statute ; or a bond conditioned to^ perform an 
awards. And where a bond, upon the &ce of it!/' appeared to be Coiadx« 
tioned for the payment of a sum certain; but by an indenture of the same 
date, declaring the purposes for which the bond was executed, it was 
agreed that it should be lawful for the obligees to commence an action 
upon the bond, and to proceed to judgment, whenever they should think 
fit ; and upon judgment being obtained to issue execution, and that the 
judgment should be a security for the payment to the obligees, on de* 
mand, of all sums of money which then were, or nfight thereafter become 
due to them ; and judgment having been entered up by virtue of this deed, 
the obligees issued execution, without assigning breaches or executing a 
writ of inquiry ; the court held, that this was a bond substantially condi- 
tioned for the performance of an agreement, within the statute 8 & 9 W. III. 
c. 11. § 8. and that the obligees ought to have assigned breaches thereon \ 
But the provisions of the statute do not extend to post obit bonds *, or 
other bonds conditioned for the payment of money \ which are provided 
for by the statute 4 Ann. c. 16. § 13.; nor to baiP, or replevin”^ bonds ; 

• 6 Durnf. & East, 636. f 6 East, 560. 2 Smith R. 663. S. C. 
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< 8&d>WblIL;>C]uv^Jl« ss.. 

nmrj as to bonda gireii.jbo.tIie JM Chancallar# bf tbe petition* 

ing creditor for a oomnoasian of baokruptj under .the 'gtatute 6 Geo. IV. 
c. 16. $13*: And where judgment ia entered upon a warrao,|b of attorney^ 
it k not within the 8tatute^ li ia not necessary .for the crown to assign 
breaches^ under the above statuteij and if any one breach & proved> the 
crown is entitled to judgment 

In cases where the statute judgment is signed for the pei^ty. Judgment for 

as at common law-^;^ but it can stand as a security for the damages 

sustained: and^ after sigauiig judgment^ the plaintiff must proceed on Suggestion, and 
the 8tatttte>^by suggesting breaches on the roll^; of which OiCopy should baches, 
be giveniSll^^ defendant ^ with notice of inquiry for the sittings or as- 
sises^* A writ of inquiry ^ is then sued out^ and delivered to the sheriff ; Wjit of inquiiy, 
who summons the jury, and returns the jury process, with a panel of the thcreoi^*^*"** 
namCi^iaf the jurors: and the writ being executed, is returned to the court> 
with the finding of the jury and execution awarded for the damages and 
costs : But no second judgment is given by the court, on the return of the 
inquiry K On the execution of a writ of inquiry on this statute, after Evidence, on 
judgment on demurrer, the execution of an instrument which the defend- 
ant had stated, in setting out the condition of the bond in his plea, need 
not be proved^ : But, in dedl on bond conditioned for the performance of 
covenants, if the condition be not set out in the pleadings, the plaintiff, 
on executing a writ o'f inquiry under the statute 8 & 9 W. III. c. 11. 
must prove that tlie bond mentioned in the suggestion, and produced to 
the jury, is that on which the action was brought 
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CHAR XXIII. 


Oyer, and Copy ^ Deeds, Inspection, Co« 
PIES of Written Instruments, Books, Court- Roles, 
Sgc. ; and Particulars of Demand, or Set off. 


Preparing for 
defence, on the 
merits. 


Oyer of deeds, 
&c« in wliat 
cases demand- 
able by defend- 
ant, and how 
given. 


By plaintiin 


Hitherto wc have supposed the action to be rightly broughtf bnd 
considered what is to be donc^ when the defendant has no merits. Wc 
have secn^ that in such case he should compromise or compound the ac- 
tion^ confess it^ or let judgment go by default. But when the defendant 
has merits^ he should prepare fox his defence ; and for that purpose may> 
if circumstances render it necessary^ crave oyer and copy of decds^ &c. 
claim inspection and copies of written instruments^ books> court roUs^ &c. 
or call for particulars of the plaintiff's demand ; or he may move the court 
to change the venue^ consolidate actions unnecessarily divided^ or strike 
out superfluous counts ; or he may bring money into court. 

Oyer of deeds^ &c. is demandablc by the defendant, or by the plaintiff. 
If the plaintiff, in his declaration, necessarily make a prqfert in curM 
of any deed, writing, letters of administration, or the like, the defendant 
may pray oyer of the deed, &c. »; and must have a copy thereof delivered 
to him, if demanded, paying for the same after the rate of four-pence 
per sheet ^ : And a defendant, who prays oyer of a deed, is entitled to a 
copy of the attestation, and names of the witnesses, as well as of every other 
part of the deed So likewise, if the defendant in his plea make a ne- 
cessary prqfert in curiO, of any deed, &c. the plaintiff may pray oyer * ** ; and 
shall have a copy, at the like rate ® : And the party, of whom oyer is de- 
manded, is bound to carry the deed, &c. to the adverse party In an ac- 
tion on a bond, in which articles are referred to, wyer of tlic bond may be 
demanded, but not of the articles s ; though time to plead may be obtained, 
till the plaintiff give a copy of them, on an affidavit that defendant has no 


copy «. 

Formerly, do- Formerly, all demands of oyer were made in court, where the deed is 
man m o r . i;jtcndment of law, when it is pleaded with a profert in curia ^ : 

And therefore, when oyct! is craved, it is supposed to be of the court, and 


• * Append. Chap. XXIII. § 1. 

»» 2 Salk, 497. R. T. 6 & 6 Geo. II. (6). 
K.B. 

« Wmea^ 28S. Barnes, 263. S. C 
d Append. Chap. XXIII. § 2. 

** R. T. 5 & 6 Geo. II. (6.) K. B. 6 Mod. 
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^ 2 Du{nf. & East, 40. 

‘ Per Cur* H. 21 Oeo. HI. K. B. and 
sec 1 Wms. Sauod. 6 Ed. 9. 

0 12 Mod. 598. 3 Salk. 119. 
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not of the party ; and the words ei kgitur in hoc verbal &c. are the a^ 
of the court ^ In practice however^ oyer is now usually demanded^ and 
granted by the attornies^: And where the defendant is^ entitled to have Cannot be dis- 
oycr of a deed^ it cannot be dispensed with by the court ; nor can he be 
compelled to plead without 4t V c^en' thoOgh the deed ba» lost. Oyer can- When not grant- 
not be granted of a deed operating under the statute of uses ^ : And^here 
a tenant in a writ of entry pleaded. |uch deed, without a prqfert, and oyer 
was required to be granted Igr a judge's order on a given day ; the court 
directed such order to be rescinded ; and the demandant having signed 
judgment for want of oyer, it was also set aside, the order being merely 
in the na^re of an interlocutory proceeding When the deed is in the When deed is 
hands of a third person, the court will oblige him to give oyer, and pro- person?* °^^*^** 
duce it ®. 

•^’^en a deed is shewn in court, it remains there, in contemplation of When necessary 
law, all the term in which it is shewn ; for all the term is considered in during**^e^*^ 
law but as one day : and at the end of the term, if the deed be not denied, term, 
the law doth adjudge it to be in custody of the party to whom it be- 
longs ; but if it be denied, then it shall remain in court till the plea is de- 
termined ; and if it eventually turn out not to be a good deed, it shall be 
destroyed But letters testamentary, or of administration, are not sup- 
posed to remain in court all the term ; for the party may have occasion to 
produce them elsewhere Hence it is, that oyer of a deed cannot in 
strictness be demanded, but during the same term it is pleaded ^ : And 
as. a general imparlance is always to a subsequent term, it follows that 
oyer of a deed cannot be demanded after such imparlance ^ A different 
doctrine is indeed laid down in one case^, which must be understood of a 
special imparlance, to another day in the same term. 

Though oyer is not in strictness demandable of a record\ yet if a judg- Of records, 
ment or other matter of record in the same court be pleaded, the party 
pleading it must give a note in writing of the term and number roll, 
whereon such judgment or matter of record is entered and filed ; or in de- 
fault thereof, the plea is not to be received ^ : And probably on this ac- 
count, the party was not anciently permitted to plead nul iiel record of a 
judgment or matter of recor^ in the same court But where a judgment 
or matter of record is pleaded in a different court, tlie party, not being 
IS Mod. 59S. 3 Salk. 110. i Sid. SOS. ^ 5 Co. 74. b. S Lutw. 1(^44. 1 Durof. & 
but see 2 Lutw. 1644. contra. East, 149. Steph. PI, 68. , 

^ 6 Mod. 26. * 1 Kcb. 32. 2 Lev; 142‘. Treem. 400. S 

^ 2 Lil. P. R. tit. Oyer, 266* 2 Kcb. 275. Keb. 480. 491. S. C. 6 Mod. 28. but see 2 

6 Mod. 28. 2 Str. 1186. 1 Wlls. 16. S. C. Ld. Raym. 970; JitUe, 462, 3. 

Totty V. Nesintt, T. 24 Geo. III. K. B. and ^12 Mod.^99. and see 2 Show. SLO. 

Mattison y. Atlcmsm^ £. 27 Geo. IIL K. B. 1 1 lid. Ei^. 252. 84^. (4 Ed* note a.) 

cited in 3 Durnf. & East, 153. (n). R. M. Doug. 476, 7. 1 Durnf. & East, 149, 50. 

1654. 5 15. C.P. Pr.Reg. 277. but see 1 Ld, Raym. 84. . 

9 Moore, 593. ^ “ Kdlw. 96. Carth. 454. J[,Ld. Raym. 

• 2 Str. 1198. Ante, 487. ‘ 347. Carth, 617. 1 Ld. Raym. 660. 2 Str. 

f Co. Lit. 231. b, 5 Cp. 74. U 2 Lutw. 828. R.T. 6 & 0 Geo. II. (^). K. B., 

1C44. . . ’®&Hen.VIL84v;isrJ?/vn,3l^7e. 

® 2 Salk. 497. 12 Mod. 698. S. C; 



df original 
writ. 

■*, •* 


Demand of, 
what, and when 
made. 


Insisting on. 


Contesting. 


Time allowed for 
giving it, and 
to pl^ and 
reply after. 


S. 

ifttided iMirga account of thetenh anid> lunMier plead d«i M ¥ea^ 

cordis And«it seems, that 07er.it not demandaUe of an aotof parliament 
. 11 m defendant was fofnaeslj allowed oyer of the original 'Writ, ia^order 
to demur or pljead in abatem^t^ ^ any appardbt ihsuffimncy /or vari'« 
anee But tid»mdulgeno&]iaidii^.be^ abated, and made ea instamment 
of d^y, a rule was made, that a deftadatlt be not allowed oyer of am ofiri* 
ginal writ ; afid that if he demand iti the jdaintiff may proceed as if no 
demand had been made^. ' ' ; ‘ i 

The demand of oyer is a kind of pleg^ and should regularly be madh 
by a note in writing ^ before the time foe pleading is expired If it be not 
made till after that time, the plaintiff may consider the demaud^as a nuL^ 
lity, and sign judgment. But though oyer be not in strictness demandabley 
yet if it be given, the party demanding has a right to make use of it 
the defendant would insist upon his demand of oyer, he should mov# Ae 
court to have it entered upon record^ : If the plaintiff, on the other hand/, 
would contest the oyer, he may either counterplead it, or strike out the" 
rest of the pleading and demur upon which the judgment of the court 
is, either that the defendant have oyer, or that he answer without it'^ : 
On the latter judgment^ the defendant may bring a writ of error; for tc^ 
deny oyer where it ought to be granted is error, but not d canverso ^ ' 

There is no settled time prescribed for the plaintiff to give oyer bnC. 
the defendant shall in all cases have the sanie time to plead, or as manjr 
pleading days after oyer given, as he had at tUt time of demanding it:^>f 
The time allowed for the dffend^nt to give oyer of a deed, Ac. to tlm 
plaintiff, is two days exclusive after it is demanded ^ : and if it be not 
given in that time, the plaintiff may sign judgment, as for want of a plea 1*.: 
If given, the plaintiff shall have the same time to reply, after oyer given 
him by the defendant, as he had at the time of demanding it 

6 Mod. 28. 

* 2 Lev. 142. 2 Salk. 497. and see 2 Ld» 
Haym. 970. 1 Wms. Saund. 5 Ed. 9. c. 

k 2 Lev. 142. 

1 2 Salk. 497. 6 Mod. 28. 2 Ld. Rayni. 
970. S. C. .2 Str. 1186. 1 WUs. 16. S. C. ,1 
Wms. Saund., 6 Ed. 9. c.^2 Wms. Saund. 
Ed. 4Ck>. (7).‘ ^ 

" It seems from Ae rule of ilitcA. 1654. $ 
15»- (X that it ought to be given, in the 
CommOH;;;!^]^ before the end of the next 
term Is demanded. 

* 1 Str. 706. R. T. 5 & 6 Geo. II. (d). 

K. l^ S^urnl^ & j^t,8&6, 7. Cas. Pr. C. 
P. 72. 81, 2. 14si| Pr. Reg. 28. SOO, SOL 
Sarnes,' 288. C« JtfUCi 408. ■ 

Garth. 466. 2 Dumf* & East^ 40. 

V 6 Mod. 122. Cai. Pr. C P. flO* Pr. 
Reg. 301. Barnes, 246. S. C. v 
?j;.^64^i»GeQ.(XX. (4).XR Andaea 
further u to qsneri and- such pehitdiiirputb 


* Doug. 476. Godb. 186. cotUra, 

^.Gilb. C. F. 62. 12 Mod. 35. 189. 2 

Lutw. 1644. 6 Mod. 27. 2 Salk. 498. 2 
Ld. Rayra. 970. R. T. 6 & 6 Geo. II. (A). 
K.B. iWils. 97. 6 Durnf. & East, 363. 
Co, Ent 380. 6 Taunt. 663. (a). 

* R. T. 19 Geo. III. K. B. Doug. 227, 8. 
6 Durnf. & Ea8t|,S6S. Barnes, 340. and see 
Bro. Abr. tit. (Jj^er, fit, 10. 

«iSSo]k. 110. 

* N. M. 1 Geot'n. Cl P. 

' Fowler ^ Dyot^ M. 20 Geo. III. K. B, 
1 Durnf. & East, 160. Bamei^ 868. 326,7. 
8 Bos. & Pul 379. but see Css. Pr.^ C P. 
78, 3. 96. Pr. Reg. 278. 296. & C. l^nes, 
889. 8 Wlls.'4],^ by which it appeawf jibat 
formerly oyer must have been demtiided, in 
the Common Fleaib before the expiration of 
the rule to plead: and nils 469. , 

■ Dong; 4*76, 7. an^ see 1 Wais^Suuld. 
6 Ed. 317. (8). 



^'Tnn^dtfeodaiit havni^>deina&d0i dyer df^’drsi/oiiglirt 
heeid of his pkaTf and If he> do not/ the plaintiff/ itt the Comtnon Plefts, 
may insert it them for him> in making up the* iisae* : bitt it is othenlidse 
in the King's Bench, irhere the *deiinidmit'*nay either 8e|;4fbrth the oyer 
in his plea or not^ at his election ^ I£ a pfeintiff statei^ legal effect of 
a deed, the defendant has a xi^ht to see it on oyer; and if the mdfening 
Tary from that attributed to it in the declaration, he should, in order to 
take advantage of the varianoe, plead non est factum, without setting out 
the deed : If it do not suppost the breach, he should set it oat and de« 
mur and if he set it out, the court must adjudge upon it, as parcel of 
the record ; though it was not strictly demandable at the time of granting 
it \ If the defendant, however, set out the deed on oyer, and plead non 
est factum, the only question at the trial of that issue is, whether the deed, 
wlifef^f the tenor is set out, was executed by the defendant or not ^ But 
the defendant, in the King’s Bench, is not bound to set forth the oyer iii 
bis plea^; and if he do not, the plaintiff, if he would avail himself of the 
deed, must pray it to be enrolled at the head of his replication If the 
defendant, after craving oyer of a deed, do not set forth the whole of it, 
the plaintiff, we have seen may sign judgment as for want of a plea ; 
but he cannot demur for that cause ^ : or if the defendant, in his plea, 
set out the deed untruly, the plaintiff by his replication may pray that 
it be enrolled, and so procure it to be truly set forth ^ : And if there be 
any variance, however trifling, between the deed and the oyer, it is fatal 
at the trial, on the jilca of non est factum K 


In the King’s Bench, when the plaintiff is entitled to the inspection of 
a lease, &c. in the possession of the defendant, but of which oyer cannot 
be demanded, the court will grant a rule for the latter to produce it, and 
give a copy thereof to the plaintiff,' in order that he may declare thereon 
And where the plaintiff, in an action on a deed, has had the same taken 
from him under a warrant against him for felony, the court, on an affidavit 
of demand upon and refusal by the magistrate and constable, will direct 
them to give the plaintiff a copy to declare on, and to produce the deed 
on the trial, the plaintiff undertaking to pay the expenses But the 
court will confine their order for inspection of a deed, to the particular 
parts of it which are necessary to support the action*’. And they will 


cular respecting it as relate to pleading, 1 
Chit JPt. 4 Ed. 369, &c. Steph. Ft, 86, &e. 

* Barnes, SS7. 

2 Str, 1241. 1 Wils. 97. and wa Steph. 
FI, 88* 9. 

4 Bam. & Crea. 749,50. TDo«it& 
Ryl. 257. S. C. per Ray&y, J. . 

^3 Salk. 119. Carth. 518. 6 Mod. 27. 
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* 4 Bam. A Orel. 741; and see 11 Bait; 
689. 5 Taunt 707. 
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In C.P. 


For stamping 
it, in K. ]d. 


In C. l\ 


Copies of writ- 
ten instruments, 
not under seal, 
in what cases 
formerly de- 
mandable. 


Aol a party to allow th^tu^|ieoti6n of his dtte d^edls^ aind give a 

copy thereof, to a person who supposes that 6uch 'Seeds dol^ain a reserva- 
tion in his favour of manorial rights, unless it appeal^ 4^t the party holds 
the deeds as trustee for t)i^ appUoai^. In the '€0]^on Pleas, if one 
part only of an%identure be exOoutOd^ '^the t^urt iidU the party 

having the custody of it to produce it f6r IhtpOction, tipon an action com- 
menced against him by the other party ; iinleeii*iie can shew some sufficient 
reason to the conWary ^ : And it Is not a sufficient reason, that the plaintiff 
seeks for inspection, for the purpose of discovering some dcfofl; in the deed 
So> where the plaintiff made an affidavit, that he sued the defendant, to 
recover damages for breach of an agreement in not entering into partner- 
ship, pursuant to a partnership deed drawn up and executed by the plain- 
tiff, but remaining in the custody of the defendant or his attorney, and 
that the plaintiff possessed neither a copy nor counterpart of the deed, 
the court granted a rule, enabling the plaintiff to inspect and take a copy 
of the deed, although the defendant swore that he had not executed the 
same But where two parts of an indenture were executed by both par- 
ties, each keeping one, and one part ^vas lost, the court of Common Pleas 
would not compel the other party to produce his part, in order to support ' 
nn action against him on the Instrument ^ : So, upon an affidavit that no 
copy or counterpart of a lease, on which the plaintiff had sued, was in his 
possession or power, and that the attorney who drew the lease and coun- 
terpart had abscondM ; the court refused to order the defendant, who was 
in possession of the lease, to permit a copy of it to be taken And in- : 
spection was refused in that court, to the plaintiff in replevin, of a deed 
to which he was no party, assigning to the avowant the reversion of the 
demised premises s. In the King's Bench, we have seen \ the plaintiff 
may liave a role nisi, for the defendant to produce a deed before the com- 
missioners of the stamp office, to be stamped ; or to the plaintiff's attor- 
ney, in order that he may ascertain the names of the witnesses, so as to 
subpoena them. And a rule for the production of a deed to be stamped, 
has been granted by the court of Common Pleas ^ : though, in a former 
case, that court refused to moke a rule on the plaintiff, in an action on a 
bond, to allow an officer of the stamp duties to inspect the bond, because 
the defendant suspected it to be forged K 

If the action be fbunded on a written instrument, not ji^udcr seal, the 
defendant is not entitled to demand oyer y but the distinction formerly 
taken was, thm where the jilaiutiff declared upon^a Siting, the courts, 
on affidavit that he had no part, would kt him have a copy ; but where 
the ded^tion was on an agreement generally, and, the writing but evi- 


* 1 Banu & Ores. eos. U^owL & Ryl. 
S86.S. C. 

^ 1 Tiuint end sec 1 Moore, 465. 
8 TMspt 131. 8 Moore, 513. (a). S. C. 

^ 4 Taunt. 666. 

^ 1 Brod. & Bing. 318. S Moore, 671. 
S.C. 


* 8 Taunt. 302. *1 Marsh. 610. S. C. 
f 4 Bing. 152« 

^ 6 Taunt. 2^. and. see 1 Chit. Rep. 476. 
9 Moore, 778. 3 Bing. 148. 

*» Ame, 487. 

I 4 TaunL 157. and see 5 Moore, 71. 
k I Bos. & Pul. 271. 
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denpej they would grant it^ ^aud aioovdin^y^ wlicaio an action waa 

brought upon a ap^al agreement contained in a.aote^ and a rule made ho 
shew ^use why the, plaintiff should not give the defendant a copy ; upon 
cause shcwn^^the ruk jvas fliachaiged^^becausO^ the contra^ upon which 
the action was founded was a. contract, of which thapnote was only 
evidence, and therefore the de^dant ou^t not to have a copy W In ac- In actions upon 
tions upon policies of assurance, the pfaintiff, his attorney or agent, by the *** 

statute 19 Geo. II. c. 37. ^ 1* shall, within Jifieen days after being re- 

quired so to do^n writing by the defendant, his attorney or agent, declare 
in writing what sums he hath assured, or cause to be assured, in the whole,’ 
and what sums he hath borrowed at respondentia or bottomree for the voy- 
age, or any part of it And, in actions of this nature, a judge at cham- 
bers will make an order for the assured to produce to the underwriters, 
upon fffidavit, all papers in possession of the former, relative to the mat- 
ters in issue But under a judge’s order to produce papers, and give co- 
pies of letters, &c. it is sufficient to give extracts of those parts of them 
which are relevant to the subject By the statute 53 Geo. III. c. 141. By grantor of 
§ 5. the grantor of an annuity is entitled to a copy of every deed, &c. 
whereby it was granted ; and if not delivered within twenty one days af- 
ter notice, a summons may be taken out from a judge of the King's Bench 
or Common Pleas, and an order obtained thereon, for the production of 
such deed, &c. and for suffering the complainant to take copies thereof, 
iuid examine the same.” In other cases, the general riile is, that a plain- In other casei. 
tiff shall not be obliged to furnish evidence against himself®. And the 
court of King’s Bench would not compel the plaintiff to deliver to the 
defendant a copy of an agreement, in order to enable the latter to plead 
in abatement, that the agreement was signed jointly by himself and others^. 

But where the action is founded on a written instrument, as a bill of ex- 
change or promissory note «, special agreement, or undertaking in writing 
to pay the debt of a third person \ &c. if a special ground be laid, as that 
the demand is of long standing, and the defendant has no copy of the in- 
strument, or that thm is reason to suspect its being forged, &c. the court 
on motion, or a judge on summons, will make an order for the delivery of 
a copy of it to the defendant or his attorney, and that all proceedings in 
the action be in the mean-time stayed. In a late case, however, the 
court of Common Pleas would not compel the defendant to produce bills 
of exchange on which the acjtion was brought, and permit the plaintiff to 
take copies of them, upon; an affidavit, which was contradicted by the de- 
fendant, that the bills had come into his hands by fraud, and had not^ 
been satisfied ^ And, in ah action on a bill of exchange, that court would 
not compel the plaintiff to deposit the bill in the hands of the prothonotary, 

• li#- -V ■ 

” 2 Keb. 430. * Sid. 386. \ f 2 DowT. & Ryl 419. 

»» 1 Salk. 21^ i « 7 Moorc^ 559. I Bing. ICl. S. C. 

1 Campb, *» Barry v. Jlerawler, M. 25 Geo. ttC. 

® 1 Taunt. 167. ‘ K. B. 

® 1 Chit. 476. 0 Moort^ 778.' Post, Kl Bing. I6i. 7 Mgore^ 669. S. C. 

692, ‘ . 
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ft# the ^fpoie ^ etiMing thi# idmdaA^^ ki^ te PKieit 
v/keik^t or no it 'was a ftrg^ ^ When the ooji^ of aM^peebent h 
HffM to the defendant^ in parsuasce «f a jnd^gik oid^ for that purpoee/^ 
the judge, it is said, will in generd^blai' |t a fjlrtM* tiie order, that tho 
defend^ shall consent t<Hddce;iiOi^db^^ 

*WheA In eui. Where the defendant has the eMM||:df instmment, which 

^ of trustee^ ^ ^ /mrfee, the OourtB in some" instMces will order him to give 

an inspection and copy of it to the plaintiff, at his enpense, and to prodnoo 
it for various pWposes : Thus, where the defendant was stake-holder^ 
the court ordered hihi to give the plaintift ^t his expense, a copy of the 
artiiSles fer Epsom races, and to produce the same at the trial So, where 
an action is brought by a sailor for his wegas, on ship's articles, against 
the captain in whose custody they are, it seems that under the equity of 
the statute 2 Geo. II. c. 36. § 8. the defendant, if required, must produce 
and give a copy of the articles **. And where the dispute was between 
the plaintiff a factor in Smithfield, and the defendant a grazier, the court 
of King’s Bench, upon\he defendant’s motion, made a rule for the plain- 
tiff to shew cause, why he should not produce at the trial, the several 
books wherein he entered the account of beasts sold, and of monies re- 
ceived, on the defendant’s account ; and no cause being shewn, the rule 
waaluade absidute*. The rule laid down by Lord Mansjkld in cases of 
this nature was, that whenever the defen^dant would be entitled to a ' 
covery, he should have it here, withoiilf going into equity And on ‘ a 
motion in frovcr, for inspection of lists of sales, the question being whe- 
ther the goods were included in those sales, it was sai^ by Butter^ Jy 
The proper way is to move for a rule to shew cause, why the defendant 
should not have time to plead till the next term, unless the plaintiff will 
give the inspection required ; and the reason for granting such time is, 
that the party may have the thing granted by applying to a court of 
equity ; and therefore the court will give time, till he can file his bill for 
that purpose and a rule to shew cause was granted accordingly s. 

l%e courts in general will not oblige a plaintiff to discover the evidence 
in support of his action, previous to the trial ; and therefore, they will 
not make a rule upon him to produce his books fee. : Nor can/l rule be . 
had for the inspeNstion of books, fee. of a priveUe nalfcurei^in the hands <ff 
third persons Bo, where a commission of bAiikrupt had been sued ipitit 
superseded, as being founded Vm a concerted act 

eoc^l^commissioSa i^ the plaintiff 

thCmessenger to try i^gplidity ; the court of 
Comipon Pleas would not ord^ the banl^pt^bpoks to be produced to the 

r,l Blog. 451. A Mooiid,686. aC. « v. Coaa&tt, M, 29 Geo. III. K. B. 

*»! Cb a P.460.;Hfr JW*, r. i i» 6 Mod. ^ ||(Jhlt. Rep. 476. 9 

* , Moore^.779. hai see^ Ibur. 2480. 

f idUiott on stepping, 889. 1 Taunt 886. * 1 Ld. Raym. 706. 2 Ld. Raym. 927. 1 

^^2Str. 1186,andsee6Moore^71. Bailh^ SLB. 468. Bsraea,286.ChB.fe^^ 

^ Bamy V. Jksander, M. 26 Geo. IIL Hardv^ 180. 2 tte. Rep. 650. 

K.B. 


against the plaintiff And 
of bankruptcy, and a S( 
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Inspecting 
books, &c. of I 
private nature. 



attigneestedep tbeseoMpidcomi^^ an appikatkw ly tfae.j|^ fend < ni » j 

^^*sudi'8p^<»tiiiftal^^ been made to the Lord* ChaimUor:iil the 
fint inatance*. So» in an action for goods sold and deUver6d> the cavHi 
of King’s Bench would^'ii^e.^ccimi^ n defendant to allolvr an inspeption of 
the goods^ to enable the pbdntiffHoii. give evidence of their identity^ 

But it is a general rule> that n party has sxight to inspect arid take oo- Of a publicna* 

pies of such books^ &c. as aae«of a public imturc^ wherein he has an in- 

terest ; so as they be material to the suit> and the party in possession be 

not obliged to ^nish evidence against himself, in a criminal prosecution ^ : 

and if they are not evidence of themselves, the ^courts' will order them to 

be produced at the trial ^ ; otherwise a copy is sufficient. And they vHtt 

never make a rule to produce die original, unless it be necessary to inspect 

it> on account of an erasure^ or new entry ^ 

The books of the Quarter SesMons have been considered as public books. Books of scs- 
which every one has a right to inspect ^ And every man has a right to 
inspect the proceedings to which he is himself a party k ; for 1}^ has an iii< 
terest in such proceedings. So, in an action for a malicious prosecution, Examinations 
where it was necessary, in order to support the action, that the plaintiff 
should be put in possession of the contents of examinations before juatipos, 
and of the warrant on which he was apprehended, the court granted a rule 
that they might be inspected, and copies taken, and the originals produced 
on the trial \ But, ujion an indictment for felony, it is not usual to grunt liecord of ac- 
a copy of the record of acquittal, where there is any the least probable 
cause for the prosecution ^ And a mandamus will nut lie, to compel a Depositions on 
magistrate to produce depositions taken before him on a charge of felony, 
for the purpose of founding an indictment for perjury against the depo- 
nents : the magistrate must be subpoenaed to produce the depositions, 
which may be read in evidence before the grand jury K 

• Parish books, and the books of the Custwn house. Post office, Bankj Farish books, 
South Sea house. East India company, &c. are to some purposes consi- pubi|l.”yffi(.es 
derod as public books ; and persons who have an interest therein, have a 
right to inspect them ^ : And a rule for an inhabitant of a parish to in- 


■ 7 Moore, 400. 

*»6 Dowl. & Ryl. 888. 

^ 1 Blac. Rep. 44. 6eeFeQk.Evi4.5Ed. 
89, &c. 1 Pliil. Evid. 4 Ed. 422, &c. as to 
the inspection of public Writings in general. 

^ 1 Str. 126. 12 Vin. Abr. 104. 68. 

C. Barnes, 468. 2 Durnfl^ & East, 234. 

® 1 Str. 807. Say. Rep. 7jfc 
f 1 Wils. 297. Jlet v. Berkihg, cited in 1 
W^ils. 240. 1 Blac. Rep. 39. S. C* 1 Chit. 
Rep. 477. (a), but see uL 479. where the 
geperal right of eveiy man. to inspect the 
books of the Quarter Sesfions was doubted by 
Jbbottt Ch. J. 

> 1 Str. 126. 12 Vin. Abr. 104. pi. 6B. 
S. C. Cas. temp, Qardw. 12& 2 1242. 

VOL. I. 


Barnes, 2.86. 1 Chit. Rep. 476. (o). but see 

1 Ijd. Raym. 252. Catth. 421. S. C. Gilb. 
Cds. K. B. 184. (Dr. best’s case.) 2 Str. 
1005. 1 Wils. 240. 1 Blac. Rep. 41. S, C. 
cited. Say. Rep. 250. 

^ Barnes, 468, 9, 

* 1 Ld« itaym. 258. Carth. 421. S. C. 3 
Blac. Cot^. 126. 1 Chit. Cr. L. 69. Ry. 
& Mo. 66. 1 Car. A P. 241. S. C# bi^t see 

2 Str. 1122. 1 Blac. Rep. 885. Leach's Cr. 

L.85-. . 

k I'CMtRep. 687. 

■ 8 JA. Raym, 861. 7 189. S. C. 

1 Str. 804. 1 Bamud.K,;^4e6. 8 Str. 
964. Bamei,839. 

<1 
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Court rolls, 


OF INSPECTIC^, AND .tlOFIEB 

Apect the parish book8> so far as they apply to the queation in dispute, may 
bo absolute in the first instance*. So, the book||of tho oammissioiiers of 
jthe httery, and their numerical'lists, are of a ppUie figure ; and| are kept 
t)y the commissioners in trqsl; for the ti(^|Bt hdl(to,eWho are entitled to an 
inspection of them by rule of court'^. But access iai^ allowed to parish 
books S for the trial of questions of ^ nature, or in collateral 

actions, brought by. or against persons who have no interest therein. And 
though the East India company are compellable to produce their public 
books yet they arc not obliged to produce their books of letters S &c.; 
nor their private books, relating to the Sf^Kuntment of their servants f. 

&c. The Court rolls and books of a manor are of a public nature ; the te- 
nants have an interest therein, and the lo|d; . who has the custody of them, 
is considered merely as a trustee s : Hence it is of course, in the King's 
Bench, to grant leave to inspect the court rolls, &c. of a manor, on the 
application of a tenant of the manor^ who has been refused that permission 
by the lord iL And one who has a j)rimd facie title to a copyhold, is en- 
titled to inspect the court rolls, and take copies of them, so far as relates 
to the copyhold claimed, though no cause be depending for it at the time 
So, where a copyhold tenant was forbidden by the lord to cut underwood 
upon the copyhold, without the lord's licence, the court granted a manda* 
mus for the lord to permit the tenant to inspect the court rolls, so far as 


related to the cutting of underwood,^ after application to and refusal by 
the lord ; although there was not any^suit depending K But this privi- 
lege is confined to the tenants of the manor : for the lord or tenants of a 
difTcrent manors having no interest in the court rolls, &c. cannot claim the 
inspection of them * : And even though the party applying be a tenant of 
the manor, the court will not grant a mandamus to inspect court rolls, for 
the purpose of supporting an indictment against the lord, for not repairing 
a road within the manor In the King's Bench, if the rule be moved* 
for on behalf of a copyhold tenant, it is absolute in the first instance ” ; 
but otherwise it is only a rule nisi * : In the Common Plesis, it is always 
a rule to shew cause ^ : and the court expect an affidavit to shew that the 
person, on whose behalf the motion is made, is a tenant of the manor, and 
has applied to the lord or his steward, for an inspection and copies of the 


■ 2 Chit. Rep. 2b0. 

^ SchimlH v. Bumstead & others, II. 96 
Geo. III. K.B. 

' As to jMirUh booki^ see 5 Mod. 995. 1 
Ld. Raym. 937. S. C. 12 Vin. Abr. 147. 
;i/. 11. 1 Barnard. 100. 1 Wils. 240. 2 Chit. 
Rep.' ills. 4 Bam. & Aid. 901, . but see 1 

S . iRep. 27. And as to CutUmi' house 
s, &c. see 1 lid, ,ftayin. 705. 2 Str. 
1005. :l;Wife 240. %^>p.250. 1 Blac. 
Re^ 40. 8. C* b«t see Barnes, 295. Com. 
Rep.555. S.C^ 

«« 7 Mod. 189. 2 Ld. Raym, 851. S. C. 

« 1 Str. 646. 
f 2 Str. 717. 


* 1 Ld. Raym. 259. 2 Str. 955. 1006. 

^ 9 Durnf. & East, 141. and sec Barnes, 
296. 2 Hac. Repb, 1061. accord, 

VlO East, 895. 
k4Maule&Sel. 162. 

1 12 Vin. Abr. 146. Bunb. 269. 2 Str. 
1005. Talbot y, VUlcboys^ M. 29 Geo. III. 
K. B. 9 Durnf. & East, 142. 

“ 5 Bam. & Aid. 902.' 1 DowL & Ryl. 
559. S. C. and’see q Durnf. & 142. 

* 9 Durnf. & EasVl^L .. 

** 7 Durnf. & East, 746. and see 5 DowL 
&RyL484. 

* 2 Blac. Rep. 1061. dntCf 486. (u.} 
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OF BOOKS, COWT ROLLS, 

court rolb» which have been denied *. A freehold tenant of a manor 
has no right to inspect riie court roils, unless there be some cause depend- 
ing, in which his ri^t may be involved ^ But a mondamus was granted 
to the steward of a manor, to allow inspection of the court rolls to two 
freehold tenants, litigating a right of common in the manor, although the 
cause was not at issue ^ 

So, the books of a Corporation are in nature of public books ^ ; and 
every member of the corporation, having an interest therein, has a right to 
inspect and take copies of them, for any matter that concerns himself, 
though it be in a dispute with others And, in an action for the breach 
of a bye law, restraining persons from exercising trades within the limits 
of a corporate city, unless they become freemen, the court will compel the 
corporation to allow the defendant to inspect tlie bye law in tho corpora- 
tion books But, pending an action by a corporation for tolls, the courts 
will not grant leave to inspect the corporation books or muniments, on 
the application of the defendant, a stranger to the corporation 8 ; And the 
inspection, when granted, is confined to the subject matter in, dispute ^ 
These rules of inspection, in cases of copyholdf, corporations, Ac. are never 
granted, but only where civil rights are depending * ; for it is a constant 
and invariable rule, that in criminal cases, the party shall never be obliged 
to furnish evidence against himself^. Informations however, in nature 
of quo fvarrajiio, are now considered in the light of civil proceedings ; and 
therefore, when they arc exhibited at the relation of a member of a corpo- 
ration, the court will grant a rule for the inspection of such of the corpo- 
ration books as relate to the subject matter in dispute ^ ; But in an action 
against a corporation, upon a right of toll, the court refused a rule to in- 
spect the public books, records, and writings of the corporation ; be- 
cause no issue was joined, so that it could not appear whether such inspec- 
tion would be necessary 

The motion for a rule to inspect and take copies of books, Ac. 'when an 
action is depending, is founded on an affidavit, stating the circumstances 


” Barnes, 236. and see 3 Wils. 899. 2 
Blac. Rep. 1061. 

* 7 Durnf. & East, 746. and see 1 Wils. 
104. where a freeholder was refused a rule to 
inspect the rolls of the manor, in a case be- 
tween himself and the lord, touching a copifm 
hold but see Barnes, 'S||^7. 2 Blac. Rep. 
1030. semb. contra; and se^ 2 yez.620. 13 
East, 10. Phil. Evid. 4 Ed. 429, SO. 

® 5 Dowl. & Ryl. 484. 

^ 2 Sir. 954, 5. 

^ Id. 1228. Barnes, 235. Com. Rep. 
555. a a 

' 3 Bam. & Qres. 192. 

* 8 Dumf. & East, 690. and see 5 Mod. 
895. 1 Ld. Raym. 837. & C. 2 Str. 1293. 
Barnes, 238. 8 WUs. 398. 2 BUc. Rep. 877. 


S. C. 1 Chit. Rep. 476. (o). accord. 1 Durnf. 
& East, 689. 3 Durnt. East, 303. 1 H. 
Blac. 211. contra. 

1 Barnard. 455. 2 l^ir. 1005. 1223. I 
Wils. 239. 1 Blac. Rep. 40. S. C. 3 Dumf. 
& East, SOS. and see 2 Chit. IDep. 231 . 290. 
but see 3 Dumf. & East, 579. 

* 1 Wils. 240. 

^ 1 Ld. Raym. 705* 2 Ld. Raymx927. 
2 Str. 1210. 1 Wils. 239. 1 Blac. BMjp, 37. 
S. C. Id. 351. S. P. 4 Bur.2489. i Durpf. 
& East, 689. 3 Dumf. & East, 142. ^ 

^ 2 Chit. Rep. 86a (o). and see 3 Dumf. 
& East, 142. 579. 4 Taunt. 162. 

“ 2 Blac. Rep. 877. 3 Wils. 398. S. C. 1 
Ld.Raym. 253. Carth. 421. S.C. 
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When no nc- 
tu>n is ])cn(ling. 


Aflitlavit, in 
support of mo- 
tion. 


At what time 
rule is granted. 


Summons for 
particulars, of 
plaintiff’s de- 
mand. 


When taken out, 
in K.li. 

In C. P. 


under which the inspection is claimed^ and thajt an application has been made 
indfche proper quarter^ for permission to make tile inspection^ which has 
been refused ^ And when a motion for an information^ in nature of a 
quo warranto, is depending^ the court .will grant^a ruU* absolute in the 
*drst insti^ce^: but when no 4ction isdepending, the proper mode of pro-* 
ccediiig is by moving for a rule to shew^jM^se^ 'ivhy a mandamus should not 
issue^ commanding the officer who has tnb custody of the books^ to permit 
the party applying to inspect and take copies of the necessary entries The 
affidavit, upon which this motion is foundl^d, ought to state clearly the 
right under which the inspection is claimed, .and that the inspection has 
been refused And when the motibn is for a writ of mandamus to in- 
spect, grounded upon affidavits, the rule is enly a rule nisi ^ If a rule bo 
made to sliew cause, why an information should not be filed, in nature of 
a quo warranto, the court of King’s Bench will make a rule for the pro- 
secutor to inspect and take copies of books and records, as soon as the rule 
to shew cause is granted^: but if a rule be made to shew cause, why a 
mandamus sliould not be awarded, the court will not make a rule for the 
prosecutor to inspect and take copies of books and records, until the rule 
be made absolute, and a return made to the mandamus 


When the declaration does not diaJliM the particulars of the plaintiff’s 
demand, as in actions of assumpsif, or debt for goods sold, or work and 
labour, the defendant's attorney or agent may take out a summons 
before a judge, for the plaintiff’s attorney or agent to shew cause, why 
he should not deliver to the defendant’s attorney or agent, the particulars 
ill writing of the {duhitiff’s demand, for which the action is brought, and 
why uU proceedings should not in the mean time be stayed Tills sum- 
mons may be taken out, aud aii order obtained thereon, in the King’s 
Bench, before the defendant has appeared *. And, in the Common Pleas, 
iliough the practice was formerly otherwise^, it is ordered by a late rule^, that 
in future, defendants, on being served with process or arrested, will be 
allowed to obtain orders for the particulars of the plaiiitifif’s demand, with- 
out waiting till appearance entered or bail put in, or declaration filed 
and delivered ; and that in this respect, the practice of this court will be 
made conformable to that of the court of King’s Bench.”' The summons 
for-' particulars, however, is usually tak^n out after appearance and dc- 

* Barnos, SS6. Phil. Evid. 4 ‘Ed. 433. 3Z>urnf. & East, 141. 2 Chit.Eq).SC6. but 

^ 3 Chit. llep. 366. and see 3 Durnf. & see S Durnf. & East, 581. 

East, 141. Phil, Evid, 4 Ed, 433, Say. Rep. 146. and see 1 Ld. Ila>’tn. 

* 4 Maule & Sel. 1C(2. and see Mr. Au- 253. occorrf. . ^ 

hu t ediliOn^of Strange,, '!^, 1323. m rtu/iiL 3 ' ^3 Bur. 1390. ^p. C. P. 7 Ed. 185, 6.' 

& EHu I4«. W East. S Chiu ind^ee Append. Cli4 XXjll. § 8. 

Rep. 866. (o.) >hil. Evid. 4 Ed. 4S«. . > 1 Chiu Rep. 7SA & (a). 

Barnc^^l^Ski. Phil. Evid. 4 Ed. 434. ^ 1 Bos. & Pul. 378. 

« Phil. Evid. 4 Ed. 433. * R. T. 2 Geo. IV. C. P. 6 Moore, 21 1. 

^ Cas. temp^ Hardw. 245. Say. Reji. 145. 



OF PLAlNTIfF’S DEMAND. 59 ? 

^daratioii^ and before plea ; and unless good cause be sl^\vn to the con- 

trary> the judge will make an orders agreeably to the summons ; which Order on, and 

operates, when drawn up and served, as a stay of proceed9ngs> till the prwwdUigs. 

particulars are delivei^^ But a judge’s order for the delivery of a bill 

of particulars, does not stay proceedings, urdcss it be drawn up, ^d served 

upon the plaintiff’s attorney And it is a rule in the King’s Bench S On wimt terms, 

that no order be made in anf^^action depending in this court, to compel 

a delivery of particulars of the plaintiff’s demand, unless the defendant 

or defendants, in the event if pleading, do by such order undertake to 

plead issuably, or unless the plaintiff’s attorney or agent shall, by special 

indorsement on the summons, consent to waive the same.” It is also usual 

in that court, on granting an^ order for particulars, which is considered as 

a matter of favour, to require from the defendant some admission ; as of the 

signature of a note, &c. 

In assumpsit for non-performance of a contract for the sale of a house. In assumpsit, 
with counts to recover back the deposit, the plaintiff having in his first 
count alleged that the defendant, who was to make a good title, had 
delivered an abstract which was insufiieieut, defective and objectionable, 
the court of Common Pleas obliged the plaintiff to give a particular of 
all objections to the abstract, arising upon matters of fact ; but said ho 
was not bound to state iii his particulars, any objections in point of law ^ 

So, if an action be brought on %bond conditioned for the jicrformance In debt on 
of covenants, or to indemnify, ^c^'lilic defendant may call for a particular 
of the breaches for which the actiod'is brought: And where a general 
form of declaring is given by act of parliament, as upon the statute 
9 Ann. c. 14. or upon the 25 Geo. II. c. 30. it seems reasonable that the 
plaintiff, if required, should give an account of tlie particulars of his de- 
mand, in order to enable the defendant to prepare for his defence. But When not 
whenever the particulars of the demand arc disclosed in the declaration, 
as in special assumpsits, covenant, or debt on articles of agreement, &c, 
or iiL actions on matters of record, an order for such particulars docs not 
seem to be requisite. 

In actions for wrongs, the injury complained of is in general stated In actions fur 
in the declaration ; and tlicreforc, in such actions, it is not usual to make 
an order for the particulars : but circumstances may occur which render 
it necessary. And in an action against the marshal for an escape, he 
is entitled to a particular of the cause of action, for which the plaintiff 
sues Under a judge’s order fb'r particulars, the plaintiff, or his attorney iiow given, 
or a^nt, should deliver a particular account in writing of the Uenis of the 
demand, and when and in what manner it arose : And where there has 
been an account current, and payments have Been made for which the 
party means to'^give credit, the particular ought to contain as well those 

■ I • 

• Append. Chap. kxUl. § 4. And for ^ I|L H. 69 Geofr III. K. B. 
the forms of bills of particulars in different Fui. 246. and see 1 Campb. 

cases, see id. § 6, Ac. S!!93. 

Ante, 469. f 7 Dowl. &-Uyfc 774. 

® 1 Chit. Rep. 647. 
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OF PAEmCULARS 

matters for wlij^h lie meims to give credit^ thosiT for which the action 
is Ijirought*. fiut it is sufficieht to refer in a hill of pi|rticalars^ to an 
recount already^ delivered^ without restating it**: aim in general> if the 
plaintiff's particular convey the requisite information to the' defendant^ 
however inaccurately it be drawn" up> it is sufficient And if a bill of 
particulars state the transaction upon whiSh the plaintiff's claim arises^ it 
need not specif the technical description of the right which results to the 
plaintiff out of theft transaction*^. After the delivery of a bill of particu- 
lars^ the defendant, in the King's Bench, fihs smnelime to plead, as 
, he had when, the summons for it was returnable ^ And ki the (Common 
Pleas, we have seen ^ the plaintiff cannot sign judgment for want of a 
plea, till the expiration of twenty four hours aft^ the delivery of a bill of 
particulars, though the time for pleading be expired, ailfl a demand of 
plea given, more thi;^ twenty four hours before that tiiiie. In the Ex- 
chequer, the defendfmt cannot obtain an order for the pa^iculars of the 
plaintiff's demand, without an affidavit that he is unacquainted with 
them: but he is entitled to receive such particulars from thei plaintiff, 
although he may have had a statement; pf them before' the action was 
brought K And where a plaintiff refuse to deliver a particular of his 
demand, in obedience to a judge's order, the court of King's Bench re- 
fused to allow the defendant to sign a judgment of non pros K 

As the defendant is allowed to call^ the particulars of the plaintiff's 
Remand, so when the defendant pleaM or gives e notice of set off", 
goods sold, &c. the plaintiff may tSke out a summons for the particulars ; 
upon which the judge will make an order, which should be regularly 
drawn up and served'*, for the defendant to deliver them in a certpn 
' time, or in default thereof, that he be precluded from giving evidence at 
the trial, in support of his set off'. But the plaintiff cannot make eny 
objectioh to such psrticdlurs, at the trial of the cause, which, if made 
earlier, the defendant or the 'Court might have rectified*". 

^If the particulars delivered under a judge's order be not sufficiently ex- 
pfiatj the party to whom they arc delivered may take out a summons, 
and obtain an order, for further particulars : and if, on the votlier hand. 


* 1 Esp. Rfp. 280. 2 Campb. 410. In 
tlie latter case, an attort^ having delivered 
a particular, containing ^ouly the debtor 

of the Account, was nyade to take a verdict for 
the balance due to him, without costs. S&l 
yuare, as to the necessity of including pay- 
ments by the defendant, in the particulars of 
the plaintiff’s demand; the practice not being 
confOTmable to the cases 

* Peake’s Cai. M PrL 3 Ed. 220.* 

* l%amik. 01^. 

* 4 Taunt 189. and ten Peake’s Ca8«J\'i. 
JFVt. S Ed. SSb. («.) 

* IS East fi08. -nd see 5 Bim. & Cres. 
769. but see 4 Bara. A'Cres. 970. 7 Bowl. 


& Ryt. 468. S. C. 6 Barn. & Cres. 770. (6.) 
^ jlfUCf 469. . 

B Append. Cl>ap. XXIII. ^ 

» Wightw, 78, ;t. 

* 7 Bowl. & Ryl. 126. 

k n. H. 69 Geo. III. K. B. Jfnte, 47T. 

• For theform of particulars of set of? see 
Append. Chap. XXIII. §fjlO. And for the 
effect of such particulars, see 8 Price, 218. 

%ee also stat 6*Oeo. #V. c. 1(^. § 8. for 
grantii^ Tulcn in vacation^ ^In the courts of 
Great Sessions in Fafes, for a partieular^f 
the plaintiff’s demand, and defendant’s set 
of? &c. jtniSf 466, 7. . • '• 

*" Holt iVi.PW. 552. 
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tfiey are incorrect^ or 'Aot sufficiently comprehensiYW^ the Dpty delivering 
may have a summons an^ order to amend them. But it is a rule in the 
King's Bench \ thatf no summons for further particulars of the plain^^ 
tiff's demand^ defendant’s set off, or other particular, be granted in any 
action depending in this court, unless the last previous order fo^particu* 
lars be first drawn up, and si^ order produced at the time of applying 
for any such summons.” And, in the Common Pleas, where the declara- 
tion was delivered at the same time as a bill of particulars which was in- 
sufficient,- and another order ^as afterwards obtained for better particu- 
lars, the court held, that as the defendant's attorney had not returned the 
declaration, with the insufficient particulars, he had waived the irregu- 
larity ^ An amendment Vas allowed, in the latter court, after the plain- After nonsuit 
tiff had been laonsuited for a defect in the bill of ^rticulars, and a new *“• 

trial granted on payment of costs ®. And the pUiintiff, in the Exchequer, Costs on, in 
is not entitled to be paid the costs of the first trial, previous to and as the ^^ichequcr. 
terms of the amendment ; but the court will order them to abide the event 
of the cause But where a particular was delivered under a judge’s 
order, and the plaintiff delivered a second particular, without an order, 
containing merely an echo of tile counts in the declaration, that court 
would not allow him to give evidence of any claim contained in the second 
particular, which was not included in the first ^ 

At the trial, the particulars of tj^ plaintiff's demand, or of the defend- Effect of parti- 
ant's set off, if delivered, arc con^efed as inoorpioratcd with the deda- 
ration, pica, or notice ; and on production of the order, and proof of their 
delivery, the parties arc not allowed to give any evidence out of thep 
Therefore, where the particular of the plaintiff's demand was a promissory 
note only, and on being produced it appeared to be improperly stamped, so 
that it could not be given in evidence, the plaintiff, though he might other- 
wise have gone into the consideration of the note, was hold to be precluded 
therefrom by his particular «. But an erroneous date to a bill of particulars, 
which is not calculated to mislead the defendant, will not preclude the 
plaintiff from recovering his demand \ So, where the plaintiff declared hi 
debt for rent« without jnewing in what parish the lands were situate, and 
delivered a particular of his demand, describing them in a ^vrong parish, 
the court held that the plaintiff might recover ; it not appearing that any 
misrepresentation was intended, or that the defendant hold more than one 
parcel of l^ttd of the plaintiff, so as to be misled by it ^ : So, where the 
plaintiff declared on three bills of exchange, in three several counts, 'fhit, 
according to his particular, only sought to recover on the bill set forth in 
the first count ; and the defence was, that the defendants were not part- 
ners when the latter bill was drawn, and the plaintiff tendered in evi- 

■ R. H. 69 Geo. Hf. K. B. Ante, 471. % Peak’s Cas. Nu Pri. S Ed. 889. 1 Espw 
^ 8 Moor^ 9(K and see id. 665. 8 TaiqiU Rep* 196. 3 Esp. 8 Bps. 

598; S. C Anicibli. 243. & C. 1 SeU Pr. 8 Ed. 389, 30. 

* 8 Bos. & Pul. 846* • 4* Esp. Rep. 7. 

* 6 Pricey 638. ^8 Taunt 884. 

* 1 Taunt 363. * 3 Maule & SeL 380. 
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dence the othn two bills, for the purpose of est<foliahfaig the &ct of part* 
ner^ip ; which evidence was rejected^ on the ground that these bills were 
not induded in the particular ; the court of Common Pleas granted a new 
trial 8o, in ejectment to recover premises forfeited for non-payment of 
rent^ a difference between the amount, of rent proved to be due^ and the 
amount demanded in the lessor of the plaintiff’s particular^ is not mate- 
rial ^ And although the plaintiff^ after delivering a particular of his de- 
mand^ cannot at the trial himself give evidence out of it, yet if the de- 
fendant’s evidence shew that there were other iteins which he might have 
induded in his demand, he is entitled to recover all that appears to be 
due to him An tfem, however, of the plaintiff’s demand, appearing on 
the face of the defendant’s set'off, given in under a judge’s order, is not 
such an admission as supersedes the necessity of the plaintiff’s proving it^. 
In an action of assumpsit brought by the assignees of a bankrupt, the de- 
fendant called for the particulars of the plaintiff’s demand, which were 
given him, and then pleaded in abatement, that the promises were made 
by himself and another person jointly : issue being joined on this plea, it 
appeared in evidence at the trial, that : the particulars chiefly related to 
transactions between the bankrupt and the defendant, jointly with the 
person mentioned in the plea j and though there were some items which 
concerned the defendant only, yet as these were not distinguished from 
the rest, the chief justice would nbt^uffer them to be given in evidence, 
and nonsuited the plaintiff: The court of King’s Bench ^vos afterwards 
moved, but refused to set aside the nonsuit ^ 

” 5 Moore, 667. 2 Brod. & Bing. 662. Marsh. 8S. S. C. 

S. 0. ^ Colson & others, assignees, &c. v, 

^ 10 Moore, 263. 3 Bing. S. S. C. Sdbyy E. 36 Geo. III. K. B. 1 £sp. licp. 

•’ 1 Cainpb. 08. i63. S. C. 

^ 2 £sp. llcp. 002. 5 Taunt. 228. 1 
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CHAP. ^XIV, 


Of CHANGING the Venue, consolidating Actions, md 
STRIKING OUT COCNTS. 


The law ' having 'settled the distinction between local and transitory Origin, and pro- 
actions^ it see^s that towards the reign of Richard the second/ it was 
greatly abused * ; for a litigious plaintiff would frequently lay his action 
in a foreign county^ at a great distance from where the cause of it arose^ 
and by that means oblige the defendant to come with his witnesses into 
that county. To remedy which, it was ordained by statute^, " to the in- 
* tent that writs of debt and account, and all other such actions, be from 
henceforth taken in their counties, and directed to the sheriffs of the 
counties where the contracts of the same actions did arise ; that if firom 
henceforth, in pleas upon the same writs, it shall be declared that the 
** contract thereof was made in. another county than is contained in the 
origimil writ, that then the writ shall be utterly abated." The 
design of this statute was to compd the suing out of all writs arising upon 
contract, in the very county where the contract was made agreeably to 
the law of Henry the first ^ : Unusquisque per pares suos judicandus est, 
et ejiisdem provincice ; peregrina verdjudicia nvodis omnibus subptovemus ®. 

But as the statute only prescribes, that the count shall agree with the 
wit, in the place where the contract was made, it did not effectually, pre- 
vent the mischief^: And therefore a statute of Henry the fourth 8 directs 
all attornies to be sworn, that they will make no suit in a foreign county ; 
and there is an old rule of court which mokes it highly penal for attor- 
nies to transgress this statute. 

Soon after the statute of Henry the fourth, a practice began of pleading 
in abatement of the writ, the impropriety of its venue, even before the 
plaintiff had declared. At fir^, in the reign of Henry the fifth, they ex- 
amined the plaintiff upon oath, as to the truth of his venue : But soon 
after, they began to allow tho defendant to traverse the venue, and try 
the traverse by the country K This practice being subject to much delay, 
the judges introduced the present method of changing the venue upon 
motion, on the equity of the above statute^; which Lord Holt says^ be- 


» Gilb. C. P. 89. 

6 R. II. c. 2. 

^ 2 Blac. Rep. 1082. 

** Leg. Hen. I. c. 31. 

* Gilb. C. P. 89. in notis. 

* 2 Blac. Rep. 1082. 

^ -i Hen. IV. c. 18. 


^ R. M. 1654. § 5. K. B. R. M. 1654. 
§ 8. C. P. and see R. M. 15 Eliz. $ 15. 

1 Rastal, tit. DehU 184. (5). Fitz. Abr. 
tit 18. 

^ 1 Wins. Saund. 5 Ed. 78, 4. (2). 

^ >2 Salk. 670. 
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gan in the time of James the first ; And accordingly we find, that among 
the fees of the court of King’s Bench, as found by a jury under the King’s 
.'commission in 1630, one is, for every rule to dter a^visneK** The form 
of the rule and affidavit are also stated by Styles ^ as established in 23 
Car, I 

But whenever the practice began, it is, now settled, that in transitory 
actions, the venue may be changed upon motion, either by the plaintiff or 
defendant : And, in an action c^ainst several defendants, it may it seems 
be changed at the instance of some of them only The plaintiff shall not 
directly alter his venue, after the*.essoin day of the next term after appear- 
ance; though he would pay costs, or give an imparlance®: Yet he 
may in effect do it, by moving to amend and that, ^fter the defendant 
has changed the venue s, or pleaded^, and even after two terms have 
elapsed from the delivery of the declaration K An amendment was allowed 
in the King’s Bench, in an action for a penalty under the bribery act, by 
altering the venue from the county at large to an interior jurisdiction, after 
the time limited for commencing a new action ; the particularity of thc'^ 
declaration making it appear probable to the court, that the plaintiff was 
proceeding on the same fact for which the action was originally brought, 
when laid by mistake in the wrong county, though there was no affidavit 
that it was the same ^ : And in another case, such amendment was al- 
lowed, though it appeared that therfi,.were distinct causes of action in the 
two different counties, upon an affidavit that the plaintiff proceeded on a 
mistake, in supposing that both causes of actiou .could be proved in the' 
county where the election was holden K But, in the Common Pleas, where' 
the defen^nt had put off the trial at the assizes, on the absence of a wit- 
ness, ^the court refused to let the plaintiff nmend, by dianging the venuc' 
to Middlesex^* And that court will not amend a declaration, by changing 
the venue, unless the plaintiff shew substantial ground for it : Therefore, 
where the plaintiff moved to amend, by changing the venue from Bedford^ 
shire to Middlesex, on the ground that the action depended on a question 
of law, as to the construction of an inclosure act, and would therefore be 
tried better and more expeditiously in town ; the court, on an affidavit of 
the defendant, that the cause of action arose in Bedfordshire, discharged, 
the rule So, where an attorney has waived his privilege to sue in jMid- 


“To'o’s ju5 ^.231. 

•’ Sty. l\ R. (Ed. 1707.) 631. 

'' The case of Lord Gerrard v. Floyd, 
(East. 16 Car, 2.) 1 Sid. 186. is Siiidto be 
the first case in the books, on the subject of 
changing the venue ; but that case mentions 
Uie comnmi affidavit, and common rule for 
changing the venuc, which shew! that the 
practice was then wdl known and established : 
and see 8 Blac. Rep. 1033. 

® Cas. Pr. C.P. 138. Pr. Reg. 430. S.C. 
4 Maule & SeL 838. but sec 5 Taunt. 87. 


631. 8 Chit. Rep. 417, 18. 

* Sty. P. R. 625. R. M. 10 Geo. 11. teg.. 
8. (c). K. B. 

^ 2 Sir. 1162. 

* 2 Barnard. IL B. |^6S. 2 Str. 1202. 

^ 1 Wils. ITS. and ide H^nes, 12. 488. 

* SiQi. jteli. 150. 894. 1 I&i. 368. S. C. 
8Buir.'io«». 

k4J^4S3.. 

> 4 ^ 1 , 436 .' 

" 8 New Re^ C. P. 68. 

* 6 Taunt 486. 8 Mank 181. S. C. 
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dlesex, by laying the venue in another county^ he cannot avail himself of 
his privilege by amending, so as to change the venue to Middlesex 

The defendant is in general allowed to change the venue in all transit 
tory actions, arising in a county different from that where the plaintiff has 
laid it ^ ; and he may even change it from London to Middlesex or vice 
versd\ But the venue cannot be changed in local actions®: And in 
iransitortf actions, where material evidence arises in two counties, the 
venue may be laid in either^: and if it be laid in a third county, the 
courts will not change it ; for the defendant in such case cannot make the 
necessary affidavit, that the cause of action arose in a particular county, 
and not elsewhere s. Thus, where the venue was laid in Ixmdon, and it 
appeared from the- affidavit, that the cause of action arose upon a bridge 
called King's bridge, partly in the county of Kent, and partly in the county 
of the city of Canterbury, and not disewhere, the court refused to change 
the venue K And, for a similar reason, the venue cannot be changed in 
an action against a carrier or lighterman \ or for an escape ^ or false 
return So, in scire facias to repeal a patent ", or action for infringing 
it ", the defendant cannot change the venue from Middlesex, to any other 
county ; nor can the venue be changed, in such an action, from one county 
to another p. 

When the cause of action arisen out of the realm, the courts will not 
change the venue; because the action'may as well be tried in the county 
where the venue is laid, as in any other where the cause of action did not 
arisen. So, where the cause of action partly arose in Derbyshire and 
partly in Ireland, the court of King’s Bench refused to change the venue 
from London to Derbyshire, on an affidavit that the cause of action arose 
in the county of Derby and in Ireland, and not in London, or elsewhere 
than in the county of Derby and in Ireland ' : And as it is necessary, for 
changing the venue, that the cause of action should be wholly confined to 
a single county, the courts will not change it in an action of debt on bond 


* 7 Taunt. 146. 2 Marsh. 426. S. C. 
b II. M. 1654. § 5. K. B. B. M. 1654. $ 
8. C. P. Barnes, 491. 

® 2 Sir. 857. Barnes, 487. Pr. Reg. 430. 
S. C. 

2 Dumf. & East, 275. Gas. Fr. C. P. 
41. Fr. lleg. 429, 30. Barnes, 481. 

® Say. Rep. 146. 

f 7 Co. 2. 0 . 2 Salk. 669. R. M. 10 Geo. 
II. reg. 2. (o). K.B. 2 Durnf. & East, 275. 
7 Dumf. & East, 583. 7 Mopre, 520, 

^ 7 Durnf. & ^s^ 205. 3 Bos. & FuL 
579. Bowland Knapp, H. 41 Oco. Jll* 
C. P. Id, 579, 80. 3 Taunt. 464, 2 Wtts. 
Saund. 5 Ed. 5. (3.) but see 2 Blae» Rep. 
940. 1 New Rep. C. P. 110. BIO. 1 Ihiiijt. 
259. 6 Taunt. 565, 6. 2 Marsh. 278. S. C. 
2 Moore^ 64. 

“ 1 Wils. 178. 


* Kdie V. Glover, H. 27 Geo. III. K. B. 
but see 4 Taunt. 729. 
k 2 Salk. 670. 

1 Id, 1 Keb. 65, 1 Sid. 87. Barnes, 491. 
2 Marsh, 152. but see Barnes, 493. 2 ChiL 
Rep. 418. 

>>> 2 Salk. 669. 2 Str. 727. Say. Rep. 64. 

1 Wils. 336. S. C. 

“ 2 Cox, 236. 

® 6 Dumf. & East, 363. 1 East, 115. (a). 

2 Chit Rep. 418. 

P Per Cur. T. 22 Geo. III. K, B. 7 
Dowl. & RyL 103, 4. 

® Say. Rep. 77. Cowp. 176. and see 1 H. 
Blac. 880r 1 Taunt 259, 60. 2 Taunt 197. 
6 Taunt 569. 2 Marsh. 280. S. p. 

' 4 East, 495. and see 2 New Rep. C. P. 
397. 8 Bing. 429. 
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On promissory 
note, or bill of 
exchange. 


On policy of in- 
surance. 


In action for 
crini, con. 


Assault. 

Penal action. 

Case, for over- 
turning plaiiitiilj 
in stage coach. 


or other specialty V in covenant on a kase^i or policy of iusonuice by 
deeds or ia assumpsit pn an award S or charterpa|iiy of affreightments 
unless some special ground be laid^j for debitum et emtractUS SUnt nuUiuS 
loci, and bonds and othe^* *• specialties are bona notabUia wherever they 
happen to be if. And it is now holden in the King’s Bench agreeaUy 
to the practice of the court of Common Pleas ^ that the venue cannot be 
changed^ . unless upon a special ground S in an action upon a promissory 
note^ or bill of exchange. And if an action be bond Jide brought on a 
promissory note, the plaintiff may retain the venue, though the^ion be 
for other causes also; and the court will not restrain the plaintiff from 
proceeding in the county he has elected, for the other causes K But the 
venue may still be changed in an action upon a policy of insurance, not 
being by deed or in any other action, the right of which is founded upon 
' simple contract And in covenant upon a lease, for diverting water from 
a mill, &c. a view being proper to be had, the venue was changed in one 
case, to the county where the premises lay ; though most of the plaintiff s 
witnesses resided in the county where the venue was laid ° ; But, from a 
subsequent case it seems, that the granting of a view is not alone a suffi* 
dent reason for changing the venue, in an action of covenant p. 

, The venue may be changed in an action for criminal conversation, on 
the usual affidavit, that the whole cause of action, if any, arose in the 
county to which it is changed ; for the whole cause of action is the trespass 
committed on the plaintiff’s wife So, the venue maybe changed in an action 
for an assault And the court of Common Pleas will change it in a penal 
action, on the usual affidavit, as well as in any other In an action on 
the case, for overturning the plaintiff in a stage coach, the venue may be 
changed into the county where the accident happened ^ And it is no 
reason against changing the venue, that if changed, the cause is likely to 


• 1 Kcb, 66. 1 Sid. 87. Sty. T. R. 6S1. 
S Str. 878. Andr. 66. R. M. 10 Geo. II. 
(c). K.I3, Gilb. K. B. 339. Gilb. C. P. 90. 
iiiMn V. Aewf, E.'20 Geo. III. K. B, 
Barnes, 491. 

*• 2 Chit Rep. 419, 20. 

1 M'Clel. & Y. 212. 

^ 2 Bos. & Put 365. S Bam. k Cres. 9. 
4 Dowl. & Ryl. 635. S. C. 

' 7 Taunt. 806. 1 Moore^ 84. S. C. but 
see 4 Bing. 39. 

^ Pofe V. HoTobin, M, 22 Geo. I^ K. B. 
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k East, 781. and see 1 Bos. & PuL 426. 8 
Edt, 268. 

» I Durof. & East, 671. 

. *» Andr. 66. per Chapplet M. 10 
Geo. II. (c)- K.B. Precious v. Arnett, E. 
26 Geo. III. K. B. but see the opinion of 
the other justice^ in Andb 66. • 1 Wil5.'41. 
Say. Re^i. 7. cosUra. 


» Cas. Pr. C. P. 119. Pr. Reg. 417, 18. 
Barnes, 480^ 48.3. 485. 487. 491, 2. 2 Blue. 
Rep. 90S. 1 Bos. & Pul. 20. 2 Bos. & PuL 
365. 

k Per Cur. 26 Geo. IIL K. B. 2 Chit. 
Rep. 418, 19. Id. (a). 

^ 6 Taunt 676. 2 Dowl. & Ryl. 164. but 
sec 7 Price, 564. semb.' contra. . 

Andr. 66* 2 Str. 1180. Say. Rep. 7. 2 
Durnf. & East, 275. 7 Durn£ k- BtfSt, S06. 
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^ 8 East, 268^*^ but see 2 Chit. Rep. 419, 
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7 Moore, 62. 

2 Chit Rep. 417. 

* 5 Taunt 764. 1 Marsh. 320.' S. C. but 
see 1 Sid. 287. semb. contra. / 

* 4 Taunt 729. 
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.be tried by persons interested in the que8tioit> if they are likely to have 
as strong an interest on one side as on the others ' Biit> in an action for 
scandalum magfiaium, the courts will never change the venue**; because 
a scandal raised of a peer of the realm is not confined to any particular 
county, but reflects on him through the whole kingdom ; and'^ is a per- 
son of so great notoriety, that there is no necessity for obliging him to ti^ 
his cause in the neighbourhood. So, in an action, for a libel, published in 
a newspaper in one county, and circulate in other counties S or contained 
in a letter, written by the defendant in one county, and directed into an- 
other the court of King's Bench will not change the venue; because the 
defendant cannot make the common affidavit, that the cause of action arose 
in a single county, and not elsewhere : But the court will change the venue 
into a county in which the libel was both written and published And the 
distinction seems to be, between a libel which is dispersed through several 
counties, and a letter which is written in one county and not opened in 
another; on the former, the venue cannot be changed, on the latter it 
may 

Though the courts in general will not change the venue, when it is laid 
in the proper county, yet they will change it even then, upon a spedbd 
ground ^ : Thus, in debt on bond, where the venue was laid in Londoti, and 
the plaintiff's and defendant's witnesses lived in Lincolnshire, the court 
of King's Bench changed it into the latter county So, where the cause 
of action arose in another county than that in which the venue is laid by 
the plaintiff, and the justice of the case requires the trial to be had there, 
all the witnesses residing at a great distance from the county where the 
venue is laid, the courts, on the application of the defendant, will chaiigc 
the venue, on his agreeing to admit a particular fiict, which in point of 
form exists in the original county But in an action by an attorney for 
an escape, it is not a sufficient ground for deviating from the general rule 
not to change the venue in such case, that the ^vitnesses on both sides re- 
side in the county to which the venue is wished to be changed \ 

When a fair and impartial trial cannot be had in the county where the 
venue is laid, the courts, on an affidavit of the circumstances, ivill change 
it, in transitory actions or, in local actions, will give leave to enter a sug- 
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gestioa cn ibe roll^ with smieni dedire, in order to have the trial in an 
adjoining county ■ f And thd parries by consent may'diange the venue in 
Ideal action! ^ Or have thm tried out of their proper ^fknty^ such consent 
bpftig entered by su^g^tioiT pa the roll On the other hand, though 
the courts will in ^eral change the venue, where it is not laid in the 
^ropercouiity, if ah impartial ot satisfactory trial cannot be had there, 
they will not change it* •* ; ab in an action for words spoken of a justice of 
the peace, by a cand^|ite upon the hustings, at a county election And, 
in Order to avoid delay, the courts will not change the venue, except by 
consent, or upon an aiHdavit of merits ^ into the city of Bristol or Nor-* 
wick, where there are no Lent assizes, in Michaelmas or Hilary term ^ ; 
nor into HuUi Canterbury, Sic. where the justices of nisi prins seldom 
come * ; nor into the city of Worcester or Gloucester, out of the county at 
large, because the assizes for the city and county at large are holden at the 
same place \ But the venue may be changed, as a matter of course, into 
the city of Bristol^, Ae. previous to the summer assizes. 

So, when the venue is not laid in the proper county, the privilege of the 
plaintiff will in seine cases prevent the courts from changing it. Thus, in 
an action brought by a serjeant barrister \ attorney or other oiheer of 
the court ”, if the venue be laid in Middlesex, the plaintiff, suing as a pri- 
vileged person, has a right to retain it there, on account of the supposed 
necessity of his attendance on the court : But if the venue be laid in any 
other county, os in London or the plaintiff, though privileged, sue as a 
common person, by original or otherwise p, or en outer droit, as executor 
or administrator, or jointly \vith his wife or other persons % he has no such 
privilege : and the court will not suffer him to use his privilege, so as to 
oppress a defendant When a serjeant, barrister, attorney, or other of- 


• 10 Mod. 198. 1 Str. 235. 3 Bur. 1331. 
1 Durnf. & East, 363. 

•* 1 Wils. 298. Groves v. Durall, H. 38 
Geo. III. K. B. 

® Fonnerau v. Foniurau, in K. B, per 
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« 1 Chit. Rep. 14. 

^ Cas. Pr, C. P. 129. Barnes, 481. S. C. 
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< R. M. 1654. § 9. K. B. R. M. 1654. 
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Barnes, 479. Pr. Reg. 418. S. C. Barnes, 
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419,20. Barnes, 479. 484. S. C. 

' R. M. 10 Geo. II. reg, 2. (c). K. B. 

' v.iramsora,M. 16G«o.III. 

K.B. 



QF CHAN<^ING THE VENUE. €01 

ficer of the courts 19 dtfendani, he has no privilege whatever respecting the 
venue ». 

It ^vas formerly doubted; whether the venue coiuld" be changed,- without Into iraies. 
consent; into JVales \ or the next adjoinhig MngUik eoKinty and the ob- 
jection in the latter case was, that the defendtot cotlUnot mah^ the com- 
mon affidavit; which is never dispensed with; that thercf^||^ e^acthm arose 
in that particular county, and not elsewhere But ncav, bim^th^ latiiat 
is holden to run into Wales^ it has become the conimon practice to change 
the venue directly from an English to a Welch county^: and this i» so 
much a matter of course; that the rule for changing it is absolute in the 
first instance, on the usual affidavit So, the venue has been frequently County palatine, 
changed into the counties palatine ; because the courts can send down the 
record there by mittimus s : and, in one instance, it was changed into the 
next adjoining county \ But where the venue is changed into a county 
palatine, the courts will require an undertaking from the defendant, not 
to assign for error the want of an original ^ And, in the Common Fleas, 
it is considered as a matter of favour to change the venue to a county pala- 
tine ; and therefore, where it would be attended with inconvenience to the 
plaintiff, that court will not grant the indulgence K So, they will not 
l^ermit one only of several defendants to change the venue to a county pa- 
latine ; because they have in that case no authority to bind the other de- 
fendants, to the terms of not assigning for error the want of an original ' : 

And where one of several defendants had suffered judgment by default in 
Middle&es, the court would not, on the application of another defendant, 
change the venue to a county palatine So, where the venue was laid in 
a county palatine, and after a writ of inquiry executed, and final judg- 
ment signed, a writ of error was brought, and error assigned for want of 
an original, the court would not amend the declaration, by changing the 
venue “ : And where, in an action by original against fmr defendants, the 
venue was changed into a county palatine, on the application of three of 
them, who appeared separately by one attorney, and undertook not to as- 
sign the want of an original for error, the court of King’s Bench required 

” Garth. 126. 1 Show. 148. 4 Bur. 2027. Dumf. & East, 735. but see 2 Str. 807. Gas. 

Sparke v. SloUst one, je. H. 24 Geo. III. Pr. G. P. 91. 129. Pr.lieg. 428, 9. Baines, 
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but see 2 Salk. 668. 1 Str. 610. 2 Str. * 1 Sel. Pr. 2 Ed. 251. Marsden v. HeU, 
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2 Str. 1258. 1 Wils. 138. S. C. 1 5 Taunt. 87. and see 2 Chit. Rep. 

0 4 Bur. 2452. 417, 16. Ante, 602. 

« 2 Str. 1270. 1 Wils. 222. 4 Bur. 2460. ft Taunt. 631. and see 2 Ghit. Rep. 417, 

2 Blac. Rep. 962. 6 East, 355. 18. but 4ee 4 Maule & Sel. 233. Gas. Pr. 

^ 6 East^ 355. Towdl y. Wdkins, H. 37 C. P. 138. Pr. Reg. 430. S. G. 

Geo. HI. K. B. Awm. H. 37 Geo. HI. K. "7 Taunt 466. 1 Moore, 186. S. C and 

B. contra. see 6 Moore, 567. 

« 2 Ld. Raym. 1418. 1 Wils. 222. 7 
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a similw undertaking from iiiefaurthy who had appeared hy a different at<- 
tomey ^ Where the cause of action arises in Berwick^ and the venue is 
laid dsewhere^ it is not settled^ whether it can be changed into Northum^ 
herlandf as being the next adjoining county^: But it seems that the courts^ 
upon a proper suggestion^' will order the cause to be tried there ^ 

In the King's Bench^ the motion for a rule for the defendant to change 
the venue is in general a motion of course^ requiring only counsel's signa- 
ture ; and must formerly have been made within eight days after the de- 
claration delivered which was the time allowed by the rules of the courts 
for pl^ding ^ : And accordingly it is said that if a declaration be de- 
livered so earlydn term^ that the defendant has eight days in that term^ 
he cannot move to change the venue the next term. But it i^,now set- 
tled^ that where the defendant has not obtained an order for j;ime to pleads 
he may move to change the vcnue> at any time before plea pleaded 8 : and 
he is even allowed to change it, after an order for time to pleads though 
upon the terms of pleading issuably ; but not after an order for time to 
pleads where the terms are to plead issuably^ and take short notice of trial, 
at the first or other sittings within term, in Lmidon or Middlesex; be- 
cause a trial would by that means be lost And the venue cannot in 
general be changed,, at the instance of the defendant, after plea pleaded ; 
even though he afterwards have leave to withdraw his plea, and plead it 
de novo, with a notice of set-off^. In the Common Pleas, the motion 
is for a rule to shew cause ; and may be made, as in the King's Bench, 
at any time before plea pleaded b notwithstanding the defendant may have 
previously applied for and obtained further time to plead unless he be 
under terms of taking short notice of trial in London or Middlesex'^; or 
for the adjourned sittings after term in London But the motion cannot 
in general be made after the defendant has pleaded in abatement p, or in 
bar ; though if he plead pending a rule nisi for changing the venue, this 
will not prevent the court from making it absolute': and being for a rule 


* 4 Maulc & Sel. 833. 

^ 8 Blac. Ilep. 1036. 1068. and ace 2 
Ken. 619. 

® 2 Bur. 869. 

^ 2 Salk. 668. 

* Id. 2 Str. 1198. 

' 1 Str. 811. and see R. M. 1664. § 5. 
K.B. 

« R. M. 1664. § 5. K. B. Gilb. K. B. 
339. 

»» Say. Rep. f07. r. Lgf, M. 86 

Geo. III. K. B. Hudson v. Needfianh T. 
87 Geo. in. K. B. 

* Cowp. 511. 7 Darnf. & East, 698. but 
see 1 Wfls. 845. contra. 

* Bdmer i Turner, H. 86 Geo. HI. K. 
B. 8 Boe. & PuL 1& (6.) 

> R. M. 1654. § 8. C. P. 

« " WUIes, 818. Bomes, 469. R. M. 16 


Geo. II. C. P. Before Uic making of this 
rule, the defendant^ in the Common Fleas, 
could not have moved to change the venu^ 
after taking out a summons, or obtaining an 
order, for further time to plead. Cas. Fr. C. 
F. 126. Barnes, 478. 481. 483. 485, 6. Fr. 
Reg. 484, 5, 6. S. C. and see Cas. Fr. C. P. 
159. Fr. Reg. 485. Barnes, 487. ^ C. 8 
Bos. & Pul. 380. 

" Barnes, 478. 8 Bos. & Pul. 380. 8 Bos. 
& Ful. 18. 

° Barnes, 493. 1 Bing. 186. T Moore, 
598. S. C 

4 Bing. 18. . 

< Cas. Pr. a P. 88. 118. Pr. Reg. 488. 
S. C. PaOiUer y. WiUan, T. 38 Geo. HI. 
C. P. Imp.C.P.7F.d.888,S. 8 Moore, 
64. 8 Taunt. 169. S. C. 

' Cas; Pr. C. P. 186. Pr.Reg.488. S. C. 
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to shew CBuse^ the motbn cannot regularly be made* on the last day oi 
term, unless the declaration was delivered so late in the term> that the de- 
fendant had not an opportunity of making it sooner ^ In the Exchequer^ In Exchequer, 
the court will not change the venue in any case where a trial has been 
had^: And in that courts the defendant cannot change the venue> after 
having obtained an order for time to plead, on all the usual terms it 
being considered as one of these terms, that the defendant shall not after- 
wards move to change the venue ® : Therefore, when the order is intended 
to be without prejudice to a change of venue, it should be so expressed in 
the summons And the court will not order the venue to be changed, 
after an order for time to plead, although the defendant proposes to give 
judgment of the term 

In order to change the venue, when not laid in the proper county, the Aflidavit, in 
defendant, in all the courts, must make a positive aihdavit, that " the 
plaintiff* s cause of action iff any,) arose in the county of A, and not in the 
county of B. (where the venue is laid,) or elsewhere out of the county of 
A^'* An affidavit was necessary, because the motion to change the venue 
succeeded and was equivalent to a plea in abatement ^ ; and the form of 
the affidavit, which was settled so long ago as the reign of King Charles 
the second has been ever must religiously adhered to s. Upon this af- 
fidavit, the clerk of the rules will draw up a rule for changing the venue 
in the King^s Bench, which* is absolute in the first instance But incon- How drawn up. 
venicnce having arisen from the venue having been improperly changecC 
without adverting to the cause of action, a rule was made in that court, 
that in future, all rules for changing the venue in any action, should be 
drawn up upon reading the declaration V* ; and accordingly, the 
court ^vill not change the venue, unless the affidavit state what the cause 
of action is, or it appear by producing the declaration, that it is of such a 
nature as to enable the defendant to change it K In the Common Pleas, In C. P. 
the rule for changing the venue is a rule to shew cause ^ ; which is drawn 
up by the secondaries, on the usual affidavit, that the cause of action 
arose in the county to which it is sought to be changed, and not else- 
where °^,** and on inspecting the declaration If the defendant, in either In vacation. 


Rule for, in 
K.R. 


Barnes, 492. 3 Bos. & Pul. 12. 1 Taunt. 
58. 

* Barnes, 480. 486. 489. Pr. Reg. 426, 7. 
^ntCt 498, 9. 

* 1 Pricey 146. 

” 8 Price, 3. 2 M«Qel. & Y. 106. 

^ Sty. P.R. 631. R. M. 10 Geo. II. reg. 
2. (c). K. B. Fleettuood v. Cross, H. 26 Geo, 
HI. K. B. 3 Dumt & East, 495. and see 
Append. Chap. XXIV. ^ 1. and for the rule 
thereon, see id. § 2. 

* 2 Blac. Rep. 1038. 

M Sid. 185.442. 

* Say. Rep. 77« 4 Bur. 24^« 5 Bumf 
VOL. I. 


& Eoat, 495. Barnes. 477, 8, 9. Pr. Reg. 
421,2. S.C. 

^ 1 Chit. Rep. 691. (a). Append. Chap. 
XXIV. 5 2. 

i R. T. 49 Geo. III. K. B. 1 1 East, 273. 
I Marsh. 243. 1 Chit. Rep. Sff. (a), 
k I Chitliep. 67. 334. 

^ Append. Chap. XXIV. § 5. and for the 
rule absolute thereon, see id. § 6. 

2 Marsh. 278, 9. 6 Taunt. 567. S. C. 
1 Chit. R^. 378. 

» Append. Chap. XXIV. $ 5. 1 Chit. 
• Rep. 57. (a). 
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courts have occasion to change the venue in vacation^ he may obt^n a 
judge's order for that purpose, on producing a motion paper, signed by a 
counsel or serjeant, with the usual affidavit, hnd a copy of the declaration. 

Yet, as it would be hard to conclude the plaintiff, by the single affida- 
vit of the defendant, he is at liberty to aver, that the cause of action arose 
in the county where the venue is laid, and go to trial thereon at the same 
time that the merits are tried, by undertaking .to give 'ihaterial evidence, 
arising in that county. This practice is equivalent to joining issue, that 
the cause of action arose in the first county ; and if the plaintiff fail in 
.proving it, he must be nonsuited at the trial ; which has in this case the 
same effect, as quashing the writ by a judgment on a plea in abatement, 
viz. quod defendens eat sine die, and the plaintiff must begin again K 

In the King’s Bench, when the rule to change the venue is absolute in 
the first instance, the only way by which the plaintiff can bring it back, 
is by a separate motion: And when the venue has been irregularly 
changed, as where the affidavit is defective &c. the motion is for a rule 
nisi, which the court will make absolute, on an affidavit of service, unless 
good cause be shewn to the contrary. But when the venue has been re- 
gularly changed, the motion is a motion of course, requiring only counsel’s 
signature ; and the court will require an undertaking to give material 
evidence in the county in which the venue was originally laid It was 
formerly holdcn, in the King’s Bench, that the plaintiff must move to dis- 
charge the rule for changing the venue, before replication ^ ; and therefore 
that he came too late after issue was joined, and delivered to the defend- 
ant’s agent ®. But now as the plaintiff may alter his venue, by moving 
to amend so, for avoiding circuity, he may move to discharge the rule 
for changing the venue, on undertaking to give material evidence in the 
county where it is laid, at any time before the cause is tried : and it was 
accordingly discharged in one case, after the cause had been twice taken 
down for trial If the venue be changed from A. to B., on the usual 
affidavit, that the cause of action arose wholly in B; uhen in fact a part 
of it arose in another county, it was holden in one case that the venue 
might be brought back to A. as a matter of course. But in a subsequent 
case * it was determined, that though the venue be changed by the defend- 
ant upon a false affidavit, yet the plaintiff cannot bring it back to the 
county where it was first laid, without the usual undertaking to gite ma- 
terial evidence in that county : and of course, if the venue be laid in a 
county where no part of the cause of action arose, it cannot be brought 
back into that county ; nor will the court, in such ciuse, change it into the 


• 8 Blac. Rep. 1033. and sec GUb. C. P. 
Chap. VII. 1 Wins. Saund. 6 Eel 74. (2), 

Fleetwood V. Cross, H. 26 Geo. III. K. 
B. S Durnf. & East, 495. 

® 2 Salk. 669. 6 Taunt 567. 2 Marsh. 
273.S.C. 1 ChitRep.S7S. Append. Chop. 
XXIV. S 4. 

* 2 Sir. 858. 


® — ■ — V. Bodditigton & others, M. 
2Q Geo.. III. K. B. 
fjitUe, 602. 

* Cowp. 409. 

7 Dumf. A East, 205. 
t 6 East, 433. 8 Smith R. 447. S. C. and 
see 1 Wils. 168. 10 East, 38. 
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county where the cause of action arose ^ Soji where the venue had been 
changed by the defendant from London to Staffordshire, on the usual af* 

Udavit^ that the cause of action arose in the latter county, and not else- 
where, the court of King’s Bendi would not bring it back to London, on 
an affidavit that the cause of action arose partly in Staffordshire and partly 
in Worcestershire, and that a material witness resided in London, and on 
the plaintiff's undjsrtaking to give material evidence in one or other of 
those counties ; particularly as no special facts were stated, to shew that 
the defendant's affidavit \vas not correct \ And mere hardship and delay In county pala-. 
in being obliged to try a cause at Lancaster, when all the plaintiff's wit- 
nesses reside in .London, is no ground for bringing back the venue to the 
latter place, unless the defendant was under terms to take short notice of 
trial in lA)ndon, and had undertaken not to assign for error the want of 
an original writ 

In the Common Pleas, the rule for changing the venue being only a rule Makingr abso- 
nisi, the court, on shewing cause, will either make it absolute or discharge eh^^gi r*ule, 
it, according to circumstances On a motion to change the venue from P* 
London to Worcester on the usual affidavit, an affidavit stating that the 

® discharging it. 

action was brought for the seduction of the plaintiff's daughter, and that 
she was so ill it \vas not expected she would live till the assizes, was 
holden, in that court, to be an answer to the application And it was 
determined in one case that an application to change the venue from 
to B. in an action for goods sold and delivered, upon an affidavit that tlic 
cause of action arose at B, and not elsewhere, might be successfully an- 
swered, by an affidavit that the goods were sold at C., without an under- 
taking by the plaintiff, to give material evidence in A. So, where it ap- 
peared that the action was brought on a charter-party of affreightment fs, 
or that the cause of action principally arose in Ircland\ or partly in a fo- 
reign country the court discharged a rule for changing the venue. But 
the circumstance of an action's being brought on a writing, is not a ground 
for rejecting an application to change the venue, unless the declaration dis- 
close the existence of the writing K And in general, where there has Undertaking to 
been no irregularity, the court will not try the matter upon affidavits ; but evJae^f 
if there be a positive affidavit that the cause of action arose in a different 
county from that where the venue is laid, they will require an undertak- 
ing from the plaintiff to give material evidence in the latter county, if the 


* Massey v. Andertont II, 43 Geo. Ill* 
K. B. 1 Chit. Rep. 691. («). 

*> 2 Barn. & Aid. 618. 1 Chit'Rcp. 877. 
S.C. 

* 1 Chit. Rep. 691. 

2 Marsh. 278, 9. 6 Taunt. 667. S. C. 1 
Chit Rep. 878. Append. Chap. XXIV. § 
6,6,7. 

« 7 Moore, 62. 

f 8 Boa. & Pul. 679. and aee 8 Taunt 


464. but It should be observed, that these de- 
cisiions seem to have been sluee over.'uled. 

* 7 Taunt 306. i Moore^ 64. S. C. 
AfUej 604. ^ 

^ 2 ^ew Rep. C. F. 897. and see 4 East, 
‘496. 

* 2 Taunt .197. Ante, 60S. and see 8 
Biiig. 429. 

k 4 Bing. 89. 
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whole cause of action is supposed to have arisen there*; but if it arose in 
several counties^ the court will retain the yenue^ on the plaintiff's un^- 
dertaking, in the alternative^ to give material evidence in some of them ^ : 
And when the whole canse of action arises abroad^ the court will dis- 
charge the nile for changing the venuc^ without any undertaking by the 
plaintiff to give material evidence in this country In the Exchequer^ 
as in the Common Plcas^ the rule to change the venue . is a rule to shew 
cause And it is the practice in the former court, as in the King's 
Bench, not to discharge the rule for changing the venue, without an un- 
dertaking to give material evidence in the county in which it ^vas origin- 
ally laid*’; it not being sufficient, as in the Common Pleas, when the 
cause of action is supposed to have £irisen in several counties, to undertake 
to give material evidence in some of them 

Originally It was required, that the plaintiff should give no evidence at 
the trial, but what arose in the county wherein the venue was retained^: 
and if he gave no such evidence, he must have been nonsuited of course. 
But when it was laid down (more liberally,) in Stvaine*^ case that the 
plaintiff might lay his venue in any county, wherein part of the cause of 
action arose, he was then bound only to give swne evidence, ( dare aliquam 
evidentiam,) and not the whole, in the county \Aire the venue was 
laid \ or, in the Common Pleas, when it aro^ in severaP counties, in some 
of them*; which continues to be the rule at this day. The evidence 
however must be material : and therefore it is not sufficient merely to 
prove, that the witnesses to the contract reside in the county where the 
venue is laid ^ : And the undertaking to give material evidence, does not 
apply to collateral imies, but must be confined to matters stated in the 
declaration *. In the King’s Bench, when the venue has been changed, 
in an action brought by the assignee of a bankrupt, the plaintiff's under- 
taking, upon bringing it back to Middlesex, is satisfied by the production 
of the commission of bankniptcy tested at Westminster^. And, in an ac- 
tion for an escape, the issuing of the writ, under which the party was 
taken, is deemed material evidence ° ; or the patent, in an action for in- 
fringing it So, where a rule to change the venue from Middlesex to 
London was discharged, on the plaintiff's undertaking to give material 
evidence in Middlesex, the court held that the undertaking was complied 
with, by proving a rule of court, obtained by the defendant in Middlesex, 


* 1 H. Blac. 216. and see 1 New Rep. 

C.P. no. sia 

1 Taunt. 269. 6 Taunt. 566, 6. 2 Marsb. 
278. S. C. 7 Taunt. 178. 2^Marsh. 494. 
S. C. but diflerently reported. 2 Moore, 64. 
8 Taunt. 169. S. C. 8 Bing. 429. and see 1 
Chit. Rep. 377. (a). 

' 6 Taunt. 569. 2 Marsh.280. & C. and 
see 1 H. Blac. 280. I Taunt 259, 60. 4 
East, 405. 2 New Rfp. C P. 897. 2 Taunt 
107. AfOe, 608. 

< 5 Price, 859.612. 


* 6 Pricey 886. but see 5 Price, 869. 
§mb. contra. 

" f 1 Efb. 859. 1 Bid. 442. 

« 1 Sid. 405. 

^ 2 Salk. 669. 12 Mod. 515. 

* 1 Taunt 259. 6 Taunt 565, 6. 2 Marsh. 
278. S. C. 2 Moore, 64. 8 Taunt 169. S. C. 

^ 2 Blac. Rep. 1081. 

1 1 Taunt 518. 

^ 2 Maule & Sd.S6. butsee2 Salk. 669. 
1 New Rqp. C* P* 810. 

^ 2 Chit Rep. 418. 
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for pftying money into court ; although that rule was obtained after thc 
rule for changing the venue was dischaiged •. So, where a rule to change 
the venue from A, to B. had been discharged, on the plaintiif ’s under- 
taking to give material evidence in C., proof of the delivery of the goods 
for which the action was brought, to a carrier in C., to be de^ered to the 
defendant in B,, was holdcn, in the Common Pleas, to be a sufficient 
compliance with the undertaking^: And, in that court, if the plaintiff 
retain the venue, on the ustial undertaking to give material evidence 
within the county, yet if the plea and issue joined be such as to render 
that evidence irrelevant, the performance of the undertaking is it seems 
dispensed with : Thus, if the local evidence be the trading of a bankrupt, 
or a petitioning creditor’s debt within a county, yet, if the defendant do 
not give notice of his intention to dispute the commission, under 6 Geo. 

IV. c. 16. § 90. so that the mere production of tUe commission and pro- 
ceedings under it proves the trading and petitioning creditor’s debt, the 
undertaking it seems need not be further complied with But it is no 
answer to an application, in the latter court, to change the venue from 
London to Essex, on the usual affidavit, in an action commenced by the 
assignees of a bankrupt, that the commission was issued, and bankruptcy 
declared in Middlesex, and the assignees cHosen in London ** : For though 
it was admitted, that if the cause of action arise in two different counties, 
the defendant has no right to change the venue, yet it was said, that the 
cause of action, and the right to bring the action, arc two different things ; 

A cause of action may arise in the life-time of a testator ; but the right 
to bring the action by the executors must accrue after his death ^ 

When' the venue is laid in the proper county, but there is a special Motion for 
ground for changing it into another, as where, in an action on a specialty, on**"^"®!^®*"*** 
the witnesses reside in a distant county ^ or a fair and impartial trial ground, 
cannot be had in that where the venue is laid the defendant should 
move the court, on an affidavit of the circumstances, for a rule to shew 
cause, why the action should not be laid in the county where the witnesses 
reside, or in the adjoining county to that in which the cause of action 
arose. The affidavit for this purpose should state the nature of the cause Affidavit, in 
of action, and of the defence thereto®; and that all the witnesses reside 
in a distant county, or the grounds upon which a foir and impartial trial 
cannot be had in that where the venue is laid: And the court will not When madei 
entertain a motion to change the venue, in an action on a specialty, before 
issue joined ; for till then, they ^nnot know whether the defendant in- 
tends to set up any defence to the action, or what is the question intended 

* f Dumf. & East, 275. and see 1 H. dgnec, v. fHtt^es, M. 46 Geo. 111. K. B. 

Blac. 280. 6 Duriif. & East, 863. 6 Taunt S. P. and see 10 East, 82. accord, 

566. 2 Marsh. 494. Per IfeatA, J. 1 New Rei). C. P. 810. 

^ 2 Marsh. 494. 7 Taunt 178. S. C. but and see 2 Salk. 669. 8 Bing. 429. 
difTerendy reported. ^ 605, 6. • ' 

® S Taunt 86. » 7 Moores 82*"^’ 

^ 1 New Rep. C. P> 810, JLapuwih, as- 
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to be tried, or the witnesses it will be necessary to examine on the trial of 
the caused 


If two actions are depending at one ,time, by the same plaintiff against 
the same defendant, for causes which may be joined, and particularly if 
the defendant be holden to bail in both, the courts will compel the plain- 
tiff to consolidate the actions ; and, on account of the vexation, to pay the 
costs of the application But the court refused to consolidate two ac- 
tions brought on two bonds, although they, were precisely similar to each 
other And where three actions were successively brought by the same 
plaintiff against the same defendant, upon three notes of hand, which be- 
came due at different times, the court of King’s Bench refused to consoli- 
date them So, where three actions were brought for bribery, at an 
election for members of parliament, and in each action there were counts 
for forty different penalties, for distinct acts of bribery, that court would 
not consolidate, on account of the difficulty of doing justice between the 
parties, if so many distinct acts of bribery were to be discussed in one ac- 
tion And the courts will not consolidate actions against different de- 
fendants: Thus, where it was moved that four several declarations in 
trespass, against four different defendants, might be put into one, on an 
affidavit that the trespass, if any, was committed by all jointly ; the court 
of King’s Bench said, they never went so ffir as the case of different de- 
fendants, but only where the declarations are between the same parties : 
llic plaintiff may have the benefit of the other’s evidence, in his action 
against either ; but this would be to deprive him of that benefit So, the 
court of King’s Bench will not consolidate several informations in nature 
of (pio warranto, against several persons, for distinct offices ; for there 
must be an information against each, to enable each to disclaim ce. 

In actions upon a policy of assurance, against several underwriters, the 
court of King’s Bench, by consent of the plaintiff, will make a rule, on 
tlic appliciitioji of the defendants, whicli is called the Consolidation rule \ 
for staying the proceedings in all the actions except one, upon the defend- 
ant’s undertaking to be bound by the verdict in that action, and to pay 
the amount of their several subscriptions and costs, in case a verdict shall 
be given therein for the plaintiff. This rule, though attempted befiire 
without success was introduced by Lord Mansfield into general use^ in 
the court of King’s Bench, to avoid the expense and delay arising from 


* 3 Barn. & Cres. 662. 6 Dowl. & Ryl. 
441. S.C. 

^2 Durnf. & East, 639. Amni, £. 66 
Geo. III. K. B. 1 Chit. Rep. 709, (a), but 
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® R(^al Exchange Cotnpan^ v. , H. 

56 Geo. III. K. B. 1 Chit. Rep. 709. (a). 

Muaaenden ^ O'Hara, Itf.' 26 Geo. III. 
K. B. and see Forrest, SO. accord, 9 Price, 
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^ 2 Maule & SeL 76. 2 Chit. Rep. 366. 
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** Append. Chap. XXIV. § 8. 

‘ 2 Barnard. K. B. 103. 



6VS 


OF CONSCMLIDATING ACTIONS.' 


the trial of a multiplicity of actions upon the same question * ; and if the 
plaintiff will not give his consent^ the courts have the power of granting 
imparlances in all the actions but one^ till the plaintiff has an opportunity 
of proceeding to trial in that action ^ On the other hand> if the plaintiff 
consent to the rule^ the courts will make the defendants submit to reason^ 
able terms; such as admitting the policy^ producing and giving copies of 
books and papers^ and undertaking not to file a bill in equity, or bring a 
writ of errors In the Common Pleas, there* is no rule of court, but a 
judge’s order is obtained, for consolidating actions \ 

The court will not allow a consolidation rule to be opened, on the ground 
that fresh evidence has been discovered, since it was entered into ^ : But 
it has been set aside, for the absence of a material witness, on bringing 
money into court ^ And though the defendants undertake to be bound 
by a verdict in one action, yet this must be understood to mean such a 
verdict as the courts think ought to stand, as a final deterinination of the 
matter ; and therefore where the defendant, after a verdict for the plain- 
tiff in one action, obtained a new trial, the court of King’s Bench would 
not make a rule, previous to the new trial, for the other defendants to pay 
the money to the plaintiff, pursuant to their undertaking So, if the 
court think it reasonable to open a consolidation rule, and try a second 
cause, they will extend to the second trial, all such terms imposed on the 
successful party in the first, as are requisite for attaining the justice of the 
case And the consolidation rule relates solely to the verdict : There- 
fore, where several causes arc consolidated, if a writ of error be issued in 
the cause tried, and execution taken out for want of bail in error being 
duly put in, and writs of error be issued in the other causes, and bail duly 
put in thereon, execution in those causes is thereby stayed *. So, where 
the defendant having entered into a consolidation rule, the plaintiff ob- 
tained a verdict in the cause tried, which was afterwards turned into a 
special verdict, to enable the defendant to remove it by writ of error to 
the King’s Bench, which was done, and bail put in accordingly ; the court 
of Common Pleas stayed execution in the action against the defendant, 
till the determination of the writ of error was known, on his^giving secu- 
rity to be bound by the judgment of the King's Bench K But where 
several underwriters to a policy had entered into a consolidation rule, by 
which they undertook t6 abide the event of a verdict, and the cause was 
referred by consent before trial, and the arbitrator awarded the aggregate 
sum due to the assured from the underwriters at large ; the court of 
Common Pleas would not order it to be referred back to the arbitrator, to 


* Park’s Insur. Introd, and see Marshall 
on Insurance^ 1 Ed. p. 602, &c. 8 Pricey 
575, 6. per Wood, Baron. 

^ Id, ibid. Brown v. Newnham ^ oihert, 
E. 25 Geo.' III. K. B. 

Park’s Insur, Introd, Anie,b9l. 
Append. Chap., XXIV. §9. 

^ Pullen V. Parry, H. 52 Geo. III. K. B. 


1 Chiu Rep. 709, 10. (a), and see 6 Moore, 
437. 

^ Holman v. , H. 55 Geo. III. K. 

B. 1 Chiu Rep. 710. m nolit. 

« 3 Bur. 1477. 

6 Taunt. 165. 
i 2 New Rep. C. P. 430. 

^ 1 Moore, 79. 


Judffe’s order, 
in C. P. 

Opening rule. 


In what cases 
verdict conclu- 
siv(% iiiid ill 
wiiat not. 



OF STanUNG OUT &c. 

iiisett the amount of the sum due and pa5rdble firom ea<A nnderwriteir indi- 
vidually^ without the consent of sudi underwriters ^ And^in that courts 
if a verdict be given in favour the plaintiff^ to the satisfaction of the 
judge who tried the cause^ the plaintiff may proceed to tax his costs on 
the verdict^ and get the defends^ attesmey to attend the prothonotaries, 
who will tax the costs in the other actions ; and if the debt and costs are 
not paid> the court should be xnoved^ on an affidavit of the facts^ for leave 
to enter up judgment and ‘take out exAciition^ &c. \ In actions upon a 
policy of assurance^ against|ieveral underwriters^ whirare the parties had 
not entered into a consolidation rule^ the attorney for the plaintiff made 
out a full brief in one cause^ but only a short statement in the rest ; and 
the master^ on taxation^ having allowed for full briefs in aU the causes^ 
the court of King’s Bench made a rule for him to review his taxation 


Striking out the courts^ for the sake of avoiding expense^ will consolidate unne- 

counti!*^'** cessary actions^ so when it appears^ on the face of the declaration, that 
some of the counts are superfluous, they will order them to be expunged ; 
and if there be any vexation, will make the plaintiff fjkj the costs of the 
application Thus, where several counts in a d^clSj^on 'are precisely 
the same, or, which more frequently happens, there is onlyla formal dif- 
ference between them, and the same evidence will support each ^ as if the 
plaintiff declare specially and generally, for a matter that may be given in 
evidence upon a general count, the courts will expunge the superfluous 
counts. So, if the declaration contain special counts for work and labour, 
besides the general counts, the special counts may be struck out on mo- 
tion, if they appear to be unnecessary^: and, in the King's Bench, where 
the plaintiff was an attorney, the rule was made absolute with costs 
And, if there be any doubt, the court will refer it to the master, to deter- 
mine whether superfluous counts are introduced vexatiously s. But where 
there is a material difference between the counts, the courts will not de- 
termine upon affidavits, whether they are well founded in point of fact ; 
for if not, th*e plaintiff will be sufficiently punished by being deprived of 
costs, on such of the counts as are found for the defendant^: Thereftre, 
where the declaration, which was in debt for penalties, on the statute 9 
Ann. c. 14. consisted of 480 counts, for money won at play of different 

C. F. 289. 1 Chit. PI. 4 Ed.a51. 1 Chit. 
Rep. 449. (|||b 

f 1 Chit Rep. 449. (a). 2 Out Refi. 299. 
1 DowL & ByL 171. S.a 7 DowL & RyL 
S8S. 

* 1 Dowl. & RyL 508. 

^ Turner and others, assignees,\.Xmgaonf 
H. 23 Geo. III. K. B. Hwd v. OmA, M. 
86 Oeo. III. K* B. liupt K. B. 6 £6.754. 


“ 8 Moore, 22S. 

*» Imp. C. P.7 Ed. 711. 

* Martineau v. Bcimes and others, H. 23 
Geo. III. K.B. 

« Ftr Cur. T. 56 Geo. III. K. B. 1 Chit 
Rep|t 449. (a). And for the use of several 
counts, and when proper to insert ihem, see 
Steph. PL 279, &c. 

* Cas. temp. Hardw. 129. JBaraes, 360. 2 
Bur. 1188. 1 Bkc. Bejt^lTO. 1 Nnr Rq). 
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persons ftt different times^ aada rule nisi was granted for limiting the de« 
claration to ten counts^ the court of Kill’s Bench> on shewing cause, dis- 
. charged the rule with costs *. . So, where the dedaration consisted of 286 
counts, upon as many banker's notes for a guinea each, payable to bearer, 
with the common counts for money leht^ and money had and received, the 
court refused to str3ie out the counts upon the notes ; as it might have put 
the plaintiff to unnecessary difficulty in proof at the trial, or made it ne-< 
ccssary for him to have a writ of Kiquiry on a judgment by default \ But 
in a similar case, the court made a rule by d^sent, to strike out all the 
counts but one, the defendant undertaking to permit all the other notes to 
be given in evidence, either before the master or a jury, under the count 
upon an account stated And where the counts do *not appear on the 
face of them to be superfluous, the court of King's Bench will not order 
them to be struck out, merely on the ground that the causes of action 
are not included in the particulars of (he plaintiff’s denihnd In an 
action on a bill of exchange, the court of Common Pleas refused to 
strike outj as unnecessary, a count for interest ; though, besides counts 
on the bill, the declaration contained the usual money counts So, 
where there were counts in a declaration for work and labour as an att6r- 
ney, and for work and labour generally, that court refused to strike out the 
former counts as unnecessary 

If a declaration contain slanderous or ipipertinciit matter, the court will Slanderous, im- 
order it to be expunged « : And where a declaration unnecessarily contains S^c”ti”raa«er?* 
indecent language, the courts it seems will order it to be referred for 
scandal and impertinence ; and direct the master or prothonotary to tax 
exemplary costs So, if a declaration be unnecessarily long, the court Unnecessary 
will expunge the superfluous matter : as where, in an action of covenant prolixity, 
upon an indenture, the plaintiff recites the whole of it, and not merely 
such parts as are necessary * ; or where, in an action of /rover, he sets out 
a long inventory of goods, with frequent and unnecessary repetitions and 
descriptions. So, in an action against forty six defendants, the court of 
Common Pleas ordered the word defendants'’ to be substituted for the 
names of the defendants, in all the places where they occurred, except the 
first In these cases, when the objection is clear, the courts will order Expunging in-- 
the superfluous counts or matter to be expunged on motion, in the first in- f^erring tT* 
stance ; but otherwise they will refer it to the master *, or prothonotary master, or pro- 
and dedde uppju his report. In general, however, the court of King’s ^**°“®*®'y* 
Bench will not refer a declaration to the master, to strike out superfluous 

* Cowan V. Berry, E. S8 Geo. III. K. B. see 9 Moore, 785. 2 Bing. 412. S. C. 

^ Law ytSauthf'M* 46 Geot HI* K* B* 8 * 1 CbiL Rep* 676* and n* (a)* 

Smith R. 118. S. C. '•aWila.SO. 

° 8 Batn. & Aid. S78. 1 Glut. Rep. 709. *Cowp. 606.7S7.andaeeS H.Blaehl8S. 

S. C. 1 Campb. 196. in tutit. 

< 1 Chiu Rq^ 448, 9^ 50. ‘1 Kew Rep. C. P. 889. 

* miig.S81. 6Moore,843.S.C. ' > Cowp. 78$^ 1 DowL & Ryh 508. 

'9M()oiq868. 8 Bng. 184. S. C. and " 8Blac.Riqp.bo6. 1 CbiURep.460.(a}i 
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counts; but will, on motion^ order them to be struck out, if the^ appear 
vexatious ^ And, in the Common Plea8> the motion may be made, after 
the defendant has taken the declaration out of the office, and pleaded to 
the i^ion ^ But an application to strikiNtut unnecessary counts should 
regularly be made before they ate engrossed on record 

• I Chit, Rep. 460. P. Imp. C.P. 7 Ed. 179. 

» Law V. IViUknum H. 31 Geo, 111. C, , * 8 Bing. 453. 10 Moore, 158. S. C. 
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CHAP. XXV. 


Of BRINGING MoNElf i^O CoURT. 


The practice of bringing money into court is said to-bavc been first in- 
troduced in the reign of Car. II. at the time when Kelyng was chief jus- 
tice^ to avoid the hazard and difficulty of pleading a tender And it is 
allowed in cases where an action is brought upon contract^ for the recovery 
of a debt ^ which is either certain, or capable of being ascertained by mere 
computation, without leaving any sort of discretion to be exercised by the 
jury In these cases, when the dispute is not whether any thing, but 
how much is due to the plaintiff, the defendant may have leave to bring 
into court any sum of money he thinks fit ; and the courts will make a 
rule, that unless the plaintiff accept of it, with costs, in discharge of the 
action, it shall be struck out of the declaration, and paid out of court, to 
the plaintiff or his attorney ; and the plaintiff, upon the trial, shall not be 
permitted to give evidence for the sum brought in ^ : which rule should be 
accompanied with the general issue, or other plea, to the residue of the de- 
mand ®. 

Thus, in assumpsit or covenant s, for the payment of money, the de- 
fendant may bring money into court ; and in covenant to find diet and 
lodging, or pay ten pounds, the court allowed him to bring in the ten 
pounds \ In debt for rent, the defendant may bring money into court in 
the King’s Bench as well as in the Common Pleas and Exchequer ^ ; 
although, in the former court, it was refused, in the time of Lord Hard^ 
fnche ™ ; and in a case previous to that time ", the court said they never 
did it in debt. But there is a distinction between those actions of debt, 
wherein the plaintiff cannot recover less than the sum demanded, as on a 
recordi. specialty, or statute giving a sum certain by way of penalty " ; and 
those actions wherein the plaintiff may recover less, as in debt for rent p. 


Origin of bring- 
ing money into 
court. 

In what coses 
allowed. 


Rule for. 


In assumpsit, or 
covenant, for 
payment of 
monc^« 

In debt for renL 


On record, 
specialty, or 
statute. 


In debt for rent 


^ 1 Ld. Raym. 255. 2 Salk. 597. 2 Sir. 
787. Cas. Hardw. 207. 1 Wms. 

Saund. 5 Ed. S3, a. (2). but see R. H. 5 
Jac. I. K. B. 

** Com. Dig. tit. Pleader, C. 10. 

”2 Bur, 1120. 

6 Say. Rep. 196, 7. 2 Bur. 1121. 8 Bur. 
1773. Imp. K. B. 10 Ed. 251. R. M. 5 
Geo. III. m Scdc. Man. Ex. Append. 217, 
18. and see Append. Chap. XXV. § 1, 2, 3. 
« Barnes, 339. 350. 


f I Vent. 856. 2 Salk. 596, 7. 

> 2 Salk. 596. 1 Wils. 75. 2 Bur. 1120. 
Barnes, 2B4. 2 Blac. Rep. 887. 
fc 8 Mod. 305. 

* 2 Salk. 596, 7. 

^ Barnes, 280. 282. Pr. R^. 257. 
t Bunb. 124. 

Cas. temp. Hardw. 173. 

■2Str.800. " 

® Cro. Jac. 128. 498. 629. 3 Mod. 41. 

^ 5 Mod. 212, 
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OF BRINGING MONET INTO COURT. 


or on simple contract * : In the formerj the deftenditnt cannot bring money 
into court ^ ; though he may move to stay the proceedings^ on payment of 
the whole penalty and costs ^ : but in the ktter^ the defendant has been 
allows to bring money into court^ ; becansO^be plaintiff does not recover 
acceding to his demand, but according to the verdict of the jury. When 
an action, however, is brought for several penalties on the game laws, the 
defendant, we have seen ^ may hav^ leave ta pay one penalty into court, 
leaving the plaintiff at liberty to proceed for the rest.* And the defendant, 
by act of parliament, may bring money into court in debt, covenant, or 
other action on a policy of assurance^,, or in an action for non-residence c. 

In an action for general damages, upon a contract^, or for a tort^, or 
trespass^, as a tender cannot be pleaded, so the defendant is not allowed 
to bring money into court : And it cannot be brought into court, in an< 
action for dilapidations \ But in an action of assumpsit against a carrier, 
for not delivering goods, the defendant having advertised that he would 
not be answerable for any goods beyond the value of twenty pounds, unless- 
they were entered and paid for accordingly, the court of King’s Bench al«- 
lowed him to bring the twenty pounds into court “ : So, money may be- 
brought into court, in an action on the case for navigation calls And 
where, in an action for general damages, the bringing of money into court 
is irregular, if the plaintiff take it out, he thereby waives the irregularity, 
and cannot afterwards have a verdict, unless he recover more than the sum 
brought in In an action for freight by a foreigner, there being a cross 
action against him for unliquidated danmges, the court of Common Pleas 
refused to permit the freight to be paid into court, as a fund liable, to pay- 
ment of the damages when ascertained p. But where a separate commis- 
sion had been sued out against A., and a joint commission against him and 
B., and the assignees under the ftrst commission had recovered a verdict in 
trover against C., the court of King’s Bench allowed the amount of the 
verdict to be brought into court, to abide the event of a petition to the 
Chancellor, to supersede the first commission 

In an action by an executor or administrator, the plaintiff not being 
liable to costs, the defendant was not formerly allowed to bring money into 


• 1 H. Bloc. 249. 

b 2 Sir. 890. 1 Barnard. K.B. 420. S. C. 
Barnesi 285. 

• Ante, 641 . 

“ 1 Vent. 856. 2 Salk. 696, 7. 2 Ken. 
292. 

• Ante, 541. 

f Stat. 19 Geo. II. c. 87, § 7. 3 Bur. 
1778. 2 Taunt. 817. 

• 57 Geo. III. c. 99. 5 48. 

1 Vent. 856. 2 BU^ 887. 2 Bos. 
& Pul. 284. 8 Bos. & l^ulfu. 

> 2 Str.T^S?. 906. 2 Barnard. K.B. 4. S. 
C. 7 Dumf. & East, 885. 

2 Wils. 115. 

> 8 Duriif. & East, 47. 


JIutton V. Bolton, E. 22 Geo. III. K. 
B.. .1 H. Blac. 299. in natis; Bcardmore v. 
Boulton, H. so Geo. 111. Excheq. but see 
2 Bos. & Pul. 234. And,ns to the liabdity of 
carriers, in consequence of such advertise- 
ments, see 1 H. Blac. 298. 2 East, 128. 4 
Esp. Rep. 177. 4 East, STl. 6 East, 507. 
5 Barn. & Cres. 822. 10 Moore^ 247. and 
for the mode of declaring thereon, see 2 
East, 128. 4 Esp. Rep. 177. 6 East, 564. 
'^7Durnf. &Ea^S6. 

^ 1 Dunif.& Ebst^VlO. andsee 1 Camjd)- 
559. ti. 

^ 8 Taunt 525. 

* 1 Barn. & Cres. 257> 2 Bowl. & RyL 
409. S. C. 
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court but now it is otherwise ^ : and the eflTect of the rule iHll be^ not to 
make the plaintiff pay^ but only to lose his subsequent costs. And, in ac- 
tions against justices of the peace ^ n&cen of the exdse^, or customs S 
colhinissioners of bankrupt or officers Of the anny^ nayy> pr marines s, for 
any thing done in the execution pf their offices^ in case the defendants 
shall have neglected to tender any^ or shall have tendered insufficient 
amends^ before the action brought/ they may, by leave of the court, at 
any time before issue joined, pay into court such sum of money as they 
shall see fit ; whereupon sudi proce^ngs orders and judgment shall be 
had made and giveii^ in and by rach court, as in other actions where the 
defendant is allowed to pay money into court 

There is said to be no precedent, where there are several defendants, for 
one to pay money into (court ^ Where there are several counts or breaches 
in the declaration, and as to some of them the defendant may bring money 
into court, but not as to the others, he may obtain a rule for bringing it in 
specially, upon some of the counts or breaches only. Thus, where an ac- 
tion of covenant ^ was brought upon a lease, for non-payment of rent, and 
not repairing) &c. the court of King's Bench made a rule, that upon pay- 
ment of what should appear to be due for rent, the proceedings as to that 
should be stayed ; and as to the other breaches, that the plaintiff might 
proceed as he should think fit. So, in covenant upon a charter-party \ 
the defendant was allowed to bring money into court, upon two of the 
breaches only ; viz. for freight and demurrage. But in debt for the penalty 
of a charter-party, the court of Common Pleas discharged the rule for 
bringing money into court ™ : and in another case, they refused to permit 
the defendant to pay money into court on all the counts in the declaration 
except the last, and to demur to that count If a defendant bring money 
into court upon some of the counts, and the plaintiff take it out, the latter 
is only entitled to the costs of those counts^. 

The motion for leave to bring money into court is a motion of course, 
and should regularly be made before plea pleaded p ; but it is frequently 


* 2 Salk. 596. 

^ 2 Sir. 796. 

* Stat 24 Geo. II. c. 44. $ 4. And note, 
this seems to have been the first statute^ 
vrhich alloars money to he brought into court, 
In an action for general damages. 

^ Stat. 28' Geo. III. c. 70. $ 88. 

« Stat. 24 Geo. III. sess. 8. c. 47. $ 85. 
(repeal by 6 Geo. IV. c. 105.) 28 Geo. 

III. c. 87. § 28. 6 Geo. IV. c. 108. $ 96. 
^ Stat. 6 Geo. IV. c. 16. § 48. 

« Stat. 6 Geo. IV, c. 108. 5 96. 

^ Seojalso the statutes 18 Geo^IlI. c. 78. 
§ 79. IS G^ III. c. 84. § 81. & 3 Geo. 

IV. c. 136. $ 144. as to bringing money 
into court, by j^rsons actiog^under the gene- 


ral higlumy and turtqrike acts. And as to 
bringing it in, 1^ persons acting in pursuance 
of the laws 'relative to larceny, &c. or mali- 
cious injuries to property, see the statutes 7 
& 8 Geo. IV. c. 29. § 75. andc. 80. $ 41. 

>8Blac.Bep.l080. 

^ 2 Salk. 596. 1 Wils. 75. Barnes, 284. 
but see 1 Vemt. 856. contra; and see Pr. 
B^« C. P. 256. 2 Blac. Rep. 887. 

>2 Bur. 1120. 

^ Barnes, 285. 

*■ Pr. Reg. 4^56. 

" 4 Dumf. .8s ftast, 579. 2 Taunt 266. 

^ I Ld,R8ym.S98. 1 Wils. 167. Barnei^ 
279. 
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ini^ % and in some coses t^pressly outhorked^ on.obtoiningft 

order for that purpose: and if there juis been no dd^S the 
GO|^& will give the defendant to mthdraw th^ general" in 
order to briiig i^oney into coiu:t» az]||^re|jj|eadi^ on paymept of cos^ : And 
he has even been allowed to bring j^ in^ ijftenthe granting of a nd’ll trial 
In the.. King’s Bencly Jihe motion signed ^by counsel^ the 

money should be paid to the sign^ dr the Wi%(^^w2f0 acts jn thiff instance 
as di^ty to the masUii^; and wilf ^ve a re 
pl|id 20s. for every lOOf. and so i|| jwopoijdr 
sum, exceeding 10/. and 2s.^.fiNr*eye^8um 
the receipt^, ^e rule for bringing injthe money is drawn Ugi in this 
court, by the clerk of the rules in ter^ tink,;,or*witlan a week after, on 
the motion paper an^d ^receipt being left with him .as instructions ; but 
after a week from the end of the term, there must' be'^a judge's order for 
drawing up the rule, which is glinted of eotirse} without«|L suidmons. In 
the Common Pleas, if the sum be under Jive pijbnds, it may be paid in 
on a side-bar or treasury rule, which is,grante(J^f course by the second- 
aries ; but if it amount to that sum or upwards, a serjeant's h^d is ne- 
cessary fdr obtaining the rule : and after a week from the end of the term, 
thm must also be a judge's order for drawing it up. The rule in this 
court Jbeing taken to the prothonotaries’ office, the derk there will receive 
the money, and write a receipt in the mdrgin, on being paid Ir/. in the 
ppund^ and ls.^Ad, for the receipt. On a plea of tender y with a prqfert in 
curtdy the sum tendered must be paid to the signer of the writs in the 
King's Bench, or prothonotaries in the Common Pleas, who will give a 
receipt fgr it in the margin of the plea; and if not paid, the plaintiff may 
consider the plea as a nullity, and sign judgment e. If the defe^flant 
bring money into court on a plea of tender, the plaintiff may take it hut, 
though he reply that the tender was not made before action brought^: 
Or he may reply a subsequent demand and refusal ; and dn a verdict 
for the plaintiff, on issue taken theteon. Lord Mansjield said : The 
money having been token out of court, the plaintiff shall recover only 
nominal damages, but othenvise the verdict would have been for the sum 
tendered 


ce^ jbr the moi^, on being 
>n fim^v&y greater'^r lesser 
ii'nder lO/i«be80esSr. 4d. for 


The rule to bring money .ipto court k commonly drawn up with cpstsy 
to be taxed by the master in the King’s Bench, or one of the prothono- 
taries in the Common Pleis: And, in the King’s Bendi> the court will 
not in general permit the defendant to bring into couii; the dqht and costs 
up to a certain day after the action brought, (thereby ^dudii^ the costs 
* 1 Durnf. & East, 711. 8 Str. 1871. Barnes, 889. S68; . 


*• StaU 84 Geo. II. c. 44^ J 4. and see 7 
Taunt. 83. 8 Marsh. S56. 8. C. where, in 
an action against a magistrajg, the defendant, 
after issue^joined, was aRowS^ to withdraw 
the general iasuc^ pay mon^ into court, and 
|dead de now. 8 Bam. Sb Cres. 159. 41kwL 
& Ryl 776. S. C. accord. 


^ Per Cur, M. 89 Geo. 111. K. B. 

* 1 Cromp. 8 Ed.;^48. ^ 

^ ^ Jhc. I. K. 

> 1 Str. 188. B«^es,f&8. JniOy 865. 

» 1 Bcw. & ^382. 0 

> T.riiUy, Mid. Sit. after T. 8SOeo. 

111. K.B. 
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of the dedatatioii delivered9)*tt|x>ii the ground of an offer to pay the ^ht 
and ooitB up to that period^ udthout hayfffg made a tender befbre aet{Mi» 
or obfmning the common rule for stoj^g proceedings on payment of debt 
and costs^ up to the time J^tfae*#ppScation*. But whe|a the plaintiffTs llifhen not, in 
' conducT appeared to have been oppres^e^ the court of King's Bench^ on 
motion^ discharged so much of the i^e^ for bringoig money into courts as 
related to the paymeht c&ts ^ where an action was brought for 

two separate sums of one of Vi^ch the defendant offered topay^ 

with all^^costs to that tinted andj the plaintijBT’s attorney having refused 
stay proceedii^ on those terms^ tlii defendant paid that sum into court ; 
but the plaintiff afterwards^ finding that he could not support the action 
for the other part of his denadnd^ took the money out of courts and dis* 
continued the action ; the court allowed the defendant his costs> from the 
date of his offer to pay the sum paid into c^urt, and directed that the 
same should be set off agafnst the plejptiff 's costs previously incurred 
So^ in the Common Pleas^ according to several recent decision^, \vhere In what cases 
the defendant^ after actionibroughtj and before declaration, offers to pay the costs"© a wr-** 
debt and wosts, and the plaintiff refuses to receive it, the court will per- 
mit the defendant to pay the debt into court, with the costs of the action 
up to the time of his offer only; and if the plaintiff take the money out 
of court, he will be compelled to pay the costs of the application, and all 
costs in the action subsequent to the offer ^ : And in like manner, upon 
setting aside a writ of inquiry, the court of Common Pleas, permitted the 
defendant to pay money to the plaintiff, under a rule of court, with the 
costs of the action tp to that time, and ordered that the plaintiff's further 
proceedings should be at. the peril of paying the subsequent costs*. So, In Bxchequer. 
in the Exchequer, the court, in a proper case, would it seems adopt a 
similar mode of proceeding^. But where, in an action for work and la- 
bour, the defendants, having offered by letter to pay a certain sum for the 
debt with tlfe costs up to^that time, which uras refused by the p&ntiff, 
obtained a rule^o shew cause, why the sum offered and the costs should 
not be paid into court, and further proceedings stayed, and why the plain- 
tiff should not pay the costs incurred since the offer, and why, if the 
plaintiff refused to accept it, that sum should not be paid into court, and 
struck out of the declaration ; tht|^ourt of Common Pleas discharged the 
rule, it appearing that there was nothing oppressive in the plaintifiTs con- 
duct And in^eneral, where money is paid into court upon the com- 
mon rule, the latter court will not discharge that part of it whidi directs 
the payment of costs, unless the defendant haVO been prevented from 
making a legal tender, by the fraud or vexatious conduct of the plaintiff : 

* 13 East, 661. « 

*1 Bur. 678. 

* 8 Bife. & AM. 776. 4 Chit Rep. 471. 

S. C. 

^ 2 Taunt. 80^888. 4 Taunt 866. Holt 
Pri. 7. n. but lee Cas. FT. C. P. 180. 

Pr. Reg. 868. S. C. 9emb. emtra. 


* 1 Taunt 401. but see Cks. Pt. C. P. 86. 
Bamei, 881.885^ 

' 11 Prices 64K but see id. MS, / 

> 6 Taunt 84<4» 1 Marsh. 398. S. C. and 
see 6j^oore, 430. 3 Brod. & Bing. 168. S. 
C. 6Moore^ 431. 486. m noiu. 11 Pric^ 
638. 
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Proof of bring- 
ing money into 
court. 

In what cases 
an acknowledg- 
ment of right of 
action. 


Cannot be re- 
covered back. 


Admission of 
l^al demand 
only. 


In trespass, 
against justices, 
&c. 


Nonsuit, &c. 
after bringing 
mon<^ into 
court. 


OF BRINGING BiOkET INTG OOiJRT. 

Therefore, they refused the application, where die defendant had merelj 
pulled out his pocket book, for the purpose of making a tender, six weeks 
before action brought, and was prevented by .the plaintiff's walki^ kway; 
the defendant never having repeated the offer \ A, copy of thet^rule is 
usually annexed to the plea, or otherwise served on the plaintiff's attorney: 
And bringing money into court can only be proved, by the rule fev^ bring- 
ing it in ^ 

Bringing money into court is in general considered as an acknowledg- 
ment of the right of action, to the amount of the sum brought in^ ; which 
the plaintiff therefore, on producing 'an office copy of the ridle, is entitled 
to receive at all events, whether he proceed in the action or not, and 
even though he be nonsuited, or have a verdict against him ^ : And where 
goods have been sold to the defendant by sample, at a stipulated price, he 
cannot, after payment of money into court, in an action of indebitatus 
assumpsit^ insist upon any defect the goods ; since, by paying money 
into court, he admits the original contract^: If a purchaser mean to in- 
sist on such an objection, he ought to return the goods ^ Bringing money 
into court being an acknowledgment on record, the party can never re- 
cover it back again, though it afterwards appear that he paid it wrong- 
fully And the court of Common Flca% wUl not order money brought 
in by the defendant through a mistake to be restored, unless it appear that 
some fraud or deceit has been practised ujifon him s. But bringing money 
into court is said to be an admission of a legal demand only ^ : • And be- 
yond the amount of the sum brought in, it is no acknowledgment of the 
right of action^: therefore if the plaintiff proceed further, it is at his 
peril. So, in actions of trespass against justices of the peace, &c. for acts 
done by them ex officio, bringing money into court seems to be no admis- 
sion of the right of action K And where money has been paid into court, 
short of the plaintiff's demand, and it is taken out of court, evidence is 
admissible to shew quo anmo it was done ; and it is not to be taken con- 
clusively as an admission that the rest of the demand was unfounded \ 

It has been doubted^ whether the plaintiff can be nonsuited, after bring- 
ing money into court ; but there seems to be little reason for such a doubt. 
When money is brought into court, unless the plaintiff will accept it with 
costs, in discharge of the suit, it Js considered as paid befere action 
brought, and struck out of the declaration ; and action proceeds for the 
residue of the demand, in like manner as if it had beell originally com- 
menced for that only And, accordingly, the practice of nonsuiting the 
plaintiff, after money fiaid into court, appears to be supported by many 


* 8 Marsh. 478. 

*»8Ctmpb.4h 1 Car.&P.Sl.n. 

‘ 6 Bur. 2640. 8 Dumf. & East, 875. 

^2 aslk.d97. 8 Str. 1087. CaE.temp. 
Hwrdw. 806. S.C. Fr. Reg. 850. Cas. Pr. 
C. P. 86. S. d 

«8Stafk.miVil08. . ^ 

f 8 Dumf. & East, 645. 


> 8 Bos. & Pul. 898. 

1BOS.&PUL864. ' 

* 1 Dumf. & East, 464. and see 8 Dumf. 
& East, b67. 4 Dumf. & East, 679. 
>^ 18 Ea 8 t,m,& 

^ 6 E)^ Rep. 69. 

^ S Bum& & East, 6 7. 



OP BRINGING MONEY INTO COURT. 

BUtiborities *. It seems^ therefore^ that after payment of money into courts 
there may be a nonsuit^ a judgment as in case of a nonsuit^ a demurrer 
to ev)d0nbe> or a plea puis darrein continuance : in short, tliat the cause 
goes on substantiaUy in the same mhnner, as If the money had not been 
paid in at all \ 

When^the declaration contains n count on a special contract, bringing 
money into court generally is an admission of the contract, so as to super- 
sede the necessity of- proving it at ihe trial**: therefore in such case, if 
the defendant mean to deny the existence of the contract, he should pay 
money into court specially ^ on the other counts of the declaration. So, 
where the defendant paid money into court generally, upon a declaration 
containing a count on a policy of assurance, together with the money 
counts, the court of King’s Bench held, that this was an admission of the 
contract stated in the special count ; and that it was not competent to the 
defendant to shew that tlie policy, by> which the risk was originally made 
to cease after the ship had moored twenty four hours in safety, was after- 
wards altered by the broker, without the defendant’s knowledge **. So, 
where two breaches were assigned in one count of a declaration upon a 
contract, and the defendant paid money into court upon one of them, the 
court held that he thereby admitted the whole contract, as set out in that 
count ^ And after payment of money into court by a defendant, in an 
action brought against him on the 2 & 3 £dw. VI. c. 13. by a %rmcr of 
tithes, he cannot object to the plaintiff’s title to the tithes ; because he 
has admitted the plaintiff’s right generally, and has reduced the cause to 
a mere question of the amount of the damages A tender also, upon 
which money is paid into court, ^idmits the contract and facts stated in 
the declaration : Therefore, where a count averred, that in consideration 
that the plaintiff would let to the defendant certain tithes, the defendant 
agreed to pay 41/., and that plaintiff did let the said tithes, and permit 
the defendant to take them ; a tender pleaded to all the counts generall}^, 
was held to preclude the defendant from shewing a legal interruption to 
his taking the tithes, if any such interruption had subsisted But pay- 
ment of money into court generally, upon a declaration containing a count 
on a policy of assurance, and the money counts, is only an admission of 
the contract ; but does not preclude the defendant from disputing his lia- 
bility beyond such payment, for goods which were not loaded according to 
the terms of the policy \ And where, in an action on a policy of assur- 


• 2 Salk. 597. Pr. Reg. 250. Cas.Pr. C. 
P. S6. S. G. Cas. temjK Hardw. 206. 2 Str. 
1027. S. C. 4 Durnf. & East, 10. 7 Durnf. 
& East, 672. 2 Esp. Rep. 481. 607. 2 H. 
Blac. 374. and see 1 Campb. 327, 8. in 
mtis. S Bing. 290. 2 Car. & P. 85. S. C. 

2 H. Blac. 875. per Eyre^ Ch. J. 

' 2 Durnf. & East, 276. 4 Durnf. & East, 
579. Peake’s Cas. JVt. JPW. 3 Ed. 20. Id, 
(a.) 1 Esp. Rep. 347. 2 East, 128. 2 H. 
VOL. I. 


Blac. 874. Bryfyn v. Williamson^ M. 38 Geo. 
III. C. P. 2 Bos. & Pul. 550. 2 Campb. 
357. 1 Car. & P. 20. (5.) 

^ 9 East, 325. 

^ 1 Barn. & Cres. 3. 2 Dowl. & Ryl. 19. 
S.C. 

^ 4 Price, 58. 

* 3 Taunt 05. 

^ 2 5||aule & ScL 106. 
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ProcccdingSi 
taking it out, 
with costs, in 
discharge of 
action. 


Costs, how 
recovered. 


ance, it appeared that the plaintiff^ by his conduct 'previous to the tinab 
had induced the defendant to believe that the only point to be tried was a 
question of fraud, and suffered him to prepare his evidence accordingly ; 
the court of Common Pleas would net allow the plaintiff to object to the 
receipt of that evidence at the trial, upon the ground of the contract 
having been admitted by the payment of money into court*. So, in an 
action on a valued policy, the payment of money into court, upon a oount 
which states a total loss by capture, is. no admission of a total loss; but 
the plaintiff is bound to prove that he has suffered daapage from the cap* 
ture, beyond the amount of the sum paid into court \ So, the payment 
of money into court, on several common counts, one of whidi alone is ap* 
plicable to the plaintiff’s demand, admits a cause of action on that oount 
only^: And accordingly, where the plaintiff alleges in his declaration^ 
multifarious and inconsistent demands, arising out of the same transaction, 
payment into court of a sum insufficient to meet all the demands, cannot 
be applied by the plaintiff to prove such one of them as he may elect at 
the triaH. Where the declaration stated that the plaintiff had sold to 
the defendant a quantity of oak bark, at the average price of the season, 
to be ascertained before a given day, and then averred that before that day 
the average price was ascertained to be a given sum ; it was bolden, that 
the payj^ent of money into court did not admit the average price to be as 
stated in the declaration And in assumpsit for goods sdid and delivered^ 
and on the money counts, where the defendant had pleaded the general 
issue, with the statute of limitations, and paid money into court gene- 
rally ; the court held, that such payment did not take the case out of the 
statute « 

When money is brought into court, the plaintiff either accepts it, with 
costs, in discharge of the suit, or proceeds in the action : In the former 
case, he should take an office copy of the rule, and procure an appoint- 
ment thereon from the master, or one of the prothonotaries, to tax the 
costs, and serve the same on the defendant's attorney; or, in default 
thereof, it will be considered that the plaintiff intends to proceed in the 
action, to recover a larger sum than that paid into court The costs being 
taxed, should be forthwith paid to the plaintiff or his attorney ; and if 
they are not paid, the plaintiff may proceed in the action ; and proof of 
the rule to pay money into court will of itsdf entitle him to a verdict, 
with nominal damages ^ : Or, in the Common Pleas and Exchequer, the 
plaintiff, after demon^g the costs, may have an attachment for the non- 
payment of them ; and in these courts, he may proceed in the action. 


*8Bos. &Pul. 556. 

' »• 1 Campb. 657. 1 Taunt. 419. S. C. 

* 9 Moore, 784. 8 Bing. 377. I Car. & 
P. 403. S.C. 

^ 7 Taunt. 450. 1 Moore^ 158. S. C. 

* 8 Barn. & Aid. 1 16. 

^ 3 Bam. h Cres. 10. 4 DowU & Ryl. 
638. S. C. 


« R. M. 31 Geo. III. K.B. 4 Dunif. & 
East, 18. 

* 1 Campb. 558. n. So after actioa 
brought, the monqr sought to be recovered 
is pidd, without a rule of court, the plaintiff 
must have a velvet. Id, 569, n. Holt iVi. 
PrL 6. imd see 5 Bam. & AUL 866. AoM, 
338./ 
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.witkoBt'A piefiottt dttnand of the oosts*. But, in the King's Bench, the 
plaintiff must proceed in the action, if they are not paid, and cannot have 
an attadiment^; for the rule in this court is conditional, and not, as in 
the Cotaimon Pleas obligatory upon the defendant to pay the costs. 

If the plaintiff proceed in the action, the sum brought into court is, by Consequences 
the terms of the rule, to be struck out of the declaration, and paid out of actfo^n*^*'"* 
court, to the plaintiff or his attorney ; and upon the trial of the issue, the greater sum. 
plaintiff shall not be permitted to give evidence for the same : In such 
case, if the plaintiff proceed to trial otherwise than for the non-payment 
of costs, and do not prove more to be due to him tlian the sum brought 
in, the plaintiff, on the rule being prodnoed*, shall be nonsuited^, or hove 
a verdict against him s, and pay costs to the defendant ^ : and even though 
the rule be not produced, the plaintiff it seems cannot take a verdict for 
the sum brought into court But if more appear to bo due to him, he 
shall have a verdict for the overplus, and costs K When the plaintiff pro- When plaintiff 
coeds further, without going on to trial, he shall have his costs, to the 
time of bringing money into court ; and the defendant be allowed his sub- g«*ng to trial, 
sequent costs ^ : And the plaintiff is entitled to costs, up to the time of 
bringing money into court, though he afterwards give notice of trial, wliich 
he neglects to countermand, whereby the defendant is entitled to judg- 
ment as in case of a nonsuit *" ; or though the plaintiff afterwards enter the 
record for trial, and withdraw it But the plaintiff is not entitled to After jiulgmcnt 
costs, up to the time of bringing money into court, after tlie defendant has nonsiiir&c- 
obtained judgment as in case of a nonsuit S or judgment of non pros for 
not entering the issued, or after a juror has been withdrawn by consent 
In the Exchequer, the plaintiff is entitled to costs, up to the time of In Exchequer, 
bringing money into court, although he has made default in trying the 
cause, after a peremptory undertaking : And he may take tljc money 
out of Court, without an application for that purpose ; and by so doing, all 
further proceedings are stayed 


* 2 New Rep. C. P. 473, 6 Price, 126. 
7 Price, 674. 

^ 2 Str. 1220. 7 iturnf. & East, 6. 

« Barnes, 283. Fr. Keg. 259. S. C. 11 
East, 819. 

<1 2 Salk. 597. 2 Str. 1027. Qss, temp, 
Hardw. 206. S. C* Say. Rqfi. 196, 7. 2 Bur. 
1121 . 

* 5 Com. Dig. 20. and see Willes, 485. 

^ Whether a plaintifl^ having taken 
money out of court after being nonsuited, 
and never having moved to set the nonsuit 
aside, is barred from bringing a new action? 
3 Esp. Repb 106. 

* Caa. temp, Hardw. 260. 

^ 4 Dumf. & East, lIL 1 Stund. SS. (2). 
2 Taunt. SOI. 4 TOunU 196* but see 1 
Durnf. & East, 710. 2 Bos. & PuL 56. 
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* JfavUand v. Cole, M. 24 Geo. III. K.B. 
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of taking the single rent out of court upon a 
plea of tender, in an action for double value, 
with a count for use and occupation, sec 10 
East, 48. 

* 1 Durnf. & East, 629. Willes, 191. 
Barnes, 280. 282. Pr. Reg. 254, 5. S. C. I 
Younge & J. 213. but see Say. Re|). 196. 
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8 Durnf. & East, 408. 

“7(1486. 

“ 2 Maule & Sel. 335. 

^ 6 Taunt 158. 1 Marsh. 510. S. C. 

^ 3 Dumft & East, 657. 
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I'Jn policy causes. In the King’s Bench^ ivhere the defen&ntii/ hi several actions' on it 
policy of assurance^ paid money into courts which the plaintiff took ont» 
without taxing costs at that time, and afterwards the defendants entered 
into the common consolidation rule, and the plaintiff was nonsuited in the 
action that was tried ; the court held, that the latter was not entitled to 
the costs in any of the actions, up to the time of paying money into court ^ 
But in actions on policies, in the Common Pleas, where there is a con- 
solidation rule, and money paid into court, although the cause tried fol- 
lows the general practice, and the defendant, if he succeed, is entitled to 
the whole costs of that caiuse, yet the .plaintiff is entitled to the costs of 
the short causes, up to the time of paying the money into court \ So, in 
the King’s Behch, where the defendants in several actions on a policy of 
insurance, paid money into court, and (the plaintiffs refusing to consent to 
a consolidation rule) obtained a rule for staying proceedings in the others^ 
until after the trial of one, upon the terms of their admitting their sub- 
scriptibn to the policy, the interest of the plaintiffs, &c. and afterwards 
judgment passed for the defendant in the cause tried ; the court held, 
that tlie plaintiffs were entitled, in the "other actions to costs, to the time 
of paying money into court Where the defendant, having paid money 
into court generally, upon a declaration containing a count on a policy of 
assurance, together with the money counts, obtained a rule after verdict, 
to amend the rule for paying money into court, by confining it to the 
money counts, and for a new trial, on payment of costs ; the court of 
King’s Bench held, that the plaintiff, on taking the money out of court,Vas 
entitled to all the costs of the action, and not merely to the usual costs on 
a rule for a new trial And, in the Common Pleas, where in an action 
on a policy, with the usual money counts, tlic defendant paid the iwcmiums 
into court, on the count for money had and received, and the plaintiff took 
it out, there being no consolidation rule, the latter ivas holden to be en- 
titled to his full costs on all the counts, although he had failed on the 
special counts, in another action on the same policy 
llestoiiiifj mo- In the Common Pleas, if the plaintiff die* * * * ’, or be nonsuited after 
cmirtr ”***** money is brought into court, the court will not order it be paid back to 
the defendant. So, if the defendant die after bringing money into court, it 
shall not be paid back to his executors But where the bail, upon putting 
off a trial, had paid a sum of money into court, to abide the event of the 
suit, and the suit having afterwards abated by the death of the defendant, 
they Avere permitted to take the money out of court, although Avas opposed 
both by the plaintiff, and by the administrator of the defendant And 
if the plaintiff have a verdict against him, after money is brought into 


• 7 Durnf. & East, 878. 

^ 2 Taunt 861. and see S Bos. & Pul. 56. 
3 Bos. & Pul. 558. acamL 
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9 East 8S5. 
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courts the court will order it to be paid out to the defendant, towards 
eatisfisetion of his costs It had been a question often agitated in that Production of 
courts whether in cases where there was a rule to pay money into court, entitle^plaintiir 
the production of it by the defendant was to be considered as evidence on to reply, 
his part, which gave the plaintiff’s counsel a right to reply : If the plain- 
tiff took a verdict for the whole of his demand, without giving credit for 
the sum paid into court, the court would set it aside, without requiring 
evidence of the existence of such a rule : and therefore a rule was made, 
that in future this should not be considered as evidence on the part of the 
defendant, so as to give the plaintiif a right to reply \ 

• Cos. Pr. C. P. 64. Pr. Reg. 251. S. C. *» 2 Taunt. 267. 1 Car. & P. 21. n. 

Barnes, 280. 
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Of Pleas to the Jurisdiction ; claiming Conusance : 
and Pleas in Abatement. 


General order 
of pleading. 


Pleas to juris- 
diction. 

In local acUons. 


In ejectment. 


The general Order of Pleading is, 

I. To the Jurisdiction of the Court. 

II. To the Person, 

1. Of the P/fliWt/f ; 

2. Of the Dtfendant 

III. To the Count. 

IV. To the Writ ; and herein, 

1. To the Farm : 

2. To the Action of the Writ. 

V. To the Action itself, in bar thereof®. 

By this order of pleading, each subsequent plea admits the former : as, 
when the defendant pleads to the person, he admits the jurisdiction of the 
court ; when he pleads to the count, he admits the competency of the 
plaintiff, and his own responsibility ; when he pleads to the form of the 
writ, he admits the form of the count ^ ; and in like manner of the rest. 

Picas to the jurisdiction of the court are either* in local or transitory ac- 
tions. In local actions, it is a good plea to say that the lands are ancient 
demesne, holden of the king’s manor ® ; or that the cause of action arose 
in Wales or Ixsyond the sea ®, or in a county palatine *, cinque port or 
other exempt jurisdiction In ejectment, the tenants in possession can- 
not plead to the jurisdiction, without leave of the court * : And where 
ancient demesne is pleaded, there must be an affidavit, stating that the 
lands are holden of a manor, which is ancient demesne ; that there is a 
court of ancient demesne, regularly holden ; and that the lessor of the 


* Co. Liu 303. Latch, 178. Gilb. C. P. * ^ ^ Show. 191. S. C. 

49. and see Steph. PL 429, SO. And for an ^ Heme, 7. 3 Inst Cl. 14. 

account of the various kinds of pleas in * 4 Inst. 224. Jenk. 190. Keilw. 88, &c. 

Equity, and their essential difference, see ^ see Yelv. 12, IS. 

Beam. Pi. Eq. Chap. II. . Carth. 109. 

b Gilb. c. P. 50. ** Abr. tit. Conusance, 52. 1 Blac. 

* Heme, 7. 361. Rastal, 101. Hans. 103.^ Rqb 197. ^ as to pleas to the juris- 
Thomp. 2. 3 Inst. CL 8, 9. 1 Salk. 60. 2 diction, in courts of equity, see Beam. PI. Eq. 
Ld. Ra^mi. 1418. This plea must be pleaded 37, &c. 252, 3, 4. 

within the first four days of the term. 8 * 1 Barnard. K. B. 7. 352. 365. Andr. 

Dumf. & East, 474. 368. 2 Str. 1120. 1 Blac. Rep. 197. 3 

MWils.l9S. Wils.51. 
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plaintiff lias a freehold interest *. This plea may be filed de hene esse, in 
the King's Bench, within the tkne allowed for pleading in abatement ^ 

In transitory actions, it is said ®, the defendant cannot plead to the In transitory 
jurisdiction of the court, unless the plaintiff by his declaration shew, that' *®‘*""®* 
the cause of action accrued within a county palatine : and even then, it 
must be averred in the plea, either that the defendant dwells in the county 
palatine, or that he had suificient goods and chattels there, by which he 
may be attached ; otherwise the plea cannot be allowed, lest a failure of 
justice should ensue ^ ; and the defendant cannot i^ such case demur to 
the declaration ^ or move in arrest of judgment 


Of a nature very similar to pleading to the jurisdiction of the court, is Claiming conu- 
claiming conusance * ; or praying that the cause may be determined be- *‘‘“**^*^* 
fore an inferior jurisdiction : concerning which, it will be proper to con- 
sider, the several sorts of inferior jurisdictions ; in what cases conusance 
may be claimed ; and the time and manner of claiming it. 

There arc three sorts of inferior jurisdictions \ The first is to hold Inferior jurisdic- 
pkas, which is merely a concurrent jurisdiction ; and can neither be ^*^”'*** 
claimed nor pleaded. The second is a general conusance of pleas ; which 
being intended for the benefit of the lord, may be claimed by him, though . 
it cannot be pleaded by the defendant. The third is a conusance of pleas, 
with exclusive words ; as where the king grants to a city, that the in- 
habitants shall be sued within the city, and not elsewhere : This being 
an exempt jurisdiction, may be either claimed or pleaded ^ Hence it is 
a general rule, that whenever the defendant can plead to the jurisdiction 
of the court, there tlie lord of the franchise may claim conusance, but not 
vice versa 

The privilege of claiming conusance is confined to courts of record Hy whiit courts, 
and local actions ; except where the defendant is a member of the uni- actions, conu- 
versity of Oxford, or Cambridge “ ; And it is also confined to such actions "‘“y ^ 
as were in esse at the time of the grant ° ; and does not extend to those 
created since, by act of parliament, except where a comQion law action is 


” 2 Bur. 1046. and sec 3 Wils. 51. 
b 10 East, 523. 

« 4 Inst. 212, 13. 1 Sid. 103. Carth. 109. 
Gilb. C. P. 191. 1 Bac. Abr. 560. and see 

3 Eastt 128. 

Carth. 355. 

* id. 354. 5 Mod. 144. S. C. and see fur- 
ther, as to pleas to the jutisdi^n, 1 Chit. 
PL 4 Ed. 380, Ac. 

f Carth. 1 1. Comb. 30. 46. S. C. and see 
Comb. 115. As to conusance in general, see 
Gilb. C. P. 192, &c. Vin. Abr. tiU Conu- 
sance. Com. Dig. tit. Courts, P. 1 Chit. PL 

4 Ed. 361, Ac. 1 Sel. Pr. Chap. VII. 
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836. 1 Salk. 148. 3 Salk. 79. 12 Mod. 648. 
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When not al- 
lowed. 


By University 
of OxfortL 


III Exchequer, 


At what time. 


By University 
of Cambridgv, 


given against a person by another natne/as cfeA^agaiiist iuiadministrator^ir 
Neither shall this privilege be allowedr where the fenduse eannot give a 
remedy ^ and there would consequently be a failure of justice^; as in 
replevin qnare impedit ^ waste> &c. or where the lord is a party^ and , 
the pica is to be holden before himself ^ or the defendant is a stranger^ 
who hath nothing within the franchise 8 ; or lastly, where the plaintiff is 
a privileged person, as an attorney or officer of the court \ But conu- 
sance may be claimed by a defendant in custody of the marshall And, 
ill a modem case, it |ras allowed in the King’s Bench, on a claim .made 
by the Vice Chancellor of the University of Oxford, during the vacancy of 
the office of Chancellor by death,^on behalf of the university In the 
Exchequer of Pleas, a member of cither university cannot set up his pri- 
vilege, against that of an officer or accountant, or against any person 
suing as a debtor ; this court not being mentioned in their charter ofi iegc- 
emption K 

Conusance of Pleas must be claimed after appearance"', and before im- 
parlance ", in the first instance, or on the very first day the party hath in 
court ; even upon the return day of the writ, if the cause of action ap- 
pear therein : if not, then upon the first day given upon the declaration 
As for instance, in trespass by original, where place' is named, or prascipe 
quod reddat, where land is demanded, conusance must be claimed on the 
return day of the writ ; because, in these cases, the writ states where the 
cause of action arises i*. But in debt or detinue it is otherwise ; for it 
does not appear, till the plaintiff has counted, where the contract or obli- 
gation was made ; and therefore till then, the lord need not make his 
claiqi ^. So in replevin, the place where the cattle were taken does not 
appear, till the plaintiff has counted, if it be between strangers : but if a 
replevin be sued against the lord of the franchise himself, there the lord’s 
claim would come too late after the count ; because the law intends that 
he knew the place of taking, being himself a party, and so, by not de- 
nianding his privilege on the ^vTit, he gives the court seisin of the cause : 
for the lord must use no delay ^ 

In a modern case*, conusance of a plea of trespass, sued against a re- 
sident member of the university of Cambridge, for a cause of action ve- 
rified by affidavit to have arisen within the town and suburbs of Cam- 


* 14 Hen. IV. SO. b. 22 Ed. IV. 22. 

2 Vent. 303, 

^ IIardr.^507. 

2 Insit. 140. 

* Dalis. 12. 

» 8 lien. VI. 18, 10, 20, 21. Hob.87. 

« 22 Ass. 83. 1 Uol. Abr. 403. 

* 8 Leon. 1 49. Idt. Uqi. 804. Willes, 
SS8. Bailies, 346. Prac.Reg. 90. V in. Abr. 
tit. Conwwmcpy 500. S. C. Id, 502. Bendl. 
833^ eonfm. 

* Bro. Abr. tit. Conusance, 50. 1 Salk. 2. 
GilU C. r. 106. 


^ 1 1 East, 543. and see 18 East, 18. 

' Hardr. 188. Ante, 81, 8. 

*” Comb. 310. 

" 1 Sid. 103. 1 Show. 352. 10 Mod. 125. 
Willes, 2.S3. Barnes, 346. Frac. Reg. 06. 
Vin. Abr. tit. Conusance, 500. S. C. Id, 502. 
1 Barnard. K.B. 60. 2 Wils. 411. Gilb. C. 
P. 196. Ante, 463. 

“ 2 W'ils. 413. 

5 Bur. 2823. 

" 10 Mod. 127. 

' 5 Bur. 3883. 

•^18 East, 12. 
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bridge, over which the university court has jurisdiction^ was allowed in 
the King’s Bench ; upon the claim of the vice-chancellor, on behalf of 
the chancellor, masters and fellows of the university, entered on the roll 
in due form, setting out their jurisdiction under charters confirmed by act 
of parliament, and averring the cause of action to have arisen within 
such jurisdiction : although it was objected that the claim %vas preferred 
too early, on the mere issuing of a writ of latitat against the privileged 
member, to answer in a plea of trespass, before declaration ; by which it 
could not appear where the cause of action arose, nor consequently that it 
arose within the town and suburbs of Cambridge, to which the juris- 
diction of the university court in personal actions is confined ; and that it 
was not suflUcient to supply that fact by afiidavit : But the court held, 
that it was the usual course to support claims of conusance by afiidavits 
verifying the necessary facts, which it was competent to the plaintiff to 
deny in the same mode ; ancLthat the difficulty was not greater before, 
than after declaration ; and the sooner the claim, if well founded, was 
preferred, the better for the plaintiff. In the same case it was objected, 
that if the claim might be preferred upon the latitat before declaration, 
then it ought to be preferred in the Jirst instance, after the return of the 
latitat, namely, upon the day of appearance given by the rule of court, 
that is, in dght days : but the court held, that the Jirst instance after the 
return day of the \vrit, which is the first step of the plaintifif entered on 
the record, continued till the declaration filed, which is the next step 
taken by the plaintiff on the record ; within which time the claim was 
made. Another objection was, that it appeared by the roll, on which the 
power of attorney to claim conusance and the claim itself were entered, 
that the claim was made on the return day of the writ, that is, on the 
fifteenth of November, before the power of attorney to claim it was exe- 
cuted, which bore date on the 27th : But the court took notice that the 
claim was in fact made on the 28th, in the letter missive and significatory 
of the vice-chancellor to them ; although, in making up the roll, it was 
entered by their officer as on the return day of the writ by relation, no * 
subsequent day in court being then given on the record. 

As to the maiufer of making the claim, it is holdcn, that conusance How claimed, 
may bo claimed by the lord of the franchise in person, or by his bailiff or 
attorney * : If it be claimed by attorney, the warrant of attorney must be 
produced in court, and filed ^ The grant of conusance must also be pro- 
duced S or an exemplification of it under the great seal**; and if the 
grant was before time of memory, an allowance must l>e shewn in the 
King’s Bench, or before justices in E^re ®. Upon a claim made by the 
university of Oxford, or Cambridge there must be likewise, in addition 

* Bro. Abr. lit. Conusance, 50. 12 Mud. ® Keilw. 189, 90. 1 Sid. 108. 1 Salk. 183. 

644. 666. 1 Ld. Raym. 427, 8. 475. S. C. Gilb. C. P. 

^ Palm. 456. I Sid. 103. 1 Lev. 89. and 195.' but see Bro. Abr. tit. Contuance, 51. 
see 12 East, 12. ' 10 Mod. 126. 1 Blac. liep. 454. 12 

12 Mod. 644. 1 Blac. Rep 454. Eavt, 12. 

^ 5 Bar. 2820. 
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Flefla in aliate- 
ment, to person 
of plaintiiil 


t5 the grants an exenipUficatiite df the «laMe Jlogethtf^ 

mthi an aifidavit of the dcfendhuit’e retideiice ^ ; and^ wfam the claiin h 
made by the university Cambridge, that the caose of action, if any,- 
arase within the liberty of the university, viz, within the> town and suburbs 
of the town of Cambridge?, The daim itself must be^ entered upon w 
roll*^; and, after stating the several proceedings that have been had in 
the cause, must set forth^he grounds upon which it is made, with great 
precision*. It may be demurred ter: or the facts therein alleged may be 
controverted by pleading If allowed, a day is given upon the roll, 
the lord of the franchise to hold his court ; and the parties are com* 
manded to be there on that day s. But the record still remains in the 
court above: *and a transcript only is sent down to the conrt below ^ ; so 
that if justice be not done there, as if the defendant bo a stranger, and 
has nothing within the franchise by which he can be summoned, or if the 
judge misbehave himself. See. the plaintiff shall have a re-summons ^ upon 
the record in the court above ; and if a re-summons issue, upon failure of 
right in a franchise, the lord of the franchise shall never afterwards have 
conusance of that plea^. 


Pleas in abatement to the person of the plaintiff, arc either that he is 
not in existence, (being only a fictitious person ^ or dead >",) or else that 
being in existence, he is an alien enemy'', attainted of treason or felony^, 
outlawed upon mesne or final process p, under a pr(emunire% excommuni- 
cated or convicted of popish recusancy When the cause of action is 
forfeited, as by the plaintiff's being an alien enemy S attainted ", or out- 
lawed for felony *, there his disability may be pleaded in abatement or in 
bar, but otherwise it con only be pleaded in abatement. 


*]SEUx.c.29. 

* 1 Bainard. K. B. 49. 65. 8 Str. 810. 
2 Wils. SI 1. 1 Blac. llcp. 454. 6 Bur. 2820. 
12 East, 12. but see 15 East, 634. where an 
affidavit of the residence of a common ser- 
vant, called Mardial of the University, for 
the execution of local dutiea therein, was dis- 
pensed with. 

* 12 East, 18. 

* Comb. S19. 1 Barnard. K. B. 65. 2 Str. 
810. 

* For the form of a claim of conusance by 
the university of Ox/ord^ see Willes, 233. (a). 
2 Wils. 406. and for a similar claim by the 
university of Cambriiige, see 12 East, 12. 

' 8 Wils. 409, 10. Comb. 319. 
«8Ld.Raym*8S6,7. 18 Mod. 644. 3 
Salk. 79. S.C. 

* Jd, Jenlc. 81. 

' Id, Hardr. 407. but see Vin. Abr. tiu 
CoHusancft 589. 10 Mod. 127. 


k Jenk. 34. 

' Ast. Ent. 10* 3 Inst* Cl. 89* 

Ast. Ent. 8. 3 Just. Cl. 75, &c. 

" 1 Lutw. 34. 3 Inst. Cl* 16. 

° Carth. 187, 8. 

^ 1 Lutw. 6. 1529. S Inst. Cl. 23, &c. 1 
East, 634. And as to the plea of tmtlaurry, in 
courts of Equity, see Beam. PI, £q, 100, 
&c. i and as to the plea of excommufucation, 
id, 106, &c.; of attainder, id. 109, &c.; of 
alien enemy, id, 112, Ac.; of infancy of 
plaintiff id. 115, 16; of coverture of plain- 
tifl^ id. 1 16, 17. ; and of bankruptcy, or in- 
solvency of plaintifl^ id. 118, Ac. 

* Co. Lit. 129. b. 

' 1 Lutw. 17. 3 Inst. 0. 18. 

* 3 Inst. CL 80. 1 Str. 520. 

‘ Co. Lit. 129. b. 6 Dumf. A East, 28. 35. 

“ Bro. r. M. 252. 

* Co. lit. 126. b. Glib. C. P. 200. 



09 m OBiBu 

r AbatemQot'to>4he]Mrm of the that ho {a pri*^ Ofdefendint. 

Tileged* as an attorney or offioer of the ooiart *;> under the lung's pro« 
tection ^ ; or an infant ^ when sued as hier on the oUigation of his an* 
cestor^ &C; ; in which latter oase^ the pand shall demurs or proceedings he 
stayed, till he come of age. There are two ways of pleading an attor* 
ney's piivil^e, first, with a praferi of a writ of privilege, or of an ex* 
emplification of the record of his admission ; upon which the plaintiff 
must reply ml tkl record, and cannot otherwise deny the defisndant's 
being an attorney : secondly, as a mere matter of fact, without ^prqferl 
and then a certiorari shall be awarded, to certify whether he be an attor- 
ney or not ^ And where an attorney of the King's Bench, in pleading 
his privilege to an action by original, stated the custom of Ihe court to 
be, that no attorney ought to be» compelled to answer an original writ, 
unless first forejudged from his office, &c. (which is not the caatom of 
this court, but of the Common Fleas,) the court nevertheless held the 
plea to be sufficient ; as they will take notice of the custom, that an attor- 
ney of this court can only be sued by biU, and what is stated as to fore- 
judging may be rejected as surplusage 

Under the head of pleas to the person, may also be included coverture. Coverture, 
in the plaintiffs^ or defendant ^ ; or that the plaintiffs or defendants, suing 
or being sued as husband and wife, arc not married ^ : or any other plea Want of proper 
for want of proper parties, as that there is an executor \ administrator \ P®*^^®** 
or other person not named, who ought to be made a co-plaintiff or co- 
defendant. We have already seen, that if an action be brought for a tort, 
by one of several joint tenants, or tenants in common ^ or against one of 
several partners upon a joint contract the defendant must plead in 
abatement, and cannot other^vise take advantage of the objection And 
he may plead a secret partnership in abatement, though the plaintiff had 
no means of knowing of the partnership, and could not have proved it, 
had he joined the secret partner in the action It should also be ob- 
served, that if an action be brought against a carrier, in case on the cus- 
tom of the realm, for not safely carrying goods, the defendant may plead 


* 1 Lutw.689. 

^ 2 Bro. Ent. 106. 

* Rastal, 860. 862. S79. Bro. Red. 196. 
And as to pleas to the person of the d^end- 
ant, in courts of Equity, see Beam. PI, £q, 
129, &c. 

^ Eil. Ent. S. 

« 1 I^.Ilaym. 886. 7 Mod. 106. 2 Salk. 
545. 6 Mod. 305. 2 Ld. Raym. 1172. 1 
Str. 76. 582. 

' 9 East, 424. 

* Ast. Ent 9. S Inst CL 70. If the plain- 
tiff take husband, after suing out the writ and 
before declaration, the defendant cannot give 
the coverture in evidence under the general 
issue, but must plead it in abatement^ 6 


Dumf. & East 265. And as to the pica of 
coverture of the plaintifli in courts of Equity, 
see Beam. PL Eq. 116, 17. 

^ 1 Lutw. 23. 3 Inst CL 71. 

* S Inst Cl. 69. 

^ Id, 51. Rastal, 825. a. 

1 3 Inst a. 53. Rastal, 824. 

" 8 Inst a 58. 119. 1 Lutw. 696. and 
see 1 East 684. . 

" Jnte, 9. and see 1 Salk. 82. 290. 2 
Str. 820. 

^ Ante, 6. but see 2 Mod. 279. 8 Mod. 
821. 2 Salk. 440. Show, 29. 101. 8 Lev. 
258. Carth. 58. S. C. Gilb. Evid. 189. 

' 1 Wms. Saund. 5 Ed. 291. 5. (4). 

^ 5 Taunt 609. 1 Marsh. 246. S. C. 
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To count. 


To writ. 


Form of, for 
matter apparent, 
variance, &c. 

Statute of addi- 
tions. 
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in nltttementj that his partners ou^t also to have been sued* : Or, it an 
action of debt be brought on the statute 9 Ann. c* 14. to recover back 
money won at play, he may plead in abatement, that the money was due 
from others not named, as well as fr(»n himself ^ In these cases, the de- 
fendant, if required, must deliver to the plaintiff the places of abode and 
additions of the parties jointly liable ; or in default thereof, the court of 
King’s Bench, we have seen S will set aside the plea. But in an action 
on the case against a common carrier, for not safely carrying a passenger, 
the defendant cannot plead in abatement, the non-joinder of a co-pro- 
prietor In a plea in abatement, that another person ought to have been 
sued with the defendant, it is not necessary to lay a venue : And if it be 
pleaded thsi such other person is alive, to wit, in Spain^ it %vill be con- 
sidered as pleaded without any venue ^ 

Pleas in abatement to the count can only be pleaded in actions by orf- 
ginal writ ; and are for some uncertainty, repugnancy, or want of form 
not appearing on the face of the writ, or else for some variance therefrom^. 
To the writ, they arc either for matter apparent on the fsce of it, or for 
matter dehars\ existing at the time of suing out the writ, or arising af- 
terwards To the form of the writ, they are for some apparent uncer- 
tainty, repugnancy, or want of form ^ ; variance ^ from the record, spe- 
cialty, &c. ; misnomer ™ of the plaintiff or defendant or of one of se- 
veral plaintiffs or, in actions by original writ, the omission or mistake 
of the defendant’s addition p, that is, of his estate, degree, mystery, or 
place of abode. But the plaintiff may sue the defendant, either by the 
addition of his degree or mystery ^ ; and may name him of the place 
where he lately dwelt : And as a plea of the statute of additions is bod, 
without oyer of the original writ, which by the practice of the court is 
not grantablc, it seems that such a plea cannot now be pleaded ; and ac- 
cordingly, in several recent instances, the courts have ordered it to be set 
aside*. And, in general, it may be remarked, that since the courts have 
refused to allow oyer of the original 'writ, picas in abatement thereto, for 
objections apparent on the face of it, or variaiice between the writ and 


* 6 Dumf. & Fast, S69. 2 New Rep. C. 
P. 365. but see 5 Durnf. & Fast, 649. 2 
Chit Rep. 1. 6 Moore, 141. 3 Brod. & 
Bing. 54. S. C. AtUtt 9. 

^ 7 Dumf. & Fast, 257. 

Ante, 534. 

* 2 Chit. Rep. 1. and see 5 Durnf. & 
Fast, 649. 6 Moore, 141. 3 Brod. & Bing. 
64. 9Pricc,408.S.C. 

* 7 Durnf. & Fast, 243. J Wma. Saund. 
6 Fd. 8. a. (1). Ante, 428. (6.) 

f 3 Inst Cl. 62. 

« Jfcg.Pf.277,8. 
oGUb.C.P.61. 

* Com. Dig. tit Abatetnenl, (IL) 

^ 1 Lutw. 26. 3 Inst Q. 49. 64. 66, &c. 


1 3 Inst Cl. 43, &c. 

1 Lutw. 10. Ast Ent. 1. 3 Inst Cl. 
79, &c. and see 1 Oiit Rep. 612, 13. (a). 
705. m nolis. Ante, 447, &c. 

" Append. Chap. XXVI. § 1, &c. For a 
replication that the defendant was called as 
well by one name as the other, see id, § 6. 
and for the evidence on tills issu^ see 3 
Maule & Scl. 453. 

*’6Maulc&Sel.45. 

^ Stat. 1 Hen. V. c. 5. 3 Inst. Cl. 92. 

* 8 Mod. 51, 2. 1 Str. 556. 2 Str. 816. 
2 Ld. Raym. 1541. S. C. 

' 2 Str. 924. 

* 3 Bos. & Pul. 396. 7 Fast, 383. Atde, 
561. 
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the have fUleff inte disuse ; and ft is now usual to pfead tn abatei^ For matter 
ment for matters extrmsk only^ such as privilege, c&e&t^re in theplainiilF^ 
or defendant at the time of bringing the action> Jion-joifider of a necessary 
party to the suit^ miskatner of the plaintiff or defendant^ ot another adion 
depending for the same cause. 

Pleas in abatement to the action of the writ are> that the action is mis- To action of 
conceived or was prematurely brought^ before the cause of it arose 
or that there is another action depending for the same cause It is said. Pendency of 
in one case that the pendency of a prior action for the same cause may 
be pleaded in bar to a second action ; but it cannot be pleaded in abate- 
ment. This, however, must be understood with reference to the particu- 
lar case of a popular action, and not as a general rule applicable to all cases. 

The general requisites of a plea in abatement are, that it should be'cer- Goncrnl requi- 
tain^, give the plaintiff a better writ and have an apt and proper be- ° * 
ginning and conclusion : For it is the beginning and conclusion that make 
the plea 8. Pleas to the jurisdiction of the court, or in abatement, can- AAer fiill, or 
not be pleaded after making a full defence ^ : the former must be pleaded 

• 111 tail I” i>erson, or 

in person, but the latter may be pleaded by attorney ^ And they ore by attorney. 

both usually begun, by defending the wrong {or force) and injury, when, 

4*c. which is considered only as making half defence ^ : for the SfC, im- 
plies only half defence, in cases where such defence is to be made, but 
will be understood as a full defence, if that be necessary K When the Beginning* aiid 
defendant pleads to the writ, for matter apparcfU, he should begin his 
plea by praying judgment of the writ, and conclude it in the same man- 
ner ™ ; but when the plea is for matter dehors, as joint-tenancy, non-te- 
nure, or the like, there he should conclude it only in this manner^. A 
plea of misnomer of the defendant is bad, which begins thus : And the 

said Richard, sued by the name of Robert, &c or thus : And he 

against whom the plaintiff hath exhibited his bill, by the name of J. S. 

&c<*. and it must also set out the defendant’s surname p. In pleading 


conclusion of. 


* 3 Inst. Cl. ISO, &c. 

^ 1 Lutw. 8. 13. 3 Inst. Cl. 56. Fort. 334. 
^ 1 Lutw.SS. 3 Inst. Cl. 111. And as to the 
plea of another suit de^xindiiig, in courts of 
Equity, see Beam. PL Eq. 134, &c. 140, &c. 
^ Say. Rep. 216. 

* Co. Lit. 303. a. Cro. Jac.82. 3 Lev. 67. 
^ Brownl. 139. Turtle v. Lady Worstey, 

M. 29 Geo. III. K. B. 6 Maule & SeL 88. 
and see Steph. PL 435, 6. 

s 1 Sid. 189. 1 Vent. 136. Comb. 106, 
7. 1 Show. 4. S. C. 1 Ld. Raym. 593. 1 
Salk. 210. S. C. 12 Mod. 525. 10 Mod. 
112. 192. 210. Willcs, 479. 2 Wms.Saund. 
5 Ed. 209. 6. c. d. Steph. P/. 392, &c. 6 
Taunt. 587. 2 Marsh. 299. S. C. 

» Steph. PI. 436. 

* Gilb. C. P. 187. and see 2 Blac. Rep. 
1094. 2 Wmg, Saund. 5 Ed. 209. b, 1 CbiU 


PL 4 Ed. 368, &c. 

k Lit. § 195. Co. Lit. 127. b. Ilardr. 365. 
1 Lutw. 7. Willcs, 40. Gilb. C. P. 188. 
Wheatley v. Ctidmerson, M. 16 Geo. II. C. 
P. Tlumipson v. Stockdale, H. 23 Geo. III. 
K. B. cited in Willes, 41. (c). 8 Durnf. & 
East, 631. 3 Bos. & Pul. 9. (a). 

1 8 Durnf. & East, 633. 3 Bos. & PuL 
9. (a). 2 Wms. Saund. 5 £d. 209. 6. Steph. 
PL 430, &c. 

^loor, 30. Dalis, S3. S. C. Reg. Pi. 
273. 2 Wms. Saund. 5 Ed. 209. (1). 1 Lutw. 
11. 12 Mod. 525. 

" 5 Durnf. & East, 467. 

** 8 Durnf. & East, 615, 5 Taunt. 652, 
653. (a), and see 2 Wms. Saund, .6 Ed. 
209.0, 

'6 Taunt 662. 
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Mis-iUtement 
in traverse. 


Not amendable. 


Withdrawing 
demurrer to. 

Must be pleaded 
before general 
imparluice. 


to the jtiHfdictioii, the (Mbifdaat ^thoitll^ ochtchtle 

Jvtdgmeat, wiU ti^e^fk^er ^6ogmk^ Btlt tbd 

plea of an altonieji to an action brought against hint by ditt in the Kiiig’s 
Beiich> as a* common person^ stating his prmlt^:iiot to be compelled to 
answer any bill exhibited against him in Cjustody of the ina)tnhal>' and 
concluding that the court Would not take further eognitiance &f the dtftian 
qfdresaid (gainst him, instead of praying* judgineht of the and tbnt 
the same might be quashed^ will not be taken m a plea to the JuHBdfctfbtt> 
but only as objecting to the court’s taking cognizance 6f the aetimi against 
one of its attomiesj in that form ; and therefore the court will adjudge 
the bill to be quashed ^ In pleading to the person, the conclusion is, 
whether the drfenAaeU ought td answer, or the plaintiff to be answered^} 
or if OEcommunication, or other temporary disability, be pleaded, that the 
plaint may remain without day, until, In pleading to the writ or 

count, if the action be by original, the plea should conclude, by pitying 
judgment of the writ or count, and that the same may be quashed * .* But 
if the action be by bill, the plea should conclude by praying judgment rf 
the bill only, and not of the declaration or of the writ and declaration 
founded thereon r ; nor even, as it seems, of the bill and declaration A 
mis-statement, in the traverse at thb conclusion of a plea of misnomer, of 
the name by which the defendant is called in the declaration S or a prayer 
of judgment if the bill, and that the same may be quashed \ is ill oh 
special demurrer. It seems to be a rule, that pleas in abatement are not 
amendable ; because they are dilatory, and do not go to the merits of the 
action^; which rule has been extended to criminal cases"*: and the 
plaintiff therefore need never demur specially to such pleas "» But the 
plaintiff has been allowed to withdraw a demurrer thereto, and reply 
Pleas to the jurisdiction of the courts, and in abatement % ought to be 
pleaded before a general imparlance ; and they must be pleaded within 


• Latch, 178. 2 Wms. Sound. 5 Ed. 

809. e. 

18 East, 544. 

•Latch, 178. LitSl95, &c. 

• ^ Lev. 840. 1 Lut«r. 19. 3 Inst. CL 18. 
1 Str. 681. 8 Wms. Saund. 5 Ed. 809. e, 

• 6 Mod. 138. 

f 2 Bos. & Pul. 184. (c.) 2 Chit Rep. 
639. S. C. and see 6 Mod. 138. 144. 18 
Mod. 133. a C. 10 Mod. 198. 810. 8 Wms. 
Saund. 6 Ed. 209. d. Per Cur, E. 86 Geo. 
in. Excheq. 

» 1 Barn. & Aid. 172. 

^ 8 Maule & SeU 484. and see 2 Chit 
Rep. 539., (a). 

> 1 Chit. l^p. 705. ta noht. 

^ 3 Bwnf. & EasL 186. For the manner 
of concluding a pl^ abatements of mis- 
nomer, to an indictment for a misdenaeanor, 
see 10 East, 83. 

1 Cas. Pr. C. P. 89. Ar jBuUer, J. £. 88. 


Geo. III. K.B. 

8 Barn. & Cres. 871. 4 Dowl. & Ryl. 
692.S.C. 

• Per Bayley, J. 8 Maule & Sel 485. 

8 Chit. Rep. 6. 

** Dyer, 810. b. in marg, T. Ra^nn. 34. 
1 Keb. 1.S7. S. C. Gilb. K. B. 317. 344. 
Glib. C. P. 183, 4. 187. 4 Bac. Abr. 88, 9. 
8 Durnf. & East, 474. Steph. PI. 436. but 
see Dyer, 810. b. tn nuarg. Doc. Plac, 834. 
Latch, 83. Cro. Car. 9. Sty. Rep. 90. 
Wiliest 839. Vin. Abr. tit Conmai^, p. 
591. as to the plea of ancient demesne. 

• 2 Keb. 143. 1 Mod. 14. 1 Vent 184. 
1 Lutw. 83. Sty. P. R. 465. Gilb. K. B. 
344. R. E. 6 Ann. (a). R. T. 5 & 6 G^o. 
1L(5).K. B. 1 Str. 52a 8 Chit Rep. 5. 
(a), i Dumf. & East 580. 6 Dumf. & 
East 3^* 7 DumL A East 447. (d). 
Barnes, 824. 334. AnU, i6a 
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fimx day#' iitdiime* after tha delivary,<«iifilii^ and nakiar>: ol' tiie dlsla* Time fer pietd- 

ratioD *; unless tbe dedaration be ditivered^r fikdafter farm, «r.ao latf 

in the term^ thet the defendant is not bound to plead to it that term ; in 

both which cases^ the defendant in the King's Bench may^ within the first 

four days inclume of the next tenn^ plead |o the jurisdiction of the courts 

or in abatement, as of the preceding term Butrin the Common Pleas, In C. P. 

the defendant cannot plead in abatement, within the first four days of the 

next term, without a special imparlance, which may be granted by the 

prothonotaries If such a plea be pleaded after a general imparlanoe, Consequence of 

the plaintifiT, we have seen^ may either sign jud|pnent, or apply to the 

court by motion to set it aside ; or he may demur thereto, or alli^ the ^nce. 

imparlance in his replication, by way of estoppel; and if it be not de* 

livered> or left in the office, in due time, it it not to be received, whether 

a rule to plead be given or not ^ And Sunday y or any other day on which 

the court does not sit, is to be accounted as one of the four days ff, unless 

it happen to be the last \ It is a rule in the King's Bench, that pleas in Cannot be 

abatement cannot be filed, before the plaintiff has declared ^ and the dc« de^rati^^nor 

fendant has appeared ^ : And if the defendant plead in bar before the bail until defendant 

. hasappearediana 

are perfected, his plea may be considered as a nullity, although the bail perfected balL 
afterwards justify I So, where the plaintiff declared de bene esee, and 
the defendant pleaded in abatement before he had put in special bail, and 
the plaintiff, treating his plea as a nullity, signed interlocutory judgment, 
the court held it to be regular But in a country cause, if the de- 
fendant put in special bail in time, he may plead in abatement, though tho 
bail be not perfected till after the four days, if they be ultimately per- 
fected within the time allowed by the practice of the court " : And a si- 
milar practice has since obtained in town causes 


* 1 Durnf. & East, 277. 5 Durnf. & 
East, 210. 

b 11 Mod. 2. 2 Str. 1192. 1 Wils. 23. 
S. C. 2 Str. 1268. STnilh v. WhymaU, M. 
26 Geo. III. K. B. 1 Durnf. & East, 277. 
689. 7 Durnf. & East, 298. 11 East, 411. 
and see Gilb. C. P. 52. Pr. Reg. S. Cas. 
Pr. C. P. 23. S. C. Pr. Reg. 286. Cas. Pr. 
C. P. 63. S. C. Forrest, 149. 18 Price, 178. 
]Vl*ae1. 65. S. C. but see Sty. P. R. 458. 
468. R. £. 5 Ann. (a). K. B. 1 Durnf. & 
East, 278, 9. from whence it should seem, 
that formerly they were allowed to be pleaded, 
at any time before the rule for pleading had 
expired. 

® 1 Salk. S67. Gilb. K. B. 844, 5. Per 
JSuUeft J. E. 22 Geo. UL K. B. and see 8 
Bam. & Aid. 259. I Chit Rep. 704. & C. 
Steph. Pr. Append, xxvui. jinUt 468. 

* Pr. Reg. I. Cafc Pr. C. P. 78. Barnes, 


224. S. C. Jd. 884. S. P. Ante, 462, 3. 

* Ante, 463, 4. But after a ^tecial imparl- 
ance, the defendant may plead in abatement, 
ihough not to the jurisdiction of the court 
AtOe, 463. 

f 1 Lil. P.ILS. R.E. 5 Ann. (a). K.B. 
1 Durnf. & East, 278, 9. 7 Durnf. & East, 
298. Cas. Pr. C. P. 23. 64. 79. 

< R. E. 5 Ann. (a). K. B. 5 Durnf. fe 
East, 210. 

^ 3 Durnf. & East, 642. 

* 2 Chit Rep. 7. 

k Id. 8. 2 Dowl. & Ryl 252. 

> 4 Durnf. & East^ 578. Ante, 465, 6. ; 
® 2 Dowl & Ryl 252. Ante, 465, 6. 

* 2 East, *406. and see 11 East, 4U. 

^ Holland Y. Saden, M. 47 Geo. III. K. 
B. 11 East, 411. 13 East, 170. and see 
Foirest, 149. 
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not pleading in 
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proper manner, 
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OF VLEtJkS fN 

Before tli6 statute for the amendmeut df tlie- law> 'when the defendant 
pleaded a pica* he was 'obliged to verify it by affidavit*. And 
now> by that statute \ no dilatory plea shall be received in any court 
of record, unless the party offering such pica do, by affidavit, prove the 
truth thereof; or shew soine probable matter to the court, to induce 
them to believe that the fact of such dilatory plea is true." The affida- 
vit required by this statute may be made by the defendant himself, or by 
a third person ^ : and as the statute only requires probable cause, there 
does not seem to be any necessity for an affidavit, when the plea is for 
matter apparent on the ffice of the proceedings, as want of addition \ &c. ; 
nor when the truth of the plea will appear to the court upon an inspection 
of their own records, as where an attorney of the King’s Bench pleaded 
that he was an attorney of that court, and ought to be sued by bill Yet, 
where the defendant pleaded, after oyer of the original, that it was not 
returned, the court of King’s Bench set aside the plea, for want of an 
affidavit of the truth of it Aid prayer k, in the Common Pleas, or a pica 
to a scire facias against heir and tertenants, that there are other terteuants 
not returned \ is holden to be a dilatory plea within the statute, and must 
be verified by affidavit. 

In the King’s Bench, a plea in abatement should be signed by counsel ; 
and filed in the office of the clerk of the papers : and if it be not signed, 
it is irregular, and the plaintiff may sign judgment as for want of a plea K 
In the Common Picas, it is signed by a serjeant ; and cither delivered to 
the plaintiff’s attorney, or filed in the prothonotaries’ office: and, in both 
courts, an affidavit should be annexed to the plea, stating that it is true, 
in substance and matter of fact ^ : And if the plea be not filed in due 
time ^ or there be no affidavit annexed of the truth of it or a defective 
affidavit ", the plaintiff may consider it as a nullity, and sign judgment ; 
or he may move the court to set it aside But the court will not, upon 
motion, quash a bad plea in abatement p. And the plaintiff cannot sign 
judgment after a plea in abatement, because the affidavit to verify the plea 
was sworn before the defendant’s attorney A defendant putting in a 
plea in abatement in time, with an affidavit in the usual form, that the 
promises contained in the declaration were made, if at all, by others as 


■ 2 Lil P. It 299. Sty. Rep. 435. 1 
'Wins. Saund. 5 £d. 98. Garth. 402. 5 Mod. 
386. S. C. 1 Wins. Saund. 5 £d. 98. (1). 

4 & 5 Ann. c. 16. § 11. 

* Pr. Reg. 6. Barnes, 844. S. C. 

* Pr. Reg. 5. S Bos. & Pul. 397. accord, 
and see 2 Wms. Saund. 5 £d. 210. d. 

* M^DougflU V. daridge, M. 48 Geo. III. 
and see 6 Mod. 114. 2 Blac. Rep. 1088. 

f 1 Sir. 639. 2 Ld. Raym. 1409. S. C. 

■ 2 Bos. & PuL 384. 

Forrest, 144. 

* 1 Chit. Rep. 209. 

^ 2 Str. 705. and see Append. Cliap. 


XXVI. § 6. 

I 1 Durnf. & East, 277. 689. 5 Durnf. 
& East, 210. 7 Durnf. & East, 298. 

566. 

Pr. Reg. 4. Forrest, 189. Ante, 565. 
but see 1 Str. 638. 

” 2 Moore, 213. 

" 1 Str. 638, 9. 2 Str. 705. 788. Say. 
Rep. 19. 293. 1 Ken. 864. S. C. 3 Bur. 
1617. but see 2 Moore, 213. 

^ 2 Bam. & Cres. 618. 4 Dowl. & RyL 
114. S.C. 

^ 3 Maule & Sel 154. Anie^ 565. 



OF jFXrBAfi IN ABATEMENT. 

well a^ which nifidfivit .waft Bwom Liveffool on the da^ of 

filing the deoluration in town, before tliB defendant coiUd have seen it, wag 
holden, in tlie King s Bc^nch, not to be a nullity, ho as to entitle the 
plaintiff to sign iiiterioQUtory judgment as for want of a plea* ; And the 
court of Common Pleas refused to grant a rule, to quash an insensible plea 
in abatement ; saying, that they u'ould not try the goodness of a demurrer 
on motion ; but the plaintiff might, at his own peril, have signed judg- 
ment Ill the Exchequer, if a pica in abatement be not supported by a 
proper ailidavit of the truth of it, the plaintiff may sign judgment im- 
mediately®: and a ini.stakc in omitting the name of one of the plaintilfe, 
in the title to the affidavit, I'cnders it insufficient to support the plea, al- 
though it refer expressly to the next plea, in which the title of the cause 
is right ® : And, in that court, if the plaintiff has regularly signed judg- 
ment for wont of an affidavit, the court will not afterwards ponnit the de- 
fendant to make one 

When a plea iii abatement is regularly put in, the plaintiff must reply 
to it, or demur. If he reply, and an issue in fact be thereupon joined, 
and found for him, tlic judgment is perempior^, qmd rccftperet^ ; but if 
there be judgnunit for the pin intiff, on demurrer to a plea in abatement, or 
replication to such plea, the judgment is only iu/erloeidorf/, quod resjum- 
deal ouater ^ : In the latter case, the defendant Ims^iu general f<iur days 
time to plead ; but this is in the discretion of the courts ^ : and they will 
sometimes order him to plead iunlanter, or on the morrow. In assumpsit, 
the defendant pleaded tliat tlui promises were made by him jointly with 
another ; and issue being taken upon that ftict, the jury by their verdict, 
found that the defendant promised, without stating whether he promised 
alone or jointly with another ; and the court held that this verdict was 
bad, because it did not distinctly pronounce upon the issue**. After a 
judgment of respondeat ouster, it is said, there can be no plea in abate- 
ment ; for if it were allowed, there would be no end of such pleas * : But 
this must be understood of ])leas in abatement in the same degree, ns 
popisli rccu.saiicy and outlawry \ being both to the person ; fur the de- 
fendant may plead to the person of the plaintiff, and if that be over-ruled, 
he may afterwards plead to Xho form of the writ *. 


^ 4 East, 8-iS. Aiul see 4 Maule anti Sel. 
832. where il was said hy Buyley, J. that an 
affidavit to support a pica in abatement, may 
be made before declaration. 

4 Taunt. 6(58. 

® 3 Price, 197. AiUc, .065. 

Forrest, 144. 

® Gill). C. P. 5S. 1 Ld. Raym. 594. 2 lil. 
Rayin. 1022. 1 Str. 532. 2 Wils. 367. 1 
East, 512. 2 Bos, iS: Pul. 389. (n.) but sec 
1 East, 636. 2 Wins. Saund. 5 Ed. 211. 
(S.) 

’Id. aid. 8 Wms. Saund. 5 Ed. 211. 


(3.) Append. Chap. XXV 1. § 9, 10. Rut 
see 3 Rum. & Cres. 502. 6 DowL & RyU 
42.2. S. C. by which it app(.‘ar8 that the Judg- 
ment against the defendant, on demurrer to 
a plcu of autrrfm acquit, to an indictment 
for a misdemeanour, is final. 

* Comb. 19. 

•» 3 Barn. & Aid. 605. 

* 4 Bac. Abr. 51. Gilh, C. P. 186. 2 
Wins. Suuiid. 5 Ed. 40, 1). 12 Mod.‘23t). 

* Hell. 186. 

* Coin. Dig. tit. Abalamni, 1. 4. cites 
TheoL Dig. lib, X. e. 1. 


m 

UL,t‘ 


Til Exchequer. 


Replying, or de- 
murring to. 
Jiidgnumt for 
plaiiiliffi on issue 
in fact, or law. 


Time for pleqtd- 
iiig, atlrrjudg- 
niciit of 
(U‘nl ouster, SiC, 


Second pica in 
abatement. 
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Judgment for 
defendant. 


Writ may abate 
ill part. 


Costs on. 


The judgment for the drfendantf on a plea in abatement^ whether it be 
on an issue in fact or in laiw, is that the writ or bill he quashed^; or if a 
temporary disability or privilege be pleaded^ as excommunication^ or the 
king’s protection^ infancy^ Sic. that the plaint remain without day, until, 
Sfc. A writ in debt may be abated in part^ and stand good for the re- 
mainder ^ : And if a plea in abatement contain matter which goes in part 
abatement of the writ only, but conclude with a prayer that the whole 
writ may be abated, the court may abate so much of the writ as the mat- 
ter pleaded applies to On an issue in fact, the defendant is entitled to 
costs; but not on an issue in law 


• Gilb. C. P. 62. Append. Chap. XXVI. 
§ 7, &G. and see 8 Maulc & ScL 458, 4. 

^ ] Wms. Saund. 5 Ed. 285. a. (7.) 2 
Wrps. Saund. 5 Ed. 210, &c. 

° 2 Eos. A Pul. 420. 

«> 2 Ld. llaym. 902. 1 Salk. 194. S. C. 
And sec further, as to pleas in abalementt 


their effect, qualities and form, the affidavit 
of the truth of them, the replications, &c. 
thereto, and judgments thereon, 1 Chit. PI, 
4 Ed. 886, Ac. And as to picas in abatementf 
in courts of equity, see Beam. PI, Eg, 53, 
4. 57. 280, Ac. 
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CHAP. XX vn. 


Of PtEAS in Bar : and herein, of the General Issue, 
and ichat may he fiven in Evidence under it ; tf 
Special Pleas, and when necessary to he pleaded; 
of PLEADING several Matters, and the. Costs 
thereon; and of the Plea, and Notice of Set off, <§’<?. 


J LEAS in bar arc calculated to shew, either that the plaintiff never 
had any cause of action, or if he had, that it is discharged by some subse- 
quent matter : And they arc in denial, or confession and avoidance, of the 
cause of action ; or they conclude tlie plaintiff by matter of estopjiel 
Pleas ill denial arc of the whole, or a part of the declaration ; and in 
avoidance, they are by matter precedent, which shews the plaintiff never 
had a cause of action, and is called an avoidance in UiWy or by matter sub- 
sequent, wliich discharges the cause of action, and is called an avoidance 
mfacl \ 

In actions upon contracts, the defendant may either plead the gene- 
ral issue, wliich denies that there was any contract between the parties, in 
point of fact; as in axAinfipxii, 7fon axxfunpxit ^ : in dchl on simjile contract, 
?nl dehet ; in covenant y or debt on specialty, non vxt J'arlnvi and in 
def)t on record, or xvirc J'aciax, nul lid record^: or if tliere was a contract 
in point of fact, he may plead some special matter, which sliews that it 
was void in point of law, as by coverture, or tlie statutes of gaming or 
nxurij, &c. or voidable, by infancy, or dtircxs of imprisonment, ^I'c. : or if 
tliere was a good and valid contract, that it has been performed; or if not, 
that there was some higal exeuxe for its non-])erfonnance, arising from the 
act of God, or the law, or of the king’s enemies, or from the act or default 
of the plaintiff, either by rdeaxing the defendant from the j)c‘rformance of 
the contract, refusing a tender, or hindering him from performing it, or 
by the non-pcrforinance of a condition precedent, A'c. These jileas tend 
to shew that the jilaintiff never had any cause of ucticai : or, admitting 
that he had, the defendant may jilead that it was dixcharged by some sub- 
sequent or collateral matter ; as, at common law, by an accord and xatix- 


* 5 Hen. VII. U. 1 Leon. 77. Sav. 86. 

5 Hen. VII. 14. 

® Append. Chap. XXVH. § 1, 2. 

« Id. § 3, 4. 


* Id. § 5. 

^ Id. Chap. XXXTI. § 1. And for the 
forms of general issues in diflcrent actions, 
see Steph. PL 172, Ac. 


Picas in l»ar, 
what. 

In dciiial, or 
confcKsioii and 
uviiidanct*, Ac. 


In actions upon 
contracts. 

(fcncral issue, 
in asmmpsilf &c. 

Special ])1cos, in 
avoidance of 
contract. 


P(!rffirmancc of 
contract, 
h'xcuse of per- 
formance. 


In discliarge. 


T T 2 
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In action against 
executor, or 
administrator. 


Heir, or devisee. 


j action arbitrament \ release, former recovery, acquittal or conviction, 
foreign attachment S or set off; or that the cause of action was foifeited, 
by the plaintiff » being an alien enemy attainted^, or outlawed; or, by 
act of parliament, that it was assigned to other persons, under the statutes 
relating to bankrujds^, ov insolvent debtors; or he may plead his own 
bankrttfitcy, or discharge under an insolvent debtors* act ; or that the 
debt ought to b^sued for in a cotirt f conscience; or lastly, that the re- 
medy is barred by the statute of limitations 

In an action against an erecutor or administrator, the defendant may 
plead any matter which the testator or intestate might have pleaded : and 
in addition thereto, he may deny the character in which he is sued, by 
pleading ne unqncs executor or administrator ; or, admitting it, he may 
plead that no assets have come to bis hands, or that ho has fully admU 
fiisiered them, and that either generally, or specially, with the exception 
of assets to a certain amount, which are not suUicient to satisfy the plain- 
tiff ; or he may jdead a retainer to pay his own debt, of equal or superior 
degree, or debts of a superior degree due to tliird perscwis, on bonds or 
judgments, &c K So, in an action against an heir or devisee, the defend- 


“ i Barn. & Cres. 506. 6 Dowl. & Kyi, 
667. S. C. 

^ ArbilranmU, without performance, is a 
good pica, wlioru the parties have mutual re* 
medics. 1 Yotingo & J. 19. 

® 2 Chit. Rep. 4.?18. 

^ 6 Durnf. & Kast, 2.3. .35. But tlie court 
of King's Bench would not sUiy judgment 
and execution, on a summary application, be- 
cause the plainlitfs, after wrdicl, iiad become 
alien enemies. 9 East, 321. ^ 

By atlttindcr, all the personal projxjrty, 
and rights of action in respect of property, 
aceriiing lo the porty attainted, cither lu*f<)rc 
or afier allaiiider, are vesled in the crown, 
without oilicc found; and therefore, attainder 
may be well pleaded in bar to an action on a 
bill of cxebango, indorsed to the plainiilf after 
his attainder. 2 Barn. & Aid. 258. 

f 8 Duriif. & Kast, 110. 1 Bos. & Pul. 
448. 7 East. 53. 

* For a full account of llic pleas, Sec. in 
assumpsit, in denial; see Lawes, on I’lcading, 
Chap. KVi. in avoidance ; id, Ch,ip. XVII. 
in jieformance, andennise thereof; Ut, Ch.ap. 
XVlll. and in (Uscliarge, al common law or 
by statute; id. Chap. XIX. XX. And sec 
the Element.*: of Picas in Equity, by Mr. 
Bemtu's, in which there is a clear and learned 
account of the corrcsjiondcnce, as far as it 
goes, between pleas at law and in equity; 
which latter plciis arc treateil of ns iipplicable 


to the relief and discovery sought by original 
bills, and also to bills not original, as bills of 
revivor, Sec, and lo informations filet! by the 
Attorney General. From these Elements it 
appears, that in equity, as well as at law, 
there arc pleas to the jurisdiction, in abate- 
ment, and in bar; and the chief difTeretice 
between the two courts arises, from pleas in 
denial of the facts w hii li constitute the cause 
of action, or ground of conqilaint, and wbicli 
at law arc rcfi.’rred to the jury by the gi-iio.r;.l 
issue, whicli denies the whole, or by pleas in 
denial of some particular facts neecssary to 
maintain llie action ; hut which, in equity, are 
the subject of aiKswers. Pleas in equity are 
treateil of by Mr. Bca/ncs, under the fourfold 
division, of picas lo the jurisdiction, to the 
ix^rson of the plaintifl' or defendant, to the 
bill, and in bar: but what he considers as 
picas to the bill^ as that there is another suit 
dc^iending for the same cause, &c. would at law 
be considered as pleas in .abatement; and 
pleas in Iwr, in equity, are either statutory 
bars, sucli as the .statute of limitations, or of 
frauds, &o. or founded on some matter pie- 
ecdenl or siibseipient, .shewing that the com- 
plaiiianl never had any title to the relief or 
discovery he seeks, or if he had, that it is dis- 
charged by a release, A c. 

For pleas, Ac. in actions by and against 
erccutors and adminislrators, see Lawes, on 
Pleading, Chap. XXL 
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ant, in addition to any matter which might have bccn pleaded by the an- 
cestor or devisor, may cither deny the character in which he is sued ; or, 
admitting it, may plead that he has noihhtg hy descent or devise, either 
generally or specially, viz, that he has nothing hut a reversion after an es- 
tate for life ; or that he has paid debts of iin equal or superior degree, to 
the amount of the assets descended or devised, or that he retains the assets 
to satisfy his own debt, of equal or superior degree, or ^Abts of a superior 
degree due to third persons. The heir, if an infant, may also pray that Parol demurrer, 
the parol may demur, till he is of full age. 

In actions f(»r wuongs, the defendant may either deny the charge con- Picas, in actions 
tained in the declaration, by pleading the general issue ; as in case, not wrongs. 
gmlhf of tlic premises ® ; in detinue, non dctinet : in replevin, von cepil “ .* j„ ^asc, «:c. 
and ill trespass vi el armis, not guilty of tlic trespasses * ; or he may plead Special pleas, in 
specially, in justification or excuse of the injury complained of, as in case 
for a liM or words, by shewing the trutli of them, At. 

In replevin, the defendant may plead property, in himself or a thinl Pleas in rc- 

person; and where he goes for a return of the cattle or goods, he cither 

.. . .. ..A vnwry, or cog- 

avows, if the distress was made in his own right, or in right of his wife, niznnee. 

or makes cognizance, if it was made by him as bailitf to another ; but if .Tustifuation. 

he do not go for a return, he may merely justify the taking. Avowries Avowries, Ac. 

and cognizances are founded on distresses at common law, for rents .vtr- 

idces or enstmns; or for damage feasant, and that cither by the party in 

pav.vm?ow, claiming as frccliolder or under a demise, or by commoners; 

ill* for ^fincs or amerciaments, or on hye laws, or judgments of the county 

court, or court baron : or they arise out of distresses by act of parliament ; 

as for double rent, on the statute 11 Geo. II. c. 19. § 18. or, after nfrau* 

dulcnt removal of goods, on the same statute, &c. Pleas in bar to avow- Picas in bar to. 

ries and cognizances for rent, &c. either deny the tenancy or that there 

was any rent in arrear®, Ac. or, if the distress was for damage feasant, 

tlioy are iiiuler lillc^, or rights of common, or for difccl if fences, Arc. 

In trespass to the person, tin? defendant may plead son assault demesne. Pleas in tres- 
(lithr.r generally, in dt?fenco of himself or of tliird persons, or specially, 
with an irti mol us; mofliler manns imposuil, in defence of real or personal 
]>voperly, or to preserve tlie peace, and prevent damage ; moderate cor^ 
rccHou, or amicable contest, Ac, In trespass to personal property, in To personal 
taking cattle (»r goods, he may plead that they arc his own property, giving 
colour, or tenancy in cowj/zo//. with the plain tilF; or, ns \n replevin, that 
they were taken under distresses, at common law or by act of parliament ; 
or, in trespass for killing dogs, he may justify as park-keeper, &c. or for 
cutting ropes, that it was necessary, to prevent damage. Iji trespass to To real pro- 
real property, the defendant may plead that the locus in quo is his free- 
hold, (liberum tencmcnium,) or that of a third person, under whom he 
acted ; or that he has title less than freehold, giving colour, or is tenant in 
common ^vith the plaintiif ; or he may justify under rights of common of 


* ApiKind. Chap. XXVII. § 6. 
^ Id, Chap. XLV. S 04. 

" Id. § 08. 


Id. § GO. 
« Id. § 00. 
f Id. § 07. 
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Picas in dis- 
charge. 


General issue, 
when proper, 
and what may 
be given in evi- 
dence under it, 
or must be 
plcadiil s()c- 
rially. 

In asmfn 2 )sU, 


pasture^ C8toirers> or turbary, &c. or of several or free laarreii, 

&c. ; rights of fva^, which are public or private, and niay be claimed, if 
private, by grant or prescription, or of necessity ; or rights of entry, which 
are of various kinds, and may be classed as follows : first, to enter places 
of public resort, as fairs and markets, inns, taverns, See. ; secondly, to 
enter private houses, for the purpose of speaking with the plaintiff, or his 
lodgers, or of d<Aanding a debt, or to remove goods belonging to the de- 
fendant ; thirdly, by the lord of a manor, to take wreck ; fourthly, by a 
rector or vicar, to fetch away tithes ,* fifthly, by an occupier of adjoining 
land, to repair fences ; sixthly, as between landlord and tenant, to view 
^vaste, cut down timber, or follow and distrain goods fraudulently re- 
moved, or to take estovers, emblements, fixtures, or way going crops ; or, 
seventhly, to abate nuisances, or remove obstructions, &c. : Lastly, the de- 
fendant may allege, by way of excuse, that his cattle escaped for d^ect qf' 
fences, which the plaintiff was bound to repair. The defendant may also 
justify in any species of action of trespass, under a licence from the plain- 
tiff, or legal process, criminal or civil ; which latter may issue out of su- 
perior or inferior courts, and is original, mesne or final ; or he may justify 
by authority of larv, wthout process, as an individual, on suspicion of 
felony, &c. or as an officer, or in his aid ; or on the ground of inevitable 
necessity. 

The pleas which have been mentioned, in actions for tvrongs, go to 
prove that the plaintiff never had any cause of action ; or, admitting that 
he had, the defendant may plead, as in actions upon contracts, that it ‘was 
discharged, by some subsequent or collateral matter, as by an accord and 
satisfaction, arbitrament, release, former recovery, or distress for the same 
cause, tender of sufficient amends for an involuntary trespass *, or the jffl- 
tute of limitations. 

It will next be right to consider when the general issue may be properly 
pleaded ; and what may be given in evidence under it, or must be pleaded 
specially, in the different actions. 

In assumpsit, the gciiend issue is proper, where there was either no 
contnict between the parties, or not such a contract as the plaintiff has 
declared on : And the defendant may give in evidence under it, that the 
contract was void in law, by coverture gaming usury Sec. or voidable 


* Stat. 21 Jac. I. c. 16. § 6. jArUc, SC. 
And a tender of amends may be pleaded, in 
actions against justices of the ])cacc, by staU 
Geo. II. c. 44. § 2 ; against oilicers of 
tlic i'xcise or customs, by stat. 28 Geo. III. 
c. 70. § 31. 24 Geo. III. sess. 2. c. 47. § 
85. (rcpealctl by 6 Geo. IV. c. 105.) 28 
Geo, III. c. 87. § 26. and 6 Geo. IV. c. 
108. § 95; against any i>crson or persons, 
for any thing done in pursuance of the sta- 
tute 48 Geo. III. c. 99. § 70. for consoli- 
dating the provisions of the acts relating to 
the duties under the management of the com- 
missioners for the affairs cf taxes, or any act 


for granting duties to be assessed under the 
regulations of that act ; against commission- 
ers of bankrupt, by stat. 6 Geo. IV. c. 16. 
§ 44 ; against oflicers of the army, navy, or 
marines, by slat. 6 Geo. IV. c. 98. § 95; 
and agaiust any person, for any thing done in 
))ursuancc of the statutes 7 & 8 Geo. IV. c. 
29. and c. 80. $ 41. for consolidating the 
laws relative to larceny, &c. or malicious in- 
juries to property. 

*> 12 Mod. 101. 

1 lA. Raym. 87. 1 Salk. 344. Garth. 
856. 5 Mod. 170. 12 Mod. 97. S. C. 

I Str. 498. 
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by infiuicy*, duress, &c.; or, if good in point of law, that it was joer- 
formed\ or that there was some legal excute for the non-performaiicc of 
it, as a release or discharge before breach, or non-performance by the 
plaintiff of a condition precedent, &c. This sort of evidence will shew 
that the plaintiff had no cause of action. But if he had, the defendant 
may give in evidence, under the general issue, that it was discharged, by 
an accord and satisfaction arbitrament, release foAign attachment ®, 
or former recovery for the same cause &c. In short, the question in 
assumpsit, upon the general issue, is whetlier there was a subsisting debt, 
or cause of action, at the time of commencing the suit s. But matter of 
defence arising after action brought, cannot be pleaded in bar of the action 
generally ; and therefore cannot be given in evidence under tlie general 
issue \ And matters of law ^ in avoidance of tlic contract, or discliarge 
of the action, are usually pleaded : It is also necessary to plead a tender, 
or the statute of limitations &c. and to plead or give a notice of set off. 

Formerly, matters in discliarge of the action must have been pleaded spe- 
cially ' : Afterwards, a distinction was made between ex]»ress and implied 
assHinpsits : In the former, these matters were still required to be pleaded, 
but nut in the latter At length, about the time of Lord Holt, they 
were universally allowed to be given in evidence, under the general 
issue 

The bankruptcy of the plaintiffs, or his discharge under an insolvent act Baiiki-itptcy ut’ 

may be given in evidence, under the general issue, in assumpsit; though they l'^***”^***- 
arc sometimes pleaded specially. But, in an action by the provisional assig- 
nee of a bankrupt, the fact of the bankrupt's estate having been assigned 
by the plaintiff to new assignees, between the time of issuing the latitat 
and delivery of the declaration, was lioldcn to be no ground of nonsuit, 
upon a plea of nm assumpsit ; but, if it were an answer to the action, 
should have been pleaded specially 4. The defendant cannot give his Of defemlant. 
bankruptcy in evidence, under the general issue ' : But his certificate, al- 


® 1 Sttlk. 279. 1 Bos. & Pul. 481. (n). 

*» 1 Ld. Itayni. 217. 666. 12 Mod. 376. 
S.C. 1 Salk. 394. 

1 Ld. Raym. 566. 12 Mod. 376. S. C. 
4 Esp. Rep. 181. But a plea of an account 
stated, and balance paid to the plaintill^ or 
balance in favour of the defendant, which the 
plaintiff promised to pay, is not a good plea. 
1 Ken. 250. 391. 1 Bur. 9. S. C. 

Gilb. C. P. 64. Doug. 106, 7. 3 Esp. 
Rep. 234. And as to the plea of release, in 
courts of Equity, see Beam. PL Eq, 218, &c. 
275, 6. 

^ 1 Salk. 280. 

f 2 Str. 733. 9 Moore, 724. 2 Bing. 377. 
1 Car. & P. 403. S. C. And as to the plea 
of former judgment or decree, in courts of 
Equity, see Beam. PL Eg. 197, &c. 205, &c. 
* Doug. 106, 7. Gilb. C. P. 64, 5. 


^ 4 Barn. & Cres. 390. 6 Dowl. & Ryl. 
475. S. C. 

* IJob. 127. 2 Vent. 295. 
k 1 Ld. Raym. 153. Gilb. C. P. 66. And 
as to the plea of the statute of limitations, in 
courts of Equity, sec Beam. PL Eg» 161, &c. 
167, Ac. 274, 5. 

I 1 Ijd. Raym. 566. 1 2 Mod. 376. S. C. 
Yin. Abr. tit. Evidence, Z. a. 1 Salk. 
280. Gilb. C. P. 65. 

" I Ld. Raym. 217. 566. 12 Mod. 376. 
S. C. and sec Lawes, on Pleading, 522, 3. 
° 3 Chit. PL 918. (a.) 

^ 8 Campb. 236. And as to the plea of 
bankruptcy, or insolvency, of the plaintifif in 
courts of Equity, see Beam. PL Eg* 1 18, &c. 
^ 4 Bam. & Aid. 345. 

' 1 Campb. 863., 



OF PLEAS IN BAfi* 


In general form. 


Si)ccially. 


Iloplicnlion to 
general plea uf. 


IMeas in cove- 
nant. 


lowed after the filing of the plaintiff's billi and before plea pleaded^ was 
holden to be evidence to support the general plea of bankruptcy, given by. 
the statute 5 Geo. JI. c. 30. § 7- viz. that before the exhibiting of the 
plaintiff's bill, the defendant became a bankrupt, and that the cause of 
action accrued before he became a bankrupt K And a plea, in the general 
form, was deemed sufiicient to entitle a bankrupt to the benefit of the 
statute 49 Geo. III. c. 121. $ 8. which discharges him, after having ob« 
tained his certificate, of all demands at the suit of a surety or person liable 
for his debt, who has paid the same after the issuing of the commission, 
in like manner, to all intents and purposes, as if such person had been a 
creditor before the bankruptcy ^ But where the certiiicate is allowed 
after plea pleaded, it seems that the bankruptcy must be pleaded speci- 
ally, and not in the general form proscribed by the above statute And 
a certificate obtained at Newfmmdland, under the 41) Geo. JII. c. 27. § ok 
docs not, we have seen % entitle the defendant to be discharged, on enter- 
ing a common appearance, but must be pleaded in bar ®. To a general 
plea of bankruptcy, a replication that the defendant had befure been dis- 
charged as a bankrupt, by virtue of the statute 5 Geo. II. c. 30 and 
that he had not paid 15^*. in the pound under the second commission is 
bad on special demurrer 8. 

In covenant, there is properly speaking no general issue ; for though 
the defendant may plead non esl factum, as in defd on specialty, yet that 
only puts the deed in issue, and not the breach of covenant : and mn in- 
fregit conventumem is a bad plea \ In this action therefore, the defend- 
ant must specially controvert the deed, or shew that he has performed 
the covenant, or is legally excused from the performance of it ; or, admit- 
ting the breach, that he is discharged by matter ex jmt facto, as a re- 
lease, &c. : And a tender may be pleaded, in covenant for the payment of 


money *. 

In debt, on In debt on simple contract, nil dehel is a good plea, or, in actions by 

simple contract, administrators, non detinet, in all cases where nothing was 

due to the plaintiff, at the time of commencing the action ^ : And under 
this plea, the defendant may not only put the plaintiff upon shewing the 
existence of a legal contract, but he may give in evidence the peiformance 
of it. He may also give in evidence, under this plea, a release, or other 
matter in discharge of the action ^ : And it has even been holdcii, that as 
the plea is in the present tense, the statute of limitations may be given in 


“ 9 East, 82. 

^ 5 Bam. & Aid. 12. but see 12 East, 
064-. scvib. corUm, and see stat. G Geo. IV. 
c. IG. § 62. 

® 6 East, 413. 2 Smith R. 669. 1 M‘CleI. 
& Y. 360. S. P. but see 2 IL Bkift 663. 
^Anie,2U. 

^ 3 Moore, 244. 623. 1 Brod. & Bing. 
IS. 294. S. C. 

^ § 7i and sec id. § 9. 6 Geo. IV. c. 16. 
S 127. 


^ 2 Maule & Scl. 549. 3 Campb. 499. 
(a). S. C. 

^ 1 Lev. 183. 3 Lev. 19. 1 Sid. 289. 8 
Durnf. & East, 278. 1 Cor. & P. 266. Jd. 
(a). 

* 7 Taunt. 486. 1 6Ioore, 200. S. C. 
k Com. Dig. tit Pleader, 2 W. 17. 

1 6 Mod. 18. 1 Ld. Rnym. 566. 12 Mod. 
376. S. C. but see Gilb. C. P. 63. Gilb. 
Jkbt, 434. 443i semb, conin. 
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evidence under it *. But in debt for rent, on an indentu)^ of lease. If the For rent, on in« 

defendant plead nil dehet, he cannot give in evidence that the plaintiff 

had nothing in the tenements ; because, if he had pleaded that specially, 

the plaintiff might have replied Uie indenture, and estopped him **: And Indebt,^*/a»i. 

in debt qui tarn, tlie defendant was not allowed to give in evidence, on nil 

debel, a former recovery against him by another person, for the same 

cause Ill this action also, as in msumpsit, a lender and set off must be 

specially pleaded. 

The plea of nil debet, in debt on simple contract, concludes cither by Plea of nil 
the defendant's putting himself upon the country, or, by AXTiging his law, elmUHl. 
and professing himself ready to defend against the plaintiff and his suit, in Wager of law. 
such manner as the court shall consider &c. The former is called, ill 
the old books of entries, nil dchcl per patriom; the latter, nil debet per 
le^cm. The right of the defendant to wage his law, in an action of debt Still exists, 
on sim])lc contract, has fallen into complete disuse, though it still c:Jt]sts in 
}>oint of law ®. And where the defendant, having waged liis law, in the Number of 
King’s Bench, and the master having assigned a day for him to come in 
and perfect it, applied by his counsel to the court, to assign the number 
of compurgators, with whom he should come to iierfcct it, on the ground 
that the iiiiinbor being uncertain, it was the duty of the court to say how 
many were necessary ,* the court, being disinclined to assist the revival of 
this obsolete mode of trial, refused the application, and left the defendant 
to bring such number as he should be advised were snflicient; and ob- 
served, that if the plaintiff were not satisfied with the number brought, 
the objection would be open to him, and ilien the court would hear both 
side.s^: The defendant afterwards prepared to bring eleecn compurgators, 
but the plaintiff abandoned the action s. 

When a specialty is but inducement to the action, and matter of fact When specially 
the foundation of it, there nil dcbvl is a good plea ; as in debt for rent by nicuuirorf^^ 
indenture, for the plaintiff need not set out the indenture \ So, in debt action, 

for an escape *, or on a devastavit against an executor the judgment is 
hut iiiducimieiit, and the escape and devastavit arc the foundation of the 
action. But, by the statute 11 & 9 W. III. c. 27* § 6. “ no retaking on 
fresh pursuit shall he given in evidence, on the trial of any issue, in 
any action of escape against the marshal, &c. uiiles.s the same shall be 
specially pleaded ; nor shall any special plea be received or allowed, 
unless oath be first made in writing by the defendant, and filed in the 
proper ollicc, that the prisoner, for whose escape such action is brought. 


^ 1 Ld. Raym. 153. 2 East, 336. per 
Lamcnce, J. 
b 1 Salk. 277. 

® 1 Sir. 701, 2. 

d 3 Chit. rU 4 Ed. 954. Stqih. PL 250. 

• 1 New Hep. C. P.297. 

' 2 Barn. & Cres. 536. 4 Dowl. & Ryl. 
3.S.C. 

3 Chit. Blac. Com. 341. (9.) And see 
further, as to wager of law, Bac. Abr. under 


that title. 3 Chit. B1. Com. 341, &c. Steph. 
PU 124, 5. and for entries thereon, sec Co. 
EnU 119.0. 2 Mod. EnU 242. LiL EnU 
467. 

» Gilb. C. P. 61, 2. Hardr. 832. 2 Ld. 
Raym. 1501, 2, 3. 1 New Rep. C. P. 105. 
109. 1 Wms. Saund. 5 Ed. 38. a, (S.) 2 
Wms. Saund. 5 Ed. 297. (I.) 

< 2 Salk. 565. 

^ J Wms. Saund. 5 Ed. 219. Garth. 2. 
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did escape without his oouseutj pviyity. or knowledge And when 
the deed is the foundaticm^ and the fact but indu<seinent> there nil debet is 
no plea'; as in debt for a penalty on articles of agreement ^ or on a bail- 
bond S Sic. In the latter action however^ if the defendant plead nil debeU 
and the plaintiff do not demur^ but take issue thereon> it lets the defend- 
ant into any defence he may have on the merits 
Denial of par- It sometimes happens^ that instead of pleading the general issue of nil 
Ocular fact. whole declaration, the defendant, for greater certainty, wiU 

select and deny some particular fact, necessary to maintain the action ; as 
the demise, in debl for rent on a parol lease, to which he may plead non 
dimisit^; but he cannot plead this plea, in debt for rent on an indenture^: 
and it is said, that riens en arrere is not a good plea, without concluding 
et issint nil debet e. 


Picas in debt on In debt on bond, or other specialty, the general issue of non est factum 
spwl’alt^^^ 1*^ ttll cases where the deed was not executed, or varies from the 

declaration ^ : And the defendant may give in evidence under it, that the 
deed was delivered as an escrow to a third person ; or that it was void 
at common law ab initio S being obtained by fraud, or made by a married 
woman lunatic”'. Sic. or that it became void after it was made, and 
before the commencement of the action ”, by erasure, alteration, cancel- 
ling, &c. or that a bail bond was taken after the return day of the writ, 
conditioned for the defendant’s appearance ofi the return day But he 
cannot give in evidence, under the general issue, that the deed was void 
or voidable by infancy p, duress S per minas % Sic. or that it was void by 


* As to the form of the affidavit, see 8 
Black. Rep. 1059. 

*» « Ixl. Raym. 1600. 2 Str. 778. 1 Bar- 
nard. K. B. 15. 8 Mod. 106. 323. 3S2. S. C. 

Id. Fort. S6S. 867. 5 Bur. 2586. And 
the pica of nil dtAetj in debt on bond, is bad 
on a general demurrer, tliough perhaps it 
might be aided after verdict. 2 Wils. 10. 
And see further, as to the cases in which 
nit debet is or is not a good plea, Com. Dig. 
tit. Ptemler, 8 W. 17. 1 Wms. Saund. 5 
Ed. 38. (3.) 8 Wms. Saund. 6 Ed. 187. (2.) 
1 Chit. PI. 4 Ed. 484. to 488. Steph. PL 
177,8. 

5 Esp. Rep. 38. 

Gilb. Dda, 438. 

f Id. 430. 

" Id, 440. cites Bro. DellCf 113. Kdlw. 
158. 

^ Com. Dig. tit Pleader, 8 W. 18. and see 
6 Taunt. 394. 8 Marsh. 96. S. C. 4 Maule 
& SeL 470.. 

> 8 Rol. Abr. 683. 1. 6. T. Raym. 197. 

G Mod. 817. 4 Esp, Rep. 855. 

5 Co. no. and sees Wils.341.S47.but 
see 8 Stork. Ni. Pri. 35. 8 Chit. Rep. 334. 


S. C. where it was ruled, that the defendant 
cannot, under the plea of non est factum to 
a declaration upon a bond, go into evidence 
to shew that the consideration was illegal at 
common law : and see 8 Stark. Nu Pii. 36. 
in notis. 

' 8 Campb. 878. 

8 Str. 1 104. but sec 2 Salk. 675. 

5 Co. 119. b. Sav. 71. sernh. anUra. 

° 4 Maule & Scl. 338. and see 8 Durnf. 
& East, 569. 

P Tlie contract of an infant seems in ge- 
neral to be void i though, in the case of a 
bond, &c. his infancy must be pleaded to 
avoid it. 5 Co. 1 1 9. a. Gilb. Debt, 437. 8 
Salk. 675. 1 Ld. Ra^mi. 315. S. C. but see 
1 Salk. 879. where Treby, Ch. J. said, that 
a promise of an infant is absolutely void; 
but a bond takes eflect sealing and de- 
]iver}% and consequently is a more delibe- 
rate act, and therefore is only voidable : and 
see 3 Bur. 1794. 1805. LaweSjOn Pleading, 
569. 3 Taunt. 307. 3 Maule & Sel 477. 

8 Stark. AT. Pn, 36. 6 Moores 488. 

*>8 Inst. 488, 3. 



6r iPBtiAs lir ha^. 6(^ 

act of patUament®, as bjr the stattifes of ttsufy^ or gaining, Arc. In these 
cases therefore, the defendant itnist {dead specially. So, he must plead 
payment, at or after the day, performance, or any matter in excuse of per- 
formance, as non damnificaius to a bond of indemnity, no award to an 
arbitration bond, or, to a bail bond, no process to arrest the defend- 
ant &c. He must also plead specially, in discharge of the action, a 
tender, or set off. 

In debt on record, the general issue of nul tiel record is proper, where In debt, on re- 
tliere is either no record at all, or one different from that which the plain- 
tiff has declared on But as this plea only goes to the existence of the 
record, the defendant must plead payment, or any matter in discharge of 
the action : And if an action of debt be brought here, on a judgment in 
Ireland, the plea of nul iiel record must conclude to the country ®. 

In actions upon the case, the defendant, upon the general issue of not In case, 
guilty, may not only put the plaintiff upon pr(M)f of the whole charge con- 
tained in the declaration, but may offer any matter in excuse or justidca- 
tion of it^; or he may set up a former recovery, release, or satisfaction s ; 

For an action upon the case is founded npon the mere justice and conscience 
of the plaintiff's case, and is in the nature of a bill in equity, and in effect 
is so ; and tliereforc such a former recovery, release, or satisfaction need 
not be pleaded, but may be given in evidence ; since, whatever will, in 
equity and conscience, according to the circumstances of the case, bar the 
plaintiff's recovery, may in this action be given in evidence by the de- 
fendant ; because the plaintiff must recover upon the justice and con- 
science of his case, and hpon that only. In trover, it is commonly said. In trover, 
there is no special plea, except a release ; but this is a mistake : for the 
defendant may plead specially any thing else, which, admitting the plain- 
tiff had once a cause of action, goes to discharge it, as the statute of limit- 
ations or a former recovery &c. The bankruptcy of the plaintiff, before 
the cause of action accrued, may be given in evidence, in this action, under 
the general issue of not guilty^: but where the bankruptcy happens 
after the cause of action accrued, it should it seems be pleaded specially. 

In an action for words, the truth of them cannot be given in evi- In action fur 
dcnce, under the general issue of not guilty*. And it is not com- 
petent for the defendant, under the general issue, to offer in mitigation of 
damages, evidence that the specific facts in which the slander consists, 
and for wliich the action is brought, were communicated to him by a third 


® 6 Co. 119. a. 

^ 1 Str. 498. 

® Say. Rep. 116. 

Gilb. JMl, 444. 3 Mod. 41. 

5 East, 473. 2 Smith R. 25. S. C. and 
see 1 Barn. & Aid. 153. 9 Price, 8. 8 Barn. 
& Cres. 449. 5 Dowl. & Ryl. 295. S. C. 4 
Barn. & Cres. 411, 6 DowL & Ryl. 471. 
S.C. 

f 2 Mod. 276, 7. 3 Mod. 166. Com. Rep. 
273. 1 Wils. 44. 176. 


B 8 Bur. 1853. 1 Blac. Rep. 888. S. C. 

*» 1 Lutw. 99. 

* 1 Show. 146. 

^ 7 Dumf. & East, 891. And the defend- 
ant in this case having pleaded bankruptcy in 
the plaintiff specially, Lord Kenyon was of 
opinion, that the plea would have been bad on 
special demurrer. Id. 896. Ante, 647, 8. 

* Willes, 20. 2 Str. 1200. 1 Bos. & Pub 
525. 2 Bos. & PuL 225. («.) 
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person*: But it seems that the dcfbndant may, on the general issue, go 
into evidence to shew that he spoke the words hand Jide, and without 
malice'*; or he may prove, on the general issue, in mitigation of damages, 
such facts and circumstances as shew a ground of liuspicion, not amount- 
ing to actual proof of the guilt of the plaintiffs And when words are 
given in evidence, in order to prove malice, which are not stated in the 
declaration, the defendant may prove the truth of such words So, in 
an action for a Uhel, the defendant may give in evidence, on the general 
issue, in mitigation of damages, not only that there were rumours and re- 
ports, of the same tenor as in the supposed libel, previously current, but 
that the substance of the libellous matters had been published in a news- 
paper ; and he is not required to lay a basis for this evidence^ by pro- 
ducing the newspaper at the trial But the plaintiff is not permitted, in 
an action for a libel, to go into evidence, on the general issue, to shew that 
the allegations in the libel arc false Neither can he give in evidence subse- 
quent declarations by the defendant, where the intention of the publication 
is not equivocal nor can the defendant give in evidence other libels, pub- 
lished of him by the plaintiff, not distinctly relating to the same subject 

In dflhme, the defendont may give in evidence, under the general issue 
of non deiinet, a gift from the plaintiff ; for that proves he detainetli not 
the plaintiff’s goods ^ : But he cannot give in evidence, that the goods 
were pawned to him for money, which is not paid ; but be must plead it. 

In lrcitpa»s to the person, the general issue of vol guilty may be pro- 
perly pleaded, if the defendant committed no assault, battery, or im- 
prisonment, &c. ; iti trespass to personal property, if the plaintiff had no 
property in the goods ; and in trespass to real property, if he was not in 
possession of the laud, &:c. : And liberum icncmcntum, or other c\ddencc 
of title or right to the possession,* may be given in evidence under the 
general issue But the defendant cannot justify, under the general issue, 
cutting the posts and rails of the plaintiff, though erected upon the de- 
fendant’s own laud ; there being no question raised as to the property re- 
maining in the plaintiff*'. And regularly, by the common law, matter of 
justiii cation or excuse must be specially pleaded * ; as, in trespass to the 
person, son assault demesne, or, in trespass to real property, a licence ™ ; 
that the beasts came through the plaintiff’s hedge, which he ought to have 
repaired ; or in respect of a rent charge, common, or the like " : And the 


' Holt j\^u Pri. 533. and see Sel. iVu Pri. 
6 Ed. 1232. 4 Uhig. 1G7. 

*> 1 Car. & P. 475.673. 

® Peake’s Evid. 5 Ed. 308. and sec 2 
Campb.251. 1 Maule & ScL 284. Holt Ni. 
Pru 306, 7. 1 Cm. & P. 279. 11 Pricey 
235. 

^ 2 Stark. NU Pri* 457. and see 2 Str. 3 
Ed. 1300. (1.) 

* Holt Nl Pru 299. 

' 2 Stark* Xu Pri* 98. and see 8 Moore, 
167. 1 Bing. 403. S. C. 


* 3 Barn, & Cres. 118. 4 Dowl. & Ryl. 
670. S. C. By. & Mo. 423. 

*» Co. Lit. 283. 

» Andr. 108. Willes, 222. 7 Dumf. & 
East, 354. 8 Durnf. & East, 403. 

^ B East, 404. 

1 Co. Lit. 282, 8. 2 Rol Abr. 682. 12 
Mod. 120. 

“ Hob. 174, 5. 2 Dumf. & East, 168. 7 
Taunt. 156. but see 21 Hen, VII. 29. a. 
;itT Rede, ctnUra, 

" Co. Lit. 283. 
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defendant must plead specially a release^ or other matter in discharge, of 

the action ^ But in actions against jnstices, &c. and in various other Against justices, 

cascsj, the defendant*, by act of parliament is allowed to plead the general 

issue, and give the special matter in evidence®. In an action of trespass For false impri- 

and false imprisonment, a constable may justify under the general issue, 

though he acted without a warrant, provided there was a reasonable 

charge of felony made; although he afterwards discharge the prisoner, 

without taking him before a magistrate, and although it should turn out 

in fact, that no felony was committed**. But a private individual, who 

makes the charge, and puts the constable in motion, cannot justify under 

the general issue; he must plead the special circumstances by way of 

justiiication, in order tliat it may be seen whether his. suspicions were 

reasonable 

When the defence consists of maitter of fact, and the general issue may, rK.;iR amount- 
it ought to be pleaded ; it being in such case a good cause of demurrer, '."7 
that the pica amounts to the general issue But it is observable, that 
in many cases, where the defence consists of matter of law, the dcfcnchuit 
may either plead it specially, or give it in evidence under the general 
issue ; as in assumpsit ^ infancy, accord and satisfaction, or a release, &c. 
may be either pleaded, or given in evidence upon nmi assumpsit ; and in 
debt on bond, made by a married woman, the defendant may cither plead 
coverture, or give it in evidence upon non est faciunu In these cases> Implied colour, 
from the nature of the defence, the plaintiff has an imjdicd colour of ac- 
tion ; bad ind(‘cd in point of law, if the facts pleaded be true, but which 
is properly referrod to the decision of the court. And where, from the Express colour, 
nature of the defence, the plaintiff would have no implied colour of action, 
the defendant in some cases is allowed to give him an express colour 
Thus, ill the common and almost only case where express colour is now 
given, if in an action of trespass quare clausum fregil, the defendant 
plead a possessory title under a demise from a third person, (for if he 
claim under the plaintiff, there is an implied colour,) this, without more, 
would amount to the general issue *' ; for it goes to deny that the trespass 
was committed in the plamti[j'*s close : but if the defendant, after stating 
his own title, supposes (as is usual,) that the plaintiff entered upon him, 

“ 3 Bur. 1333. ® Co. Lit. 283. 

** See particularly tlie statutes 43 Eliz. c. ^ Dou^. 339. G Durnf. & East, 313. 3 
2. § 19. 1 Jac. I. c. 13. § IG. 7 Jac. I. c. Campb. 420. Holt NL Pri. 478. 6 Bam. A 

6. 21 Jac. I. c. 12. § 6. 1 1 Geo. II. c, 19. Cres. G35. 

§ 21. 2.3 Geo. III. c. 70. § 34. 28 Geo. ® Holt JV7. Pri, 478. and see 4 Taunt. 34. 

III. c. 37. § 23. 42 Geo. III. c. 83. § G. ^ Co. Lit. 303. b. Doc, pi, 203, 4. Gilb. 

43 Geo. III. c. 99. § 70. G Geo. IV. c. IG. C. P. 60, 61. 2 Chit. Hep. 642. And sec fur- 

§ 44. & c. 108. § 97. 7 & 8 Geo. IV. c. 4. thcr, as to the cases in which the general 

§ 133. c; 20. § 73. & c. 30. § 41. And sec issue may, and ought to be pleaded, Steph. iV. 

further, as to what must be pleaded specially, 176, &c. 
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ral issue, in different actions, 1 Chit. PI, 4 implkd colour, see an argunumt of HqU% in 

Ed. 416, Ac. and in the action of ammpsil Beg, Ptac, 303. Stq)b. PI, 223. 
in particular, Lawes, on Pleading, Chap. ^ 8 Durnf. A East, 40G. 1 Ettft, 213. 

XVI. p. 320, Ac. 



OF PLEADINOV AL^m 

under colcmr of a former deed of feoffoAok ivithodt ^Ivoryi "and ^at lie re- 
entered, <thifl creates a question «of 'law, > ifor the dOoisiM of' the' court ; and 
l »7 that means prevents the plea from amounting tO the general issue 
and being matter of supposal, it is not traversable. 

When neccB- In trespass for taking goods, if the defendant plead that A. was pbs- 
gi when them, as of his proper goods, and sold them in market overt, or 

not. that B* stole the goods from A. and waived them within his manor, where- 

fore he took them, the defendant must give colour ; for his plea proves 
that no property was in the plaintiff, so he had no colour of action : And 
the colour usually given in such cases is, . that the defendant bailed the 
goods to a stranger, who delivered them to the plaintiff, from whom the 
defendant took them. But, in the same cases, if the defendant plead 
that A, sold the goods in market overt, without saying that they were- 
his own, or that B, took them de qmdam ignoto, and waived them, the 
plea is good without colour ; for it does not deny but that the property 
was in the plaintiff, and the defendant is not bound to shew expressly in 
whom it was ^ 


Pleading several Pleas in bar are single or double; or, in other words, the defendant may 
At common law ^ single ground, or plead several matters in his defence. At 

common law, the defendant could oftly have pleaded a single matter to 
the whole declaration ; which rigour often abridged the justice of his de- 
fence, and was doubtless one cause of perplexed inartificial pleading ; the 
party endeavouring to crowd as much reasoning as he could into his plea, 
however intricate, repugnant and contradictory he made it by so doing \ 
But even at common law, the defendant might have pleaded several 
matters, to different parts of the declaration ; as not guilty to part, and 
to other part a justification, or release, &c. And where there were several 
defendants, each of them might have pleaded a single matter to the whole. 
By stat. 4 Anne, or several matters to different parts of the declaration And now, by 
the statute for the amendment of the law " the defendant or tenant in 
any action or suit, or any plaintiff in replevin, in any court of record, 
may, with the leave of the same court, plead as many several matters 
** thereto, as he shall think necessary for his defence; Provided neverthe- 
less, that if any such matter shall, upon a demurrer joined, be judged 
insufficient, costs shall be given at the discretion of the court ; or if a 
verdict shall be found, upon any issue in the said cause, for the plaintiff 
or demandant, costs shall be also given in like manner; unless the 
judge who tried the said issue, shall certify that the said defendant or 
tenant, or plaintiff in replevin, had a probable cause to plead such matter, 

• Dr. LeiffieUCtcasct 10 Co. 90. h. And Iviii. 
for more of the doctrine concerning colour, ^ 2 Eunom. 141. and see 1 Chit. Ph 4 

sec the same casi^ ;icr Mumg DocU A Stud. Ed. 208. Stepb. Pi, 289, 90. 

Ub. 2. c. 68. 8 Salk. 278. 8 Blac. Com. 809. ‘ Co. Lit. 808. a. 

3 Reeve's Hist. 24. 488. 1 Chit. PI, 4 Ed. ^ 4 Ann. c. 16* *§ 4, 5. . 

443, Ac. Steph. Pi, 220, &c. Jd, Ap{)end. 
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" which upon the said issue shall be found against him.. Pceirided 8dao> 
" that nothing in this act shall extend to any writ, declaration, or suit of 

appeal of felony, &c. or to any writ, bill, action or information, upon 
" any penal statute®” 

Upon this statute it has been holden, that the defendant shall not be 
allowed to plead any pleas that are manifestly inconsistent, such as nm 
assumpsit or nm est factum S to the whole declaration, and a tender as 
to part ; for one of these pleas goes to deny that the plaintiif ever had 
any cause of action, and the other partially admits It. So, the defendant 
is not allowed to plead nm assumpsit, and the stock-jobbing act ^ ; or a 
plea of alien enemy, with nm assumpsit a tender or other inconsistent 
matter s. And he shall not plead several matters which require diiferent 
trials, as in dower, ne unques accouple en loyal mairimonie and a mortgage, 
or ne unques seisie que dower ^ ; for the first matter is triable by the bishop, 
and the others by a jury, and if the former be found against the defend- 
ant, the judge cannot certify that he had a probable cause of pleading it. 
The statute for pleading double does not extend to any action or informa- 
tion upon a penal statute ^ : And as the king is not bound by this sta- 
tute the defendant cannot plead double in an infonnation of intrusion ’ ; 
in quare impedit, where the king is a party ; or in scire facias, for a 
bond debt to the king " : nor could he plead double, till the statute 32 
Geo. III. c. 58. in an information in^nature of quo warranto \ 

In the Common Pleas, the defendant was not formerly allowed to 
plead, in assumpsit, nm assumpsit and infancy p, or a release or set off^ ; 
in debt on bond, nm est factum and solvit ad or post diem ■ ,* in debt for 
rent, nil debet and nil habuit in tenementis^ ; in trover, not guilty and the 
bankruptcy of the plaintiff'^; or in trespass, not guilty and a justifica- 
tion or release of a particular trespass v : But of late years, the court 
has been less strict than formerly, in the construction of the act of par- 
liament for pleading double, which is general, and a remedial law * : and 
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OF PLEADING . SEVERAL MATTERS* 


(u^rdingly it is now settled^ thsta i^b. the oxoeptions meationed in the 
preceding paragraph^ the defendant may in general plead as many dif- 
ferent matters as he shall think necessary for^ his defence, though they 
may appear at first view to be contradictory or inconsistent ; as non as^ 
Mumpsit and the statute of limitations % or non eH factum and the statute 
pf gaining, or usury ^ j or in trespass, not guilty and a justification S ac- 
cord and satisfaction, or tender of amends^, &c. So, be may plead non 
assumpsit and infancy, or a release or not guilty and Vherum tenement 
tum^ : though as infancy may be given in evidence upon nxm assumpsit, 
and liherum tcnemenlum upon not guilty, the pleading of these matters 
specially seems to be unnecessary. And the plaintiff in replevin may 
plead in bar to the defendant’s avowry or cognizance, that he did not hold 
as tenant, and no rent in arrear, with a plea of infancy s. But, in an 
action on a deed made beyond seasi the court of Common Pleas would not 
permit the defendant to plead non cst factum, where he relied in some of 
his pleas, on matters of defence which necessarily imported the" execution 
of the deed So, in scire facias on a judgment, the defendant having 
moved to plead several matters, inz. first, payment ; secondly, that the 
judgment was fraudulent ; and thirdly, that it was on a warrant of attor- 
ney fraudulently obtained ; the court refused to allow the three pleas to 
be pleaded, and put the defendant to his election K And, in a late case \ 
the court of Common Pleas gave oSt, that for the future, inconsistent 
pleas should not be allowed, unless accompanied with an affidavit, to 
shew that they were necessary to the justice of the cause. 

By the statute 32 Geo. HI. c. 58. it is enacted, that it shall be law- 
ful for the defendant, to any information in the nature of a (jno war^ 
ranto, for the exercise of any office or franchise in any city, borough, or 
town corporate, to plead that he had first actually taken upon himself, 
or held or executed the office or franchise which is the subject of such 
information, six years or inoi*e before the exhibiting of such iuforma- 
tioii, &c. ; which plea shall and may be pleaded either singly, or to- 
gether with and besides such plea as he might have lawfully pleaded 
before the passing of the act ; or such several i^lcas ns the court on mo- 
tion shall allow.” In the construction of which statute it has been 
holdcn, that the legislature intended to give a defendant, in such a pro- 
ceeding, tlie liberty of pleading several pleas, whether with or without 
the plea of the statute of limitations ; the concluding words of the act 
being, or such several pleas, &c But this statute, os well as the 9 
Ann. c. 20. § 4, &c. is confined to corporate offices”" : and it does not ap- 
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ply wbere^there b a caattnulug incompatibility, as where a burgods has 
accepted the office of town clerk, which he still exerdses And’fbr pre- 
venting the vexation and.aspense occasioned to defendants, in informations 
in the nature of quo warranio, by the practice of raising issues upon va- 
rious matters distinct from the ground on which the information was 
granted by the court ; it is a rule '•j ** that the objections intended to be 
'' made to the title of the defendant, shall be specified in the rule to show 

cause; and that no objection, not so specified, shall be raise^by the 
" prosecutor on the pleadings, without the special leave of the court, or 
" of some judge thereof." 

In order to plead two or more matters, in the King’s Bench, it is not 
necessary that an affidavit should be made of the facts ; but the court 
formerly expected to be informed what the matters were, that were de- 
sired to be pleaded, in order to judge whether they were proper ^ ; though 
now, the motion for leave to plead several matters is, in that court, become* 
a mere motion of course, which only requires counsel's signature : And 
the motion paper being delivered to the clerk of the rules, he will draw 
up a rule absolute thereon a copy of which should be delivered with tho 
pleas, if it be then ready ; or otherwise the plaintiff's attorney should have 
notice, that instructions have been given for the rule, and that a copy will 
be delivered as soon as it is drawn up^. In the Common Pleas, the rule to 
plead several matters is drawn up by the secondaries ® ; and they will 
draw it up as a matter of course, on a brief or motion paper signed by a 
serjeant, without a rule to shew cause, for leave to plead the following 
pleas, vtz> in assumpsit, non assumpsit and non assumpsit iitfra sex annos, 
or a release, or set off ; non assumpsit as to part, with a tender and set 
off ; non assumpsit and a discharge Under an insolvent act, or plcfie ad- 
ministravit, generally or specially ; plene administravit and a set off, or ne 
unques executor and plene administravit : in debt on bond, non est factum 
and infiincy or duress, or solvit ad diem and a set off; and in trespass, not 
guilty and liberum tenementum, son assault demesne, moUiter manus im- 
posuit, or a tender of amends But in other eases, there must be a rule 
to shew cause, why the defendant should not have leave to plead the se- 
veral matters intended to be pleaded^; which rule is drawn up by the 
secondaries, on a brief or motion paper signed by a serjeant: And for- 
merly, where the pleas were contradictory, os not guilty and a licence or 
general release in trespass, the defendant was obliged to make it appear 
by affidavit, that it was necessary for his defence to insist upon both a. So, 
an affidavit was required to be made by an executor or administrator, that 
he had fully administered, and by an heir, that he had nothing by descent, 
before he could move to plead plene administravit, or riens per discent ^ : 
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but nm, an affidavitis disp^^ed jn tr(iase ; aadetbe oauit 
not decide on the necessity of picas, or refer them to the prothonotary, 
where the question on which they depend, apj^ears, on thn face of them, 
to be one of doubt and nicety \ 

The motion for leave to plead several matters cannot be made, in the 
Common Pleas, till the defendant has appeared ^ ; but afterwards, it may 
be made at any time before judgment ^ : and if the time for pleading be 
nearly expired, the court, on the same motion, will allow the defendant 
further time, on putting the plaintiff in as good a situation®. The rule 
nisi being drawn up, a copy of it should be made, and served on the 
plaintiff’s attorney, shewing him the original rule ; and on the day of 
shewing cause, the court, on an affidavit of service, will make the rule 
absolute^: which latter rule being drawn up by the secondaries, a csopy 
thereof should be made, and annexed to the pleas, before they are filed or 
k delivered ® ; or, if filed or delivered before the rule is made absolute, it is 
deemed sufficient in this court, to annex a copy of the rule nisi to the 
pleas, and to indorse a notice thereon, that the rule absolute will be served, 
as soon as it is drawn up k. In vacation, a judge on summons will make 
an order for the clerk of the rules in the King’s Bench, or secondaries in 
the Common Pleas, to draw up the rule, on producing a brief or motion 
paper, signed by a counsel or serjeant, for that purpose^. In the King’s 
Bench, if several pleas be filed, to the whole or part of a declaration, with-< 
out a rule to plead several matters being drawn up, or instructions given 
for it to the clerk of the rules, they are considered as a nullity, and the 
plaintiff may sign judgment ^ ; or, in the Common Pleas, he may apply 
to the court, to strike out one of them ^ : But if a rule be obtained, and 
the pleas put in, without saying by leave of the court, it is only an irre- 
gularity, or at most cause of special demurrer for duplicity K And where 
the plaintiff signed judgment as for want of a plea, because the rule to 
plead several matters was erroneously entitled, the court of Common Pleas 
set aside the judgment, without costs ; affidavit being made that the pleas 
were true, and that the defendant had a good defence 

Respecting costs, upon the statute of Anne, the intention of the le- 
gislature appears to have been, that if there be several matters pleaded, 
some of which are found for the plaintiff, he shall be entitled to the 
costs of those ”, notwithstanding other matters are found for the defend- 
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Mt*, eiititle hiih to Jodgufeilt npon the i^hole leeord ; tmlets Hk 
judge^ before whom the cause was tried, shall certify that the defhndiaitt had 
a probable cause to plead the matters ntdiich are found i^ast him. That 
this is the true construction of the statute will appear from the following 
cases. 

In trespass, the defendant pleaded not guilty and several justifications ; In trespass, 
npon the trial, the plaintiff not proving his possession of the locus in quo, 
the defendant had a verdict ; and, by direction of Denison, J. the verdict 
was entered upon the general issue only ; upon which there was a motion 
for a venire de novo : but the court refused the motion, saying, the vcr* 
diet was complete, and determined the cause ; that the plaintiff %vas not 
entitled to damages, though they said he might have insisted to have a 
verdict entered on the other issues, for the sake of costs, which he would 
be entitled to, unless the judge certified that the defendant had probable 
cause to plead such plea \ 

When the defendant pleads not guilty, and a justification to which the 
plaintiff demurs, and the plaintiff has judgment on the demurrer, but is 
nonsuited on the plea of not guilty, he shall nevertheless be allowed the 
costs of the demurrer, which shall be deducted out of the costs allowed to 
the defendant And if one of several pleas, pleaded by the defendant, 
be adjudged bad, on a demurrer to the plaintiff's replication, the plaintiff 
is entitled to have the costs of those pleadings deducted from the costs 
taxed for the defendant upon the postea, if afterwards, upon the trial of 
the issues joined on the other pleas, the defendant should have a verdict ; 
even though it should appear, on the whole of the record, that the plaintiff 
had no cause of action But if the plaintiff take issue on several pleas, 
one of which is insufheient in law, and has a verdict on all the issues, ex- 
cept that joined on the insufficient plea, which is found for the defendant, 
and afterwards judgment is entered for the plaintiff, still he shall not be 
allowed any costs upon the issue found for the defendant And it has 
been resolved, at a meeting of all the judges, that if there be a certificate 
upon the 43 Eliz, the plaintiff shall not have the costs of any plea pleaded 
with leave of the court ; although the issue thereupon joined be found for 
him, and the judge have not certified, that the defendant had a probable 
cause for pleading the matter therein pleaded 

In an action for criminal conversation, the defendant pleaded two pleas. In action for 
viz, not guilty, and not guilty within six years; on the former the plaintiff rourreV,*” ** 
joined issue, and obtained a verdict, but to the latter there was a demur- 
rer, and judgment against him: and it was holdcn, that the defendant 
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should have tihe costs of tho demurrer ; but upon the tii^s ^^liore shmddbe 
no costs on either side *. 

The avowant or defendant in replevin^ though not within the words, is 
plainly within the meaning of the statute 4 4;. 16^. And accord- 

ingly, where there are several avowries or pleas in bar in replevin, and some 
of the issues joined thereon are found for the plaintiff, mid some. for the 
defendant, the, party for whom the issues are found, whidi entitle him to 
judgment on the whole record, shall have the general costs of the cause ; 
but the other party shall be allowed to deduct therefrom, the costs of the 
issues found for him, unless the judge who tried the cause certify, . that the 
party entitled to judgment had a probablp cause to make the avowries, or 
plead the pleas, upon which such issues were joined^: And in that case, 
the officer of the court, in taxing the costs, will allow the party for whom 
the issues are found, not only the costs of the pleadings, but also of such 
parts of the briefs and expenses of witnesses, as relate to the trial of 
those issues ^ ; and he will not allow the other party the costs of such 
parts of the pleadings, and of the briefs and witnesses, os are not appli- 
cable to the points on wliicfi the verdict proceeds ^ On the other hand, 
if the judge who tried the cause certify, that the party entitled to judg- 
ment had a probable cause for making the avowries, or pleading the pleas, 
the issues on which are found against him, the officer is not to deduct tho 
costs of those issues^: And, in the Common Pleas, if a defendant in re- 
plevin, after trial and verdict for the plaintiff, obtain judgment non ob^ 
etante veredicUi, in consequence of the plaintiff's pleas in bar being bad, 
he is not entitled to any costs upon the pleadings subsequent to the pleas 
in bar, because he should have demurred to them 8. The certificate of 
probable cause is not required to be made in court, at the trial of tho 
cause ^ : and, where the judge refuses to grant it, the court have not a 
discretionary power, whether they will allow the plaintiff any costs at all ; 
but are bound by the statute to allow him some costs, though the quantum 
is left to their discretion K 


The genera] qualities and conditions of a plea are first, that it be con- 
formable to the count ^ ; and, taken collectively, answer the whole decla- 
ration : For if any part of the declaration be left unanswered, it operates 
as a discontinuance. If a pica begin as an answer to the whole, but in 


• 2 Bur. 763. 2 Wils. 85. Say. Costs, 
221. S. C. The authority of this case seems 
to be questionable^ as to the costs of the trial, 
from a similar one that was dififerently de- 
termined, in the court of Common Fleas^ 
(Barnes, 141.) as well as from the reasoning 
that prevailed in several of the foregoing 
coses : and see 2 Dum£ & East, 835. 

^ Doug. 708, 9. m twtis; and see Barnes, 
144. 146. 

‘ Slone V. T. 22 Geo. lU. K. B. 


2 Durnf. & East, 235. and see 5 Taunt 594. 
1 Marsh. 234. S.C. 

d 2 H. Blac. 435. 2 Bos. & Put 6a 6 
Taunt 594. 1 Marsh. 2S4. S. a 8 
239. 1 Bing. 275. S. C. 

• 2 Bos. & PuL SS5. 
t 2 Burnt & East 2S7. 
>2Bo8.&Pid.876. 

Barnes, 141. 

i JU. 140. 2 Bumf, a ^ S94, 5. 

^ Co. Lit 303. 0 . 



OF i^lSAB IF OBKEtlAL. <9191 

matter pleaded^ be enly an tatnewer to part^Hoir aioe vcfsS % the 
virhole plea is naughty and the plaintiff may demur but if a plea begin 
only as an ansrrer to part,- and be in truth but an answer to part, it is a 
discontinuance, and the plaintiff must not demur, but take his judgment 
for the part unanswered, as by nil dicit : for if he demur, or plead over, 
the whole action is discontinued ^ Secondly, the plea at common low 
should be single, consisting only of one fact, or of several facts making 
together one point : for if a plea contain duplicity, or .allego several dis- 
tinct matters, which require several answers to the same thing, it is bad^. 

Thirdly, it should be certain •, in point of form as well as substance : but 
certainty to a common intent is sufficient^; and that which is apparent 
to the court, by necessary collection out of the record, or is necessarily 
implied, need not be expressed S; as in setting forth the feoffment of a 
manor, it is unnecessary to state livery and attornment K So, that which 
is alleged by way of conveyance, or inducement to tho substance of the 
matter, need not be so certainly alleged as that which is the substance it- 
self Fourthly, every plea, for the sake of certainty, must be direct and 
positive, and not by way of argument or rehearsal K Fifthly, it should 
be so pleaded, as to be capable of trial, by the court upon demurrer or nvl 
iiel record, or by the jury upon an issue in fact K Sixthly, it should be 
inte, and capable of proof ; for truth is said to be the goodness and virtue 
of pleading, os certainty is the grace and beauty of it Seventhly, the 
plea shall be taken most strongly against him that pleadeth it ; for every 
man is presumed to make the best of his own case°. But lastly, wr- 
plusage shall never make the plea vicious, except where it is repugnant, or 
contrary to matter precedent 

In many cases, the law doth allow general pleading, for avoiding pro- General plcnd- 
lixity and tediousness ; and the particulars shall come on the other side p. c^es allowed. 
Thus, when a man is bound to perform all the covenants in an indenture, 
if they are all in the affirmative, ho may plead performance generally : 
but if any are in the negative, to so many he must plead specially, (for a 
negative cannot be performed,) and generally to the rest. So, if any ore 


* 2 Bos. & Pul. 427. and see 2 Chit. 
Rep. SOS. 2 Barn. & Cres. 477. S DowL & 
Ryl. 647.S.C. 

** 2 Chiu Rep. SOS. 2 Barn. & Crcs.477. 
S Bowl. & RyL 647. S. C. 

1 Salk. 170, 60. Gilb. C. P. 105. 157. 
Willes, 460. 1 H. Blac. 645. 1 Bos. & Pul. 
411. and see 1 Wms. Sound. 5 Ed. 28. (S). 
1 Chiu Rep. 132. (a). 1 Bam. & Cres. 465, 
6, 7.' 2 Dowl. & Ryl. 471, 2, S. S. C. 

^ Co. Liu 804. a. Steph. FI, 264, &c. 

* Co. lit SOS. 8. Steph. FL S42, &c. 
And as to certainty of placet see Steph. FI, 
297, &c. certainty of tme. Id, 811, &c. 
quantity, quality And valuer Id, SIA &e* ** 

the names of persons, Id, 319, Ac. 


f Co. Liu SOS. b. Steph. FI, 880, 81. 

* Co. Lit. SOS. 1>. Steph. FI. 357, &c, 

^ For (he cases on tliis subject, sec 2 Wms. 
Saund. 5 £d. 305. o. (IS). 

t Co. UU 303. a. Steph. FI. S74, &c. 
k Co. Liu SOS. a. S04. a. Hob. 295. 
Stepb. FI. SB4, Ac. 

> Co. Liu 303. b. 9 Co. 24, 5. 1 Marsh. 
207. 

” Hob. 295. and see Ste^ FI. 44^ &c. 
”Co. Du SOS. b. 

** Id, ibidm Steph, FL 417, Ac. And for the 
several cases that illustrate tho above rules, 
see Com. Dig. tiu Fleader, (E.) Ac. 1 Chit. 
H.4Ed.451,Ac. 46S,Ac. 
'Co.DuS0S.b. 




Conclusion of 
plea. 


Doctrine of 
set off 


otr ^ASID 

iit thedisjimetiTe, he miu^Bli0#^wUfehirfth6inhehath And 

if atiy are to be done of record^ he must shew the performance of these 
qieeUly, and cannot involfe them in general pleading. In setting forth 
a title, general estates in fee simple may be^geneiplly alleged; but the 
commencement of estates tml, and other particular lestates, must regu- 
larly be shewn, unless in some eases where they are alleged by way of in- 
ducement ^ : and the life of tenant in tail, or for life> ought to be averred 
Every plea o^ht to have its proper conclusion^: When the general 
issue is pleaded, ox the defendant simply denies some material fact alleged 
in the declaration, he should conclude his* plea by putting himself upon 
the country ® ; but where the plea advances new matter in the affirmative, 
the defendant should conclude it with an averment, or verification and 
prayer of judgment si actio : or, in other words, by professing himself 
ready to verify the plea, and praying judgment, if the plaintiff ought to 
have or maintain his action against him. An avowry however, wherein 
the defendant is an actor, and which is in the nature of a count, need not 
be averred ^ ; nor pleas which are merely in the negative, because a nega- 
tive cannot be proved. When a judgment, or other matter of record, is 
pleaded, the plea should conclude with a verification hy the record ; And 
where in debt, the matter of the pica shews there never was a good cause 
of action, as in debt on bond against an heir, who pleads rlens per disoent, 
the defendant, instead of concluding that the plaintiff ought not to have 
his action, may conclude that he (the defendant,) onght not to be charged 
with the debt, by virtue of the writing obligatory s. In an action of deht, 
the defendant, in pleading a tender, ought to conclude his plea, by pray- 
ing judgment if the plaintiff onght to have or maintain his action, to re- 
cover any damages against him ; for in this action, the debt is the prin- 
cipal, and the damages arc only accessary : but in assumpsit, the damages 
are the principal ; and therefore, in pleading a tender, the defendant 
ought to conclude his plea^ with a prayer of judgment, if the plaintiff 
ought to have or maintain his action, to recover any Tnore or greater da- 
mages than the sum tendered, or any damages by reason of the non-pay- 
ment thereof^. In pleading matter of estoppel, the defendant in his con- 
clusion ought to rely upon it K 


As the defence, in actions upon contracts, frequently consists in setting 
off mutual debts, it may here be proper to consider the doctrine of set off: 
and in what cases it must be pleaded, or may be given in evidence under 
the general issue ; and in the latter case, the notice of set off. 


* Co. Liu 808. b. 

» Id. tNd. stepb. Ft. 887, &c. Anit, 448. 

® Co. IdU 808. b. but lee 1 Wmi. Saund. 
5 Ed. 888. (8.) u to the difference between 
tenant for life and tenant hi tail 

® Co. UuSOffb. and see 1 ChiUiy. 474, 
&c. Stefdu Tt 888, &e. 486, ftc. And as to 
the mode of entitling pleadingly see id. 448, 


&c. 

* 8 Wras. Saimd. 5 Ed. 887. (1). 

^ Co. liU 808. a. 

■ 8 Salk. 516. 

Id. 888, 3* 1 lA Rayn. 884. 8. C 
Willes, IS. * ^ 

> 4 kUt. 80 S.k 



NOTICB. •r 8BT ;OBr. m 

At cdnunea law^ If the plaintiff ^$9 indebted to th^ defendant is iie At commoo law. 
mui^^ or even more than the defendant owed to ldni> jrct he had no me^ 
thod of striking a balanoe : the only way of obtaining relief was by going 
into a court of equity To remedy this inconvenience^ it was enacted By statutes, 
by the statute 2 Geo* II. c* 22* § 13* that where there are mutual 
" debts between the plaintiff and defendant^ or, if eithe|r party sue or be, 
sued as executor or administrator, where there are mutual debts be* 
tween the testator or intestate and either party, one debt may be set 
" against the other ; and such matter may be given in evidence upon the 
" general issue, or pleaded in bar, os the nature of the case shall require ; 
so as at the time of pleading the general issue, where any such debt of 
the plaintiff, his testator or intestate, is intended to be insisted on in 
evidence, notice shall be given of the particular sum or debt so intended 
“ to be insisted on, and upon what account it became due ; or otherwise 
Budk matter shall not be allowed in evidence upon the general issue.’* 

Thia clause was made perpetual by the 8 Geo. II. c. 24. § 4. ; and it 
having been doubted, whether mutual debts of a dijj'crent nature could be 
set against each other, it was by the last-mentioned statute ^ further en- 
acted and declared, that by virtue of the said clause, mtltual debts may 
be set against each other, either by being pleaded in bar, or given in 
evidence on the general issue, in the manner therein mentioned, not- 
withstanding that such debts are deemed in law to be of a different 
nature ; unless in cases where either of the said debts shall accrue by 
reason of a penalty, contained in any bond or specialty ; and in all 
casef, where either the debt for which the action hath been or shall bo 
brought, or the debt intended to be set against the same, hath accrued, 

** or shall accrue, by reason of any such penalty, the debt intended to be 
set off shall be pleaded in bar ; in which plea shall be shewn, how much 
is truly and justly due on either side : and in case the plaintiff shall re- 
" cover in any such action or suit, judgment shall be entered for no more 
than shall appear to be truly and justly due to him, after one debt bc- 
ing set against the other as aforesaid If an account has been settled, 
and balance struck between the parties, it may be given in evidence on the 
general issue ; but a defendant cannot reduce a plaintiff’s demand for 
goods sold, by producing a debtor and creditor account, in the hand-writ- 
ing of the plaintiff’s clerk, shewing goods to have been sold by defendant 
to plaintiff, unless he has pleaded or given a notice of set off*^. 

The actions in which a set off is allowable upon these statutes are debt. In w^t actions 
covenant, and assumpsit for the non-payment of money ; and the demand 
intended to be set off must be liquidated and such as might have been 

V" 

* 2 Bur. 820. 2 Ken. 580. S. C. 4 Bur. have been set off against a specialty debt. 

2220. Brown & Jffolyoak, 8 Geo. II. Bui Ni, PrL 

0 § 6. 179. Willesr 962, 8. 2 Blac. Rep. 671. 

* The day after the last act passed, Lord ^ 1 Car. & P. 138. 

Hardwicke, Ch. J. delivered fee opinign of * Peake's Cas. NL FrL 8 Ed. 56. and see 
fee court of King’s Bench* feat a djlt by uL 57. (a.) and fee cases there cited, 
simple contract might, by the former act. 




DcU must be 
due, before 
action brought 

Mutual, and due 
in same right 
Coses of part* 
ners. 


maik, the sultl^ ef one or , ether ^ jOtm^uAlonii A get off iherefert » 
never oQoigred in actloniof upen.thedai^ nor imJAi cm bond 

conditioned for the performanoe ef covenants Ac* ; nor in ixnmanly or 
0rr^fn|m^>for general damagea t;. And a penalty ^ or nneertain damages ^ 
cannot be made the subject of a selFoff. But where a bond is conditioiiied 
^fiir the payment of an annmty % or of UquidaUd damages^ a set off may 
be allowed : An^ a judgment may be pleaded by way of set off« though a 
writ of error he pending thereon g« The statutes of set off do not extend 
to an action of replevm^> But to an avowry or cognisance for rent« the 
plaintiff in replevin may plead in har the payment of ground rent S or of 
an annuity charged on the premises^; or of land tax^ Ac. paid for the 
same, after the rent distrained for had become due^ or whilst it was accru- 
ing ; though any previous payment of land tax^ Ac. cannot be pleaded in 
bar of an avowry or oognizanco for rent subsequently due In assnmpsU 
for goods sold and delivered, tho defendant may set off money due upon 
the plaintiff's acceptance, of which defendant has become holdegjincerthe 
sale, and before j^e delivery of the goods, though he has agreed to pay 
the plaintiff ready' money for them*^. And a debt barred by^the sta- 
tute of limitations cannot be set off: and if it be pleaded in bar to the 
action, the plaintiff may reply the statute of limitations" ; or if given in 
evidence on a notice of set off, it may be objected to at the trial 

In order to set off a debt, it is necessary that it should have existed at 
the time of the commencement of the action ; it having been determined, 
that a plea of set off, stating that the plaintiff was indebted to the defend- 
ant at the time of pica pleaded, is bad And the debts sued fof, and 
intended to be set off, must be mutual, mi due in the same right ‘i: there- 
fore, a joint debt cannot be set off against a separate demand, nor a sepa- 
rate debt against a joint one unless it be so agreed by the parties * ; but 


“ Bui m Pn*. 179. Wffles, «6l- 
198. IS Price, 4S4. S. C. 

^ 1 Esp. Ilcp. S78. S Campb. S29. 6 
Maulc & Sel 439. 8 Chit Rep. 161. 5 Barn. 
& Aid. 98. Auber v. Lews, E. 68 Geo.III. 
K. B. Man. Dig. Sa off. A* (6.) but see 
1 East, 875. 

8 Bur. 1084. 

^ 1 Blac. Rep. S94. 8 Blac. Rep. 910. 
Cowp. 56. 6 Dunlf. & East, 488. 4 Esp. 
Rep. 807. 1 Taunt 187. M*Clel. 198. 13 
Price, 434. S. a 

8 Bur. 880. 8 Ken. 530. B.C. 

' 8 Durnf. & East 88. 

* ISxjftMs V. JkcfUns, M. 85 Geo. III. 
K. B. S Durnf. & East 188. in nielu: but 
see 8 H. Blac. 878. 

" Baraes, 450. Bui Ni, Pri, 181. S. C. 
Croham v. Frame, H. 84 Geo. II. 
cock V. Tuffadif H. 87 Geo. III. K. B. 8 
Chit. Rep. 581. and see 4 Damf. & East 


612. (a). 8. C. cited. 

* 4 Durnf. & East 511. 

k 6 Taunt. 584. 2 Marsh. 920. S. C. 

' 1 Barn. & Aid. 183. 3 Moore^ 878. 1 
Brod. & Bing. 37. S. C. S Bam. & Aid. 516. 
and see 4 Moore^ 431. 8 Brod. & Bing. 69. 
S.C. 8 Chit. Rep. 531. (a). M<Cld. 688. 

4 Bing. 11. 

” 8 Maule & Sel 510. and see 8 Esp. Rep. 
686. 1 East 875. 6 Moore, 875. 1 Bing. . 
811. 8. C. 9 Dovl & Ryl 85. 

* 8 Sir. 1271. if 

? Bui m IVi 180. - 

’ 3 Durnf. & East 186. and see 1 
98. 

^ 1 Younge & J« 180. 

' 5 Maule & Sd. 489. but W Peake’s 
Ca8.iVs.iVi. 3 Ed. 880. 8 Rep. 469. 
594. . 

*8faitttl^ 



»debt doa to»defimdaM"iiaHntt^^ 

aemandonhiminhia owar^ht Vcm^ A pdUCjrbwker, Whd OnpdHctesrf 

makeg an insurance in his own name, for the benefit of his principal, and 
has a del credere commission, inaj it seems set off the amount of losses 
and returns of premium, in ah action brought against him by an under- 
writer for premiums. But where the insurance is made by the broker in 
the name of .his principals or he has not a cmnmissiotrdeicrdefere^, the 
losses and returns of premium, not being a mutual debt, cannot be mdde 
the subject of a set off. So, if an action be brought against a policy 
broker, by the aeeigneee cat executore of an underwriter, for premiums, 
where the insurance was mode by the broker in his own name oh a del 
credere commission, the defendant may set off the amount of losses hap- 
pening .and adjusted, or returns of premium becoming due, before the 
bankruptcy, or in the life-time of the testator ^ But a loss happening 
before 'the bankruptcy cannot be set off, in an action brought by the assig- 
nees of an underwriter against a broker, for premiums due to the bank- 
rupt, where the insurance was made in the name of the assured, and the 
broker w^ not intrusted with the policy, though he had a del credere 
commission, and had paid the loss to the assured before the bankruptcy^; 
nor where the insurance was made by the broker as agent, without a del 
credere commission, and there had been no adjustment, though the loss 
took place before the bankruptcy, and though the policy had always ro- * 

mained in the hands of tlio broker, and he had actually paid the amount 
of the loss to his principal And a broker who is indebted to the assig- 
nees of a bankrupt, for premiums due to them upon policies subscribed by ^ 

the bankrupt before his bankruptcy, is not entitled to set off returns of 
premium due upon the arrival of ships after the bankruptcy So, in 
an action by the executors of an underwriter against a broker for pre- 
miums duo on policies subscribed by the testator, the defendant cannot set 
off returns of premiunr which became due after the testator’s death * : and 
it makes no difference in this resp^, that the policies were effected under 
a del credere commission K A broker having adjusted a loss with an un- 
derwriter, and struck his name out of the policy and adjustment, after 
which he became bankrupt within the usual time of credit, it was holden 
that the underwriter could not set off against the assured, the balance due 
to him from the broker, at the time of adjusting the loss on the policy K 

5 Durnf. & East, 493. 1 Esp. 47. 6 Taunt 448. 2 Marsh. 186. S. C. 

^ 6 Durnf. & East 582. and see 2 Dumf. a 7 Taunt. 478. 1 Moore, 178. S. C. 

& East 476. • 4 Campb. 396. 6 TauDt5l9. 2 Marsh. 

IJL Maulo & Sel. 494. >2 Maule & SeL 215. S. C. 
tfkuttd see 4 Taunt 242. 4 Maule & Set <^4 Taunt 534. 

566. 7 Taunt 478. > 6 Taunt 443. 2 Marsh. 188. Holt M 

^ Wiisan & others^ assignees, v. Creighton PrL 88. S. C. 

& others, JiS Geo. 111. K. B. Marsh. ^ 6 Taunt 451. 2 Mardi. 141. S. C. Hdt 
Jnsur. 1 Ed. p. 204. 16 East 382. JVt PrL 89. n. 

^ 1 Dumf. & East 1 15. 2 Campb. > 3 Stark. Ni. PrL 16. 

586. and see 12 East 507. ^-4 Taitii|r 584. 
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AAid-i*ltoic<«h» goods cfAi^M 


Of husband and 
wife. 


Executors, and 
administrators. 


Assignee of 
bond. 


Trustees. 


Assignees of 
bankrupt. 


wkom he sold them undefa did ^defe did ilc^ dieelt^ 

tiine the name of Ai, bht diaelosed it soon after^ and paid A. the 
price of the goods> without an^ divections from B., the court held> that 
in an action by the aealgnees of to recorer the bdance due upon a re^' 
•ale of the goods^ made by the defendant on account of B., the defendant 
was not entitled to set off the money paid to A.^ either under the statute 
2 Geo. II. c. 22. $ 19. or 5 Geo. II. c. 30. $ 28*. 

In an action of dedt against a man on his own bond^ he is not allowed 
te set off a debt due to him in right of his wife'’: And a debt owing by 
the wife dum sola, cannot be set off in an action brought by the husband 
alonc> unless he has promised to pay the debt after marriage, and thereby 
made it his own Neither, for the same reason, can a defendant, sued as 
executor or administrator, set off a debt due to himself personally ; nor, if 
sued for his own debt, can he set off what is due to him as executor or ad- 
ministrator : And where an executor sues for a cause of action arising 
after the testator’s death, the defendait|‘ cannot set off a debt due to him 
from the testator^. The defendant cannot plead by way of set off, a bond 
debt of the plaintiff, assigned to the defendant by another, to whom and 
for whose use it was originally given ^ And one partner cannot set off 
a debt due to him from another, on the partnership account, unless a final 
balance has been struck^ and agreed to between the parties^. But where 
an action is brought by or against a trustee, a set off may be made, of 
money due to or from the cestuy qne trusts* And where goods belonging 
partly to A, and partly to B, were put'^up to auction at if.'s house, having 
been entered at the excise in A*e name, and the catalogue stated them ta 
be all the property of A. and C., being a creditor of A., purchased several 
of the articles, without being informed that part of them were the pro- 
perty of B; it was holden, that under these circumstances, the purchaser 
was entitled to set off, in m action brought by the auctioneer, the debt 
due to him from A K It was formerly^olden, that a set off could not be 
allowed, as against the assignees of a bankrupt ' ; but it has since been 
determined, that in an action at their suit, the defendant may set' off a 
debt due to him at the time of the bankruptcy ^ : And where an insured, 
being indebted to the underwriter on a balanoe of accounts, becomes bank- 
rupt, if a loss afterwards happen, the underwriter, in an action by the'as-' 
signeos, may deduct the balance due to him, from the amount of his sub- 


* 4 blaule & Sel. 566. 

* Bui. m PrL m 

* 2 Esp. Rep. 594. 

*WiUe*, 108. Ca8.Pr. CP. 151. Pr. 
Reg. 268. S. C and lee Willey 106. (1.) 
864. (a). BuL Nu JM, 180. 

* 16 East, 86. 

' 8 Bing. 170. 9 Mooie, 810. aC 
■ 1 Durnf. ik But, 688. and see WlSes, 
400. 8 Esp. Rqp. 557. 7 Dumf. & Eas^ 


859. S. C. 8 Chit. Rep. 887. 7 Taunt. 843. 
8 Marsh. 501. S. C. 4 Boro. & Cres. 547. 
7 Dowl. & Ryl. 48. S. C. 

* 7 Taunt 848. 8 Marsh. 501. S. 

» 1 was. 165. 

* Cowp. 188. and see the statutes 5 Geo. 
II. c. 80. § 88. 46 Geo. Ilh^e. 185. § 8. 
6 Geo. IV. e. 16. § 50. Holt 

6 Howl. & Ryl. 818. 5 Bam. 5 b Ores. 141. 
7i]^ & ityLiro.&a . 



seriptioik^ Sej aiaaleiof ||a piiopei^jaf aol of I m]i^ 
ruptcy, but more than two months bOfoxo the crnnniissMn issued^ is siaeo 
the 4S GeOk 111, c. 136* § !• o sale the banlompt^ end not by the assign 
nee ; and a creditor of the bankrupt^ having* become a pundmaer^ waa 
holdenj in an action brought by the assignee f<Mr the value of the goodflj to 
be entitled to set off against such claim^ the debt due to him from the 
bankrupt ; this, constituting a mutual credit betw^n the bankrupt and 
such creditor^ within the meaning of the above statute \ '^^ut a note in«« 
dorsed to the defendant^ after the bankruptcy, cannot bo set off® ; nor 
cash notes issued by the bankrupt before his bankruptcy, and payable to 
bearer, unless the defendant shew further, that such notes came to hio 
hands before the bankruptcy To enable the holder of a bankrupt's ac- 
ceptances to avail himself of them, in an action by the assignees against 
himself on his own acceptance, he must clearly prove, either that the ob- 
ligation to pay the bankrupt's acceptances subsisted before the bankruptcy, 
to bring the case within the ordinary law of set off, or that there was some 
connection in the origin of the trbnfiacticm, to bring it within the cases of 
mutual credit 

When either of the debts accrues by reason of a penally, the debt in- Plc&aing, or 
tended to be set off must be pleaded in bar ; and the defendant in hia 
plea, must aver what is really due ^ : which averment has been holden to 
be traversable «, though laid under a videlicet K But in all other cases, 
the defendant may either plead or give notice of set off, aO his election K 
And where, to debt on bond# the defendant pleaded a set off, and that 
11001. was due and no more, and the plaintiff replied generally that a 
larger sum was due, to wit, the sum of 17501. it was ruled, that the plain- 
tiff was bound to prove that more than 11001. was duc^. If, at the time 
of the action brought, a larger sum was due from the plaintiff to the de- 
fendant, than from him to the plaintiff, the action being barred, it seems 
more proper to plead the set off ; and it is usually pleaded in country 
cattseib to save the trouble and expense of proving the service of a notice. 

But where the sum intended to be set off is less than that for which the 
action is brought, a notice of set off should be given K A notice of set off 
can only be given, when the general issue is pleaded, without any other 
plea And the plea of non est factum, in covenant for non-payment of In covenant, for 
rent, is not considered as a general issue, under which the defendant can 
give a notice of set off : for in covenant there ft properly jqpeaking no ge- 
neral issue and if a verdict were found thereon for the plaintiff, there 


*S Marsh. 561. 5 Maule & Sel. 498. 3 
Price^^827. S. C. but see 4 Taunt 775. 
contf 30 . 

^ $ St 1 Bam. & Aid. 471. and see 2 
Cldt Reii.887. stat 6 Geo. IV. c. 10. $ 50. 
«2Str.l284t. 

® 6 jDumS^&'Bast 67. 

* 4 Taunt 888. and see 6 Taunt 617t 2 
Marsh. 209. S. C. 6 BamfA Crea 42. 

' SUt 8 Geo. 11. c. 24. § 5. 


■ 3 Dumf. & East, 65. 

^ 6 Durnf. & East, 460. 

> 2 Bur. 1231. BuL Ni. PH. 179. 
k Holt Ai IVi. 293. 

^ Bui. Ni. PH. 179. but see Lawo^ on 
Pleading, 538. 

* Rj. & Mo. 413. per Abbott, Ch. J. 
but see 6 Esp. Rep. 50. 8 Chit PI. 4 Ed. 
982. (4.) 983; (a.) contra. 

* Ante, 646. 




Notice^ when 
md how given. 


Form of. 


Belivciy of. 


KfTect of, at 
trial 


IToti^e of inlecK* 
tion to dispute 
petitioning ero» 
ditor’adebt, &c. 


AiiicmMi m. 

k6 mMSB, ^1^ eiiteriag ap off the debt 

dbetothed^ehdant*.^ ' ‘ ^ - ‘ t - 

' The notice of set off shonld ifegularly be given mth/'dr at the time of 
pleading the general issue'^r Though If it be not thi^ gireirl^ the courts on 
motion^ will give the defendant leave to ^thdtaw the general nsue^ and 
plead It again with a notice of isbt off : and such notice may be given with 
the general issnC; after the defendant has been ruled to abide by his plea 
In point of form^ a notice of set off should be almost^as certain as a de- 
daration: therefore^ where the notice of set off was in these words^ 
" Take notice that yon are indebted to ine^ for the use and ocenpation of 
** an house^ for a long time held and enjoyed^ and now lately elapsed 
it was deemed insufficient ^ : and it afterwards appearing, that the debt 
intended to have been set off was rent reserved on a lease by indenture, 
which was not mentioned in the notice, the chief justice said it was bad on 
that account also; for if this had been shewn, the plaintiff might prob^ly 
have proved an eviction, or some other matter to avoid the demai]||/i!f^hQ 
notice of set off is oumally written nndp^ the plea, and deliver^ therewith 
to the plaintiff's attorney ; and a copy of the notice should be kept by the 
defendant's attorney, it being necessary to prove the delivery of it at the 
trial of the cause 

When the defendant has a set off against the plaintiff, of which he gives 
notice, but does not appear at the trial to offer evidence in support of it, 
the plaintiff may either take a verdict for the whole sum he proves to l>e 
due to him, subject to be reduced to the sum really due on a balance of 
accounts, if the defendant will afterwards enter into a rule not to sue for 
the debt intended to be set off ; or, it is said he may take a verdict for the 
smaller sum, with a special indorsement on the postexA, as a foundation for 
the court to order a stay of proceedings, if another action should be brought 
for the amount of the set off 

It is sometimes necessary, in actions brought by or against the^w** 
fignees of a bankrupt, for the other party to give a notice 
of his intention to dispute the petitioning creditor’s debt, trading,- or 
adt of bankruptcy; it being enacted, by the statute 6 Oeo. IV. c:i!!6. § 
90. that in any action by or against any assignee, or in any action against 
any commissioner, or person acting under the warrant of the com-* 
^ misttoners, for any thing done as such commissioner, or under such 
warrant, no shall be required, at the trial, of the petitioning cre- 
" ditor’s debt debts, dr of the trading, act or acts of bankruptcy rc- 
" spectively, unless the other pi^y in such action shall, if defendant, ai ^ 

* 1 Stork. Ni, Pru 811. 6 Maule & Sel gives the action for use and occupatioa^^ 

164. 2 Out. Rep, SS8. S. C. Sel. iVt PrL * And see 2 Esp. Rep. 560. 569. 'j 
6 lid. 585. b^i see Bid. NL Pri. 181. mibJ 1 Cromp. 8 Ed. 156. And see fdftier 
UMlrdl : astoUie'nolustfofseto^Lawesionneiidi^ 

^ Ajipend. Chap. XXVII. § 7. Chap. XVI. p. 585, &c. and h to the plea 

*'2 i^. liter. of ^ oflC and the replications thereto, id. 

Dunif.& East, 60S, 4 : 51 fioks. Chap. XX. p. 769, &c. 

^ Bui Ni, Pri. lio, but note, dils was ' I Ctdnpb. 2^2. and* see 1 Chit Rep. . 
before the stat 11 Geo. II, c. 19. which 178. 
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“- or hffimt plea^itgt.miif.jitffliilb4ii^ Pffofif • 9il4q9t<j9 

writing to such assignee^ commissioner or other^pezsoii^ that , he intends 
f' to dispute, some and which of such matters * ; and in case anch notice 
shall have been given^ if such, assignc^^vcommissioner or othfr. person, 
shall prove the matter so disputed, or the othei party adi^ .jthe same, 
the judge before whom, the capse shall be tried may (if he tbinh fit,) 

" grant a certificate of such proof or admission ; and such assignee, conif 
missioner or other person, shall be entitled to the costs, to be taxed by 
the proper officer, occasioned by such notice ; and such costs shall, if 
such assignee, commissioner or other person, shall obtain a verdict, be 
added to the costs ; and if the other party obtain a verdict, shall 
be deducted from the costs, which such other party would otherwise Iw 
entitled tO' receive from such assignee, commissioner or other person V' 

And, by $ 92. of same statute, the bankrupt shall not (if he was with- Depositions 
" in the united kingdom at the issuing of the commission,) within /m action by assign 
months after the adjudication, or, (if he was out of the united debt of 

kingdom,) within ttvelve calend^^ months after thp adjudication, have ^"gi^cnoUcc" 
given notice of his intention to^ dispute the comn^ission, and have pro-* 
ceeded therein with due diligence, the depositions taken before the com- commission, &c. 
missioners, at the time of or previous to the adjudication, of the petition- 
ing creditor's debt or debts, and of the trading, and act or acts of bank- 
ruptcy, shall be conclusive evidence of the matters therein respectively 
contained, in all actions at law or suits in equity, brought by the as- 
signees, for any debt or demtuid for which the bankrupt might have 
sustained any action or suit.*' 

Where the defendant, in an action brought by the assignee of a bank- Form of notice, 
rupt, intends to dispute the trading, petitioning creditor's debt, or act of 
bankruptcy, the notice should specify which of these matters it is in- 
tended to dispute ; it not being sufficient to give a general notice, that he 

to dispute the bankruptcy In a previous case, arising upon the At what tine ^ 
-fQ Geo. III. c. 121. f 10« where the general issue had been 
pl^^ before the passing of that act, it was deemed unnecessary for 
the^ilaintifF to prove the petitioning creditor's debt, trading, or act of 
bankruptcy ; but a judge, under these circumstances, would have given 
the defendant leave to withdraw his plea, and plead it de novo, with 
the notice required by the act^. So, in a case which occurred after 
the passing of that act, where a defendant, in an action Jby the assignees 
of a bankrupt, pleaded the general issue, without giving notice of his . in- 
tention to dispute the bankruptcy, but before the time for pleading had ex^ 
jmd, delivered the general issue again, with notice of his intention, such 
pno^Kwas deemed insufficient*: The defendant in sudi cw ought to 
'^hafb moved for leave to withdraw his plea, Ac*. a notice by the 
plaintiff, of his intention to dispute the act of bankruptcy, served at tho 

' ' ' • 'i ' / . 

* For the formfl of notices on this statute^ * 8 Campb. 184. andsee Wightw. 

see Append. Chap. XXVII. § 8, 0, 10. 80. 6 Mooie^ 489. 

* And see stat. 49 Geo. ill. c. 181. $10. M Stark. iVL iVi's88. ’ 

^ 6 Barn. & Cres. 537. 
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Ol^ KMICB I'D 'ASdlOtmtAi 8t6. 

tame time tiie igsiieiadelireKed, nHtfa' hotke ef tlial (sn the beeh of it, h 
not sufficient: It must be given before iteue joined*, ^e notice may 
be served on the assignee, by delivery to his atttnney ^ : but service of the 
notice, by leaving it with a mdd servant at the dwelling house of the as- 
signee, ianot sufficient K And the notice given by a defendant is not to 
be considered as part of his regular evidence in the cause ; but may be 
proved at the beriming of the trial, and immediately puts the plaintiff 
upon strict proof of the trading, petitioning creditor’s debt, or act of 
bankruptcy 

In an action of treipass, brought by a bankrupt against his assignees, 
to try the validity of the commission^, or in trover by a third person 
against the assignees*, althongh they are not named as assignees on the 
record, if the plaintiff do not give any notice of his intention to dispute 
the petitioning creditor’s debt, &c. the commission and proceedings under 
it Bare primd facie evidence for the defendant, to prove the trading, petition- 
ing creditor’s debt, and act of bankruptcy ; though the plaintiff may not- 
withstanding call witnesses to contrhdltof the depositions respecting them 
So, in an action of ttespasc^ against Ibie assignees of a bankrupt and their 
servants, the proceedings may be read in evidence, where no notice has 
been given under the statute, of the plaintiff's intention to dispute the 
bankruptcy, although there arc other defendants on the record, besides the 
assignees And where the defendant, in an action at the suit of the 
assignee of a bankrupt, for the balance of an account, had attended a 
meeting of the commissioners, and exhibited the account between him 
and the bankrupt, and afterwards made a part payment to the plaintiff on 
that account ; the court held, that this was primd facie evidence, as 
against the defendant, that the plaintiff was assignee, and that it was not 
necessary to produce the proceedings under the commission, the defendant 
not having given notice of his intention to dispute the bankruptcy But 
where the assignees are no parties to the record, and their title only inci- 
dentally comes in question in the course of the defence, it must be proved 
in the same manner as before the statute ; although no notice of contest- 
ing the bankruptcy has been given by the opposite party * : And the de- . 
fendant, though he has not given notice that he intends to dispute the 
proceedings under the commission, may nevertheless give evidence to dis- 
prove the act of bankruptcy \ 

If no notioe be given by the opposite party, that the validity of the * 
commission is meant to be disputed, the petitioning creditor’s debt is 
held to be sufficiently proved, by the deposition of the petitioning cr^^ 
ditor himself before the commissioners K So, in an action for goods^^||Mv 
and delivered, brought by the assignees of A. against whom a commilllon 

* 4 Campb. a07. > 8 Stark. ITi. Fn. 188. 

* 8 Taunt. 686. 1 Bam. & Aid. 677. 

* 8 Campb. 384. I 4 Taunt. 741. 

* 8 Campb. 861. 4 Campb. 807. * 8 hlaufe ft S^L 666. Holt Nu Pn. 190. 

* Gow, 84. I 8 Campb. 493. 

' 8 Cam(d>. 484. 
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OF OXLXVWING GSNERAIi tI88UE, &C. 

^ bttijdcrttptcy ksuedi on the petition of certain pmona who alleged that 
a debt was due to them aa ossignees of B. a banlmpt ; the court heU> 
that the petitioning Greditor’s debt was sufficiently proved by the pro- 
duction pf the proceedings under the commission^ no notice of an in- 
tention to dispute it having been given ; and that it was not ipCumbent 
on the plaintiffs to give any other evidence^ that the petitioning creditors 
were the assignees pf B ^ And where, upon the trial of an action of 
trespass, in which tlie deflradant justified under a commission of hanlo- 
rupt issued against the plaintiff, no notice having been given to dispute 
the commission, whidi was put in, with the proceedings under ,it, and a 
perfect petitioning creditor’s debt did not appear upon the proceedings ; 
the court of Common Pleas nevertheless held, that the validity of the 
commission could not be disputed** : But in order to make the depositipns 
evidence of the petitioning creditor’s debt, where no notice has been given, 
it ought to appear therefrom that the debt was due at the time of the act of 
bankruptcy And a deposition, stating that the bankrupt absented himself, 
and admitted that he did so for the purpose of avoiding Bis creditors, but not 
specifying the time of such admissio^' is notprtmd foUsie evidence to prove 
the act of bankruptcy In an action by a bankrupt against his assignee^, 
to try the validity of the commission, where notice is given only to dis- 
pute the act of bankruptcy, and the defendants read the two depositions 
on the file of the proceedings, which prove the trading and petitioiiing 
creditor’s debt, the residue of the proceedings are not to be considered in 
evidence, and the plaintiff’s counsel has no right to inspect them **» 
When the assignees of a bankrupt arc nonsuited, they are not entitled, 
under the above acts, to the costs of proving, after notice, the pptitioniiig 
creditor’s debt, trading, and act of bankruptcy 


The general issue is delivered, in the King’s Bench, to the plaintiff’s 
attorney, or entered in the general issue book, kept by the clerk of the 
judgments ? ; and need not be signed by counsel. There are also certain 
common picas in that court, which need not be so signed ; such as plene 
adminislravit, bankruptcy in the defendant **, a special non est factum, 
solvit ad diem *, conipcrnit ad diem to a bail bond \ or nul iiel record to an 
action on a judgment or recognizance ; in covenant, when the plea con- 
cludes to the country ; and in trespass, son asshuH demesne, liberum tene» 
mentum, or not guilty to a new assignment. These pleas must be cTc- 
Uvered to the plaintiff's attorney ; anE not entered in the.general issue 
or fled in the office of the clerk of the papers : and if they be so 
or filed, the plaintiff is not bound to notice them, but may sign judg- 


Delivcry, or 
entiy of gone- 
ral issuer in 

K.K 

What pleas need 
not be signed, 
in that court. 


What pleas must 
be delivered. 


* 2 Barn. & Ores. 560. 4 Dowl. & Ryl. 
S7. S. C. 

4 Bing. 34. 

* 1 Stark. ^uPn. 466. 

^ Id, 353 and see 8 Moor^ 536. 1 Bing. 
426. S. C. 

* 4 Camp. 191. 


^ 3 Moore^601. 1 Brod. & Bing. 275. S. C. 
> R.T. 5& 6 Geo.lL (5). K.B. 1 Chil. 
Rep. 715. 

^ 6 Durnf. & East, 496. 1 Chit. Rep. 99^ 
^ 5 Duni£ & East^ 661. 

^2Barn.& Aid. 392. I Chit Eep. 

S.C. 
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OF SIQHIKO^ DELIVERING, 

mentfisfor want of aplea*. S(^ a gen^ dmuim to part of a deok^ 
tioh, and the general issue to the rest ^ or a general demurrer, to a plea of 
nU dAd in an action of debt on bond S must delivered to the opposite 
attorpey, and not Jiled with the derk of the papers. All pleag and de- 
murrers upon writs of error^ scire facias, and audita quefda, ought also to 
be delivered, Jin the King’s Bench and, by a late rule of that courts 
pleas cannot be delivered after ten o’clock at night. But, except in the 
foregoing cases, it is a rule, that all special pleas must be signed by 
counsel ' ; and fled in the office of the clerk of tho papers fi, who makes 
copies of them, if required, for the plaintiff’s, attorney : And all double 
pleas must be filed, and not merely ddivered to the plaintiff’s attorney; 
though two pleas be pkaded, which separately need only have been de- 
livered \ But where an avowry was not filed, but delivered to the 
plaintiff's attorney, and on demand of plea in bar, and to know if de- 
fendant’s attorney might sign judgment of non pros, or whether plaintiff 
would save that expense, by paying the rent and costs then incurred, 
plaintiff’s attorney told him, he mi^ sign judgment if he pleased, which 
he accordingly did ; the court, und|f;thcse circumstances, discharged tho 
rule for setting aside the judgment, with costs C 

In the Common Pleas, all pleas, whether general or special, are either 
delivered to the plaintiff’s attorney, or filed with the prothonotaries : Tlic 
general issue, when delivered to the plaintiff’s attorney, must be drawn 
up at length, in the same manner as when it is filed in the office ^ : And, 
except where the defendant appears in person, all pleas must be pleaded 
in thd name of an attorney of this court I The following pleas did not 
formerly require a serjeant’s hand, viz. comperuit ad diem, son assault de^ 
mesne, plene administravit, riens per discent, ne unques executor or nd- 
ministrator, nul tiel record, per minus, per duress, itfra aetatem, and solvit 
ad diem^: But it, is now usual to sign all these pleas, except comperuit 
ad diem, nul tiel record ”, and soMt ad diem ”, which arje considered as ge- 
neral issues ; and it has been determined, that a plea of non assumpsit in^ 
fra sex annos^, or plea of bankruptcy in the defendant 4, must in .this 
coiurt be signed by a serjeant ; although the latter plea need not, we lave 


* 6 Durnf. & East, 661. t Barn. & Aid. 
m. 1 ChiL Rep. 81 1. S. C. Id. 285. S. F. 
8 Chit. Rep. 805. 

S Dow!. & RyL 248. 

* 5 Barn. & Cres. 766. 8 DowL & Ryl. 
009. S. C. 

<R.T. 12 W.III.(fl).K.B. 

* R. M. 41 Geo. III. K. B. 1 East, 1S8. 
f R. E. 18 Car. 11. K.B. 8 Chit. Rep. 

SIR 1 Car. & P. 95. a. And for the origin 
and reason of the signature of pleas coun- 
iel,see8WU8. 74. 8 Bam. & Aid. 898. 1 
CUtRep.8]LS.C. 

* KT. 8 Joe. L v^. 1. R.T. lOGsr.IL 
R.:M. 8 W.&M.XB. 

” S East, 885. 


* Fingsbury v. Vaid^r^, E. 88 Geo. III. 
K.B. 

k Cas. Pr. C. 126. Pr.Reg. S06. S.C. 
Barnes, 2S9. S. P. 

^ Barnes, 859. Pr. Reg. S07. S. C. Ante, 
566. but see S Bos. & Pul. 111. ante, 97. 
( 6 ). 

® Cas. Pr. a P. 41. Pr.Rcg.888^f^S, 
C. Barnes, 365. " 

* 8 Blac. Rep. 816. but see 8 Wilt. 74. 
contra. 

” 5 Dumf. & Easts 663. and see Imp. C. 
P. 6 Ed. 839. 

» Cas. Pr. C. P. 41. 

171. 



tic. ^ 

be si^ed Bbnb£u So, all doublif'j^teaa 

are reqtxired to be signed bfy a serjeant and if a pleai whidi ought to 
be signed, 1^ delivered or filed without a serjeant’s hand, the ]ilaintifF may 
sign judgment, as if no plea had been pleaded ^ : Anf although a de- 
fendant conduct his cause in person, yet if he file a special plea, it is a 
nullity, unless it be signed by a serjeant or counsel ^ 

In the King’s Bench, the defei}dant cannot commofidy waive the ge- Waiviivif ge- 
neral issue, or a general demurrer, and instead thereof give a special demw^rerv^mT 
plea or demurrer*: but it is said, that if the general issue be not entered, pleading, or de- 
the defendant may waive it, and plead specially, without leave of the m I^B. 
court, in Jbttr days ^ ; or, as it should seem, before the adjournment day 
of the term or within the first Jive days of the ensuing term ^ ; and 
even after^vards, where it is not to the prejudice or delay of the plaintiff, 
the defendant, by leave of the court, may withdraw the general issue, in 
order to plead specially or to plead it again, with a notice of set off or Or, with notice 
of the defendant’s intention to dis^^te the petitioning creditor’s debt, 

&c K or upon bringing money into edii^ But, on a lOotion to strike out 
the plea of the general issue, and fife a plea that the plaintiff was con- 
victed of felony, the defendant must produce a certified copy of the record 
of conviction, and prove the identity of the party convicted In the In C. P. 
Common Pleas, the dcfendiint has been allowed, under circumstances, to 
withdraw a general demurrer, and plead the general issue*; or, where no 
delay or inconvenience would arise, to withdraw the general issue and plead 
specially p, or plead it again with a notice of set off, or upon bringing 
money into court 4, or to add a special pl^ to those already pleaded Adding ipcciat' 
But, in general, the court will not permit a demurrer to be withdrawn, 
after a trial has been lost * ; nor unless a full and reasonable cause be 
shewn for so doing*. And they would not formerly have given the de- 
fendant leave to withdraw the general issue, in order to plead it again, 
with a plea of the statute of limitations 

In the King's Bench, if a special plea or special demurrer be put in. Striking out 
and the book is made up, and delivered to the defendant’s attorney, he 
may, by the ancient practice of the court, if not under terms of pleading in K. B, 


• 671. 

*> Imp. C. P.6 Ed. 241. 

® Pr. Beg. 288. 

<> M 3 Bos. & PuL 171. 3 faunt 386. 
ji/i/e, 567. 

• R.T. 5 & 6 Geo. II. (&). K. B. 1 Wils. 
29. fN^Marg. Rich. Pr. K. B. 256. 

• 1 Ld. Raym. 674. 3 Salk. 211.274. 
S.C. 

» Say. Rep. 87. 

^ JPnuF. utr, Jfanci,37, R.T. 5 & 6 Geo. 
II. (5). K.B. 

> 2 Str. 906. 1181. 1 YTtlijp 177. 254. 1 
Blac. Rep. 357. 

VOL. I. 


‘ 8 Str. 1267. 

* 668 . 

2 Str. 1271. 1 WOh 254. S. C. cited. 

" 2 Chit. Rep. 400. 

^ Barnes, 337. Cos. Pr. C. P. 135. S. C. 

* Barnes, 346. 2 Wils. 204. 264. 

Barnes, 289.*^2. 

' Id. 362. 

* Cas. Pr. C. P. 141. Barnes, 155. S. C. 

* 6 Moore^ 405. 

" 2 Wils. 253. and see Barnes, 338. 1 
Biac. Rep« 35* 2 Durnf. & East, 390. fnit 
see 8 lEast, 124. 1 Bos. dc FoL 

228. Ante, 471. 
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OF ABIDING BY PLBAS^ 

issuahh), strike out the special plea or demurrer^ and return it with the 
general issue^ or a general demurrer To prevent this> if the defendant 
plead a dilatory or frivolous plea, the court in term-time, or a judge in 
vacation^, will order him to abide by it, or plead fiQme other plea, pe- 
remptorily, on the morrow or, if it be tbwards the end of the term, 
(that the plaintiff may have suflicient time to give notice of trial,) the 
court will order the defendant, if he will not abide by his plea, to plead 
another instantly, provided always that the time allowed by the common 
rule to plead be expired ^ : And the practice is the same> udth regard to 
frivolous demurrers^. The motion for these purposes is a motion of 
course, requiring only counsel’s signature. But where the defendant is 
under terms of pleading issuahly, he is bound to abide by his plea ; and 
cannot afterwards strike out a special plea or demurrer, when the book is 
made up, and return it with the general issue ®. After a rule for the de- 
fendant to abide by his plea, the plaintiff cannot sign judgment as for 
want of a plea, without an application to the court ; although such a 
rule will not prevent the court from allowing the plaintiff to sign judg- 
ment ' 

When the defendant, in the King's Bench, is ruled to abide by his plea, 
he either abides by it or pleads another : In the former case, he may 
afterwards demur to the plaintiff's replication ; in the latter, he can only 
jdead the general issue \ to which, however, he may add a notice of set 
off* : And, whether he be ruled to abide by his plea or not, it is a gene- 
ral rule, that the defendant cannot waive a special plea or special de- 
murrer, but ill order to plead the general issue ^ ; though leave has been 
given under circumstances, for the defendant to add a plea after issue 
joined, and even after two terms liavc elapsed since he first pleaded *. In 
the Common Pleas, the defendant must always abide by his plea, after 
the plaintiff has replied to it ; and therefore where the plaintiff moved 
that the defendant miglit abide by his plea, the court rejected the motion 
as unnecessary But after a special plea pleaded, though the plaintiff 
has prepared his replication, yet the defendant in that court may the 
same term, before the delivery or filing of the replication, waive his spe- 
cial plea, and plead the general issue, without paying costs “ : And where 
the defendant pleads fairly, and there has been no delay °, the court on 
motion will at any time gii’-e film leave to withdraw a special plea, and 
plead the general issue, upon payment of costs, iji order to let in a trial 
upon the merits. But where a defendant has already pleaded a tender v. 


* 2 Salic. 615. 'R. T. 6 & 6 Geo. II, (b). 
K. B. 1 W,l,. 29. 

3 Bur. 781. 2 Ken. 483. S. C. 

^ Api»cn(l. Chap. XXVII. § 14. 

^ S Salk. 516. R.T. 5 & 6 Geo. II. (5). 
•' White y. Gimis, T. 57 Geo. III. K. B. 
^ 1 Chit. Rep. 565. mnotis.' and seed 
IVIaule A Sel. .518. 

“ 3‘Str. 1331. 


^ I Durnf. & East, 693. 

^ I(L 694. in notis. 

1^2 Sir. 960. 1 Wils. 29. 

1 1 WUs. 223. 

" Cooper V. Mansfiddj T. SI Geo. III. C. 
P. Imp. C. P. 7 Ed. 258. AiUe, 484. (u.) 
“ Cas. Pr. C. P. 165. 

® 2 Wils. 891. 

Barnes, 330. 



OF ABIDING BY FLEAS, &C. 

or the plaintiff has been delayed \ the court Avill not grant this indulg- 
ence ; and in one instance it was denied, where the defendant had pleaded 
a sham plea ^ : but in a subsequent case, where the defendant's ^attorney 
not having received instructions as to the nature of the defence to an 
action, pleaded a sham plea, and afterwards swore to merits, the court al- 
lowed such pica to be withdra^vn on terms 

* 2 Wils. S92. ‘ 7 Taunt. 278. 1 Moore, 28. S. C. 

Id. 869. 
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CHAP. XXl|lI. 


Of Replications, and subsequent Pleadings. 

. Rule to reply. WlIEN the defendant has put in his plea, he may rule the plaintiff to 
reply by obtaining a rule from the master, in the King’s Bench, on the 
back of the plea ; which is entered with the clerk of tli6 rules, and a copy 
served on the plaintiff’s attorney : In the Common Pleas, the rule to re- 
Wlien given. ply is given on a jjrffcipe, with the secondaries. This rule may be given 
at any time in term, or within sixteen days after, in the King’s Bench 
or Exchequer ® ; and, in the Common Pleas, when time to plead has been 
obtained, if the defendant plead, and 'give a rule to reply, before the ex- 
piration of that time, the rule to reply'>hrill be of no avail, unless he give 
Term's notice of. notice of his plea If the rule be not given till Jour terms have elapsed, 
after plea pleaded, the plaintiff must have a term's notice ® of the defend- 
ant's intention to give it, unless the cause hath been stayed by injunction 
or privilege which notice must be given before the essoin day of the 
term e ; and it is usual to give the rule on the day after the term is ex- 
pired*'. And where a cause has stood over for several terms, the rule to 
reply must be given of the term in wliich the judgment of fwn pros is 
When it expires, signed The rule to reply expires in Jour days exclusive after service, in 
the King’s Bench; and Sunday, or any holyday on which the court does not 
sit, or the office is not open, if it be not the last, is to be accounted a day 
Judgment of within the rule K If the plaintiff do not reply within the time limited, 
not replying. Obtain an order for further time, which may be obtained on a judge's 
summons, in like manner as an order for further time to plead, the defend- 
ant may sign a judgment of mm pros * ; and it is not necessary for him, in 
the King s Bench, to demand a replication, the service of the copy of the 
rule being deemed in that court a demand of itself”' : but, in the Common 
Pleas, a replication must lie demanded in writing, by the defendant's at- 
torney ” ; after which, if a replication be not delivered, or filed at the pro- 
thonotaries office, in due time, he may sign a judgment of non pros ®. And 
it seems that such judgment may be signed by one of two defendants in 

• Api)end. Chap. XXVIII. § 1, 2, 3. 6 2 Str. 1 164. 

* Imp. K. B. 10 Ed. 264. And the prac- Imp. K. B. 10 Ed. 264. 

lice is tlie same in the Common Pleas, ex- * 2 bhit. Rep. 288. 

cept that after Easter term, the rule must be ^ R. T. 1 Geo. II. (o). K. B. 

given in ten ^ays. Imp. C. P. 7 Ed. 295. i Append.'cbap. XXVIII. § 6, 6. 

® R. H. 16 Geo. III. m Scac, Man. Ex. « Imp. K. B. 10 Ed. 263. 

Append. 280. « Append. Chap. XXVIII. § 3. 

•> 1 New Rep. C. P. 273. • imp. K. B. 10 Ed. 263, 4.496. Im"p. C. 

® Append. Chap. XXVIII. § 4. P. 7 Ed. 294, 6. 

' R. O;. 5 & 6 Geo. 11. (6). K. B. 
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OF SETTING ASIDE PLEAS. 

IrespasSf who has pleaded separately • ; or for not replying to a plea, as to 
one of several counts in a declaration This is a final judgment ; on 
which the defendant may tax his costs, and take out execution 

Within the timll^'Buiited l^the rule to reply, or order for further time, 
the plaintiff either moves ths^ourt to set aside the plea, if unfounded ; or, 
admitting it to be well founded, in point of fact as well as law, he disem- 
times his action \ enters a nolle prosequi stel processus^ or cassetur billa 
vel breve or, in an action against an executor or administrator, takes 
judgment of assets in futuro^^ &c.; or, admitting the fact, he denies the 
law by a demurrer ; or, admitting the law, he denies the fact, or confesses 
and avoids it, or concludes the defendant by matter of estoppel. 

If the defendant plead in abatement after a general imparlance, or to the 
jurisdiction of the court after a special imparlance, the plaintiff, we have 
seen **, may sign judgment, or apply to the court by motion to set aside the 
plea. We have also seen, that when it is doubtful whether the plea be is- 
suable, the better way, in term time, is to move the court to set it aside * : 
And in general, if it be not clear that a bad plea may be considered as a 
nullity, the safest course is not tpaign judgment, but to take issue thereon, 
demur, or move the court to set it aside \ When the defendant pleads a 
release, fraudulently obtained from the nominal plaintiff, to the prejudice 
of the party really interested, and for whose benefit the action is brought, 
or from one of several plaintiffs to the prejudice of the rest, the court on 
motion will set aside the plea, and Order the release to be delivered up to 
be cancelled : Thus, where the obligor of a bond, after notice of its being 
assigned, took a release from the obligee, and pleaded it to an action 
brought by the assignee, in the name of the obligee, the court of Common 
Pleas set the plea aside ; and under these circumstances, would not allow 
the obligor to plead payment of the bond *. So, if a person who is sued 
by a landlord, in the name of his tenant, procure a release from the nominal 
plaiiitifl^ the court will order the release to be delivered up, and permit 
the landlord to proceed : And where a landlord, with the permission of 
his bailiff, who had made a distress for rent, commenced an action, in the 
bailiff's nanfe, against the sheriff, for taking insuflicient pledges, and the 
bailiff afterwards, without the landlord’s privity, executed a release to the 
sheriff, who pleaded it puis darrein coiitinuance, the court of Common 
Pleas set aside the plea, and ordered the release to be delivered up to be 
cancelled So, a plea of release by one of several plaintiffs was set aside 
by the court of King’s Bench, without costs, on the terms of indemnifying 


* Ptiilpot V. MuUer, T. 83 Geo. 111. K.B^ 
^ 4, Barn. & Cre&. 135. 

Imp. K. B. 10 Ed. 863, 4. 496.^Imp. C. 
P. 7 Ed. 294, 5. 

^ Append. Chap.XXVlll. $ 9, 10. 

11, 18, 13. 

f/d. Chap. XXVI. 5 7. 

> Id. Chap. XXII. $ 10, &C. 21, Ac. and 
see 1 Chit. PL 4 Ed. 498. 

^ Ante, 463, 4. 476.638, 9. and see aide. 


534.636. 

* AnU, 473. 
k Ante, 565. 

^ 1 Bos. & Pul. 447. and see the case of 
Crtnb and wife v. D'Aeth, T. SO Geo. III. 
7 Dumf. & East, 670. (6). 7 Moore, 617. 
1 Younge & J. 362. 

* Doug. 407. and sec 7 Durnf. A East, 
670. (a). 1 Bos. A Pul. 448. (o). 

■ 7 Taunt. 48. 
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OF DISCONTINVANCE. 


Discontinuance. 

Of process, or 
pleading. 


Continuance of 
process. 


Defore dcclora* 
tion. 


After declara- 
tion, issue, ver- 
dict, or de- 
murrer. 


•After judgment 
default. 


Entry of con- 
tinuances. 


the plaintiffii who had released the action^ against the costs of it> although 
the consent of such plaintiffs had not been obtained before action brought ; 
it appearing that no consideration had been given for the release^ and that 
the plaintiffs sued as trustees for the creditors of .an insolvent person *. 
But^ except a very strong case of fraud be mrae out> the court will not con- 
trol the legal power of a co-plaintiff to release the action ^ : And unless the 
plea be set aside^ a judge at nisi prius has no equitable furisdiction^ and 
can only look to the strict legal rights of the partiettfttp(^ the record : 
Therefore ifj in an action for goods 8old> the defendant pi^te a receipt in full 
signed by the plaintiff, evidence cannot be admitted, by way of answer to 
this defence, that the plaintiff had assigned all his effects for the benefit of 
his creditors, that the action was brought by his trustees in his name, that 
no money p^ied when the receipt was given, and that the plaintiff on the 
record and the defendant had colluded together to defhat the action 
If the plaintiff perceive that he cannot maintain his action, it is usual 
for him to take out a rule for leave to discontinue. Discontinuance in a 
civil suit, is either of process, or of pleading ; The former, before judgment, 
is the act of the clerk : but after judgmeiit, it is the act of the court ^ : 
the latter, of which something has been already said is the act of the 
party* The process, or proceedings in a suit, should be regularly continu- 
ed from term to term, or from one day to another in the same term be- 
tween the commencement of the suit and final judgment ; and if there be 
any lapse or want of continuance thalf is not aided, the parties arc out of 
court, and" the plaintiff must begin de novo. Before declaration, there is, 
properly speaking, no continuance « ; though we have seen **, that the par- 
ties^by consent might have obtained a day before declaration, which was 
called a dies datus prece partinm : After declaration, and before issue 
joined, the proceedings are continued by imparlance * / after issue joined, 
and before verdict, by vicecomes non misit hreve ^ ; and after verdict or de- 
murrer, by curia advisari %niU *. In the King’s Bench, the practice is 
never to enter continuances till the pica roll is made up, though the de- 
claration be of four or five terms standing And after plea pleaded, 
though the plaintiff have day to reply for several terms, yet no mention 
need be made on the roll, of any imparlance or continuance After 
judgment by default, and writ of inquiry awarded, there is no subsequent 
continuance between the parties, in the Common Pleas®; but in the 
King's Bench, it is otherwise. Continuances may be entered at any time p : 


“ 1 Chit Rep. S90. 

** 7 Taunt. 481. and see 4 Moore, 192. 7 
Moore, S56. 

* 1 Campb. 892. and see 1 Chiu Rep. 
391. in notis, 6 Moore^ 497. 

" CarU 61. 1 Salk. 177. 1 Wils. 40. Id. 
803. cites Com. Rep. 419. 

* Ante, 660, 61. 

f 1 Str. 492. 1 Wils. 40. 
»Gilb.C.P.40. 

** Attir, 421. 


* Append Chap. XXII. § 6. 19. 41* j 
Chap. XXX. § 2. 4. 6. ^ 

^ Api^a. Chap. XXX. § 46. 49. 52. 

1 Append. Chap. XXII. § 41. Chap. 
XXIX. § 3, 4. aap. XXXIX. § 3, 4. 

" 1 Salk. m. 2 Ld. Raym. 872. S. C. 

” 5 Co. 75. 8 Wins. Saund. 5 Ed. 1. e. 
( 8 )- 

® 11 Co.6.b. Ydv.97. 1 RoL Abr.486. 

P Aide, 162. 
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OF DISCONTINUANCE. 

And in a late case^ the court "granted leave to enter continuancea after 
verdict^ in order to arrive at the justice of the case •. The want of a con- 
tinuance is aided by the appearance of the parties ** : And as a disconti- 
nuance can never ibe objected pendente ptacito^^ so after judgment^ it is 
cured by the statute of jcofaHs It has even been holden^ that a conti- 
nuance may be added^ after judgment in tx penal action ®; but then, there 
must be somethhig to amend by 

A rule to discontinue « may be had either before or after declaration ; 
and it is usually/granted upon payment of costs ^ An executor or admi- 
nistrator is liable to costs upon a discontinuance, when he has knowingly 
brought a wrong action ^ ; but when tliat is not the case, he may have 
leave to discontinue, without paying costs * : And where, upon setting 
aside a verdict for the plaintiff, the costs are directed to abide the event, 
and then the plaint^ discontin^s the action, the defendant is not entitled 
to the costs of the trial The rule to discontinue is a side-bar rule ; and 
may be had as a matter of course, from the clerk of the rules in the King's 
Bench, at any time before trial or inquiry**: and leave has bqieu given to 
discontinue after argument, and before judgment on dcipurrer 4 And 
even after a special verdict, the plaintiff may discontinue, by leave of the 
court, because that is not complete and final ; but in tliis case it is a great 
favour P : And it is never granted after a general verdict p, or writ of in- 
quiry executed and returned *1, nor after a peremptory rule for judgment 
on demurrer In replevin, the avowant, though an actor, cannot have a 
rule to discontinue ^ : And where a rule to discontinue is obtained by un- 
fair practice, the court will discharge it ^ 

The court of Common Pleas will not permit the demandant in a writ of 
right to discontinue ** : And a discontinuance is not a^owcd in that court, 
after a special verdict, yi order to adduce fresh proof in contradiction to 
the verdict*. The plaintiff cannot have leave 'to discontinue, pending a 
rule for judgment as in case of a nonsuit ^ : And where he moved to dis- 
continue upon payment of costs, after judgment given for liim on demur- 
rer, but not entered of record, and a writ of error brought, and bail put in 
thereupon, tlj^e court refused to make a rule to discontinue, without pay- 


* 7 Durnf. & East, 618. 

*> 1 Wils. 40. 6 Durnf. & East, 255. 

® Cro. Jac.211. 

S2 Hen. VIII. c. SO. Cro. Eliz, 4-80. 
\Cro. Jac. 528. S Lev. 374. ,.6 Durnf, & 
^ East, 255. 

‘ 2 Str. 1227. 1 Wils. 125. S. C. in Cam, 
Scac, 6 Durnf. & East, 255. 618.>>. 
f 1 Wils. 303. 

* ^pend. Chap. XXVIIF.* § 7, 8. 

» Ik M. 10 Geo. !!.(»). k.B. 

> Comb. S99.* 

^ Cu. Pr. C. P. 79. Barnet, 169. S. C. 
3 Bur. 1451. 1 Blue. Rep. 451. S. C. 2 
New Rep. C. P. 72. 


* 2 Str. 871. 4 Bur. 1927. 8 Moore, 689. 

1 Barn. & Aid. 56<*. 

“ 1 Salk. 178, 9. 

“3 Lev. 440. 1 Str. 76. 116. 

** 1 Salk. 178. 

** Carth. 86. 

' 1 Salk. 172. and tee 2 Wins. Saund. 5 
Ed. 73. (1). 

* 1 Str. 112. 

4 Bur. 2532. 

. “ 1 New Rep. C. P. 64. 2 Nw Rep C. 
P. 429. 

* 2 Blac. Rep. 816. 
y Barnes, 816. 
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of custi on. 
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recovery of 
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cioua arrest, dec. 


meiit o( coiU on the** writ of efror^ Afiter notice of trial given^ and 
rc^Iarly oonntennanded, the plaintiff^ in the Common Pleas^ obtained 0 
rale to discontinue^ upon papnent of costs ; and it appearing that after 
the notice of trial> and before the countermand^ a witness for the defendant^ 
who resided gn London, had set out fmr the Yitt assizes, the question was, 
whether the expense of this witness could be allowed the defendant in 
costs : The court held, that as the oountermand was the costs for 

this witness could not be allowed . 

The rule to discontinue is obtained ftom the derk rales in the 
King^s Bench, or secondaries in the Common Pleas; but in the latter 
court, if it be after plea pleaded, the defendant’s attorney must first con- 
sent to a yule in the treasury chamber in term-time, or before a judge in 
vacation ^ dse there must be a rule to shew cause. And upon a rule 
to discontinue, tho plaintiff must get an ^pointmen|[1^om the master in 
the King’s Bench, or prothonotaries in the Coihmon Pleas, to tax the 
costs, and siirvc a copy of it on the defendant’s aftorncy ; it having been 
l^^cn, service of a rule to discon^ue, without an appointment 

to is not of itself a discontinuance of the action In the 

King’s Bench, the master will tax the costs ejr parte, if the defendant’s 
attorney do not attend On the first appointment * : But in the Common 
Pleas, nnotlicr cony of the rule must be made, in case of non-attendance, 
and a second appqli^^cnt obtained thereon, and served as before, and so 
a third time ; and ir he do not attend the third appointment, the protho- 
iiotaries will tax the costs ex parte The costs being taxed, are to be 
forthwith paid ; otherwise the plaintiff may be compelled to proceed in the 
act^ : for the rule being conditional, is & stay of proceedings ; and it 
has been holdcn, t||at for the non-payment of these costs, the plaintiff is 
nut liable to an attachment b. An averment in gn action for a malicious 
arrest, that the suit is wholly cn^ aad determined, is proved by evi- 
dence of the rule to discontinue upon payment of costs, and that the costs 
wore bix)|d and paid, without producing the roll, with judgment of dis- 
cgfitinuancc entered Upon it K And where a rule to discontinue, on pay- 
ment of costs, was obtained by the plaintiff on the 6th of February, but 
the costs were not taxed until th^llth of March; the court held, that 
when the costs were taxed, and the judgment of discontinuance entered 
up, it related back to the day When the rule for a discontinuance was ob- 
tained, and that the action was to be considered discontinued from that 
time ^ So, a rule for discharging the deftndatit out of custody at thef 

* Barnes, 160. < 7 & East, 6 . and see S Sir. $ 

^ J(L 307. Sed qturre; for in a late case, 122llt 3 kfltule & SeL 158. 6 Bam. & Aid. 

the expenses of a witness, under similar cirw 905. 1 DowU & ByL 656. S. C. 

cunistance^ were allowed hy the prothono- ^ 4 Campb. 814. 1 Stark. Ni. Pru 48. S. 
tary: and see 1 Price, 381. Post, Chap. C and see 2 ftarn. & Crei. 698. 4 DowL 

XXXV. & Ryl. 187. k C 4 Bam. & Cre8.fl. 6 

' Inji. A r. 7 Ed. m DowL&RyL12.&C. * 

«6DiirtJLftEut,765. >1 Buii.&Cia.649. 3 SovLARyL 

;iiB|i.K.B.10Sd.675. 3.S.C. 

' Imp. C.F. 7 Ed. 783>i. 



OF A N01i|r» raOSBQUr* 

plaintiff's suit^ in an acti<m on a bill of exchangg^ and that aU ftirtber pvoib 
oeedings in the cause should be stayed, and the UU of exchange delivefcd 
up to the defendant, has been deemed evidence of the termination of the 
suit ^ But it seems, that a judge’s order to stay proceedings on payment 
of costs, and proof of such^fj^l^ent, is not sufficient evidence that the*fir8t 
suit is at an end \ And where it was averred in the declaration, that the 
defendant vob)|itaf^y permitted his suit to be discontinued for want of 
prosecution, and ^^Ihercupon it was considered by the court that he should 
take nothing4!^ W'bill, prout patei per recordnm, whereby the suit was 
ended and determined ; it ^va8 holden, that this averment was not proved 
by the production of a rule to discontinue ; but the rbodird having been 
averred, ought to have been proved ^ 


A noUc prosequi is ^n acknowledgment or agreement by the plaintiff, 
that he will nut further prosjicutc his suit, as to the wholex>r a part of,|he 
cause of action ; or, where tSere arc several defendants, mdHBl soma m* 
one of them **. 

On a plea of cofeerlure^ &c. if the plaintiff cannot answer it, he ifaay 
enter a ndle prosequi ns to the whole cause of a6tion ; but the defendant 
in such case is entitled to costs, under the 8 Eliz. e. 2 So, if the 
defendant demur to one of several counts of a demration, the plaintiff 
may enter a mlk prosequi as to that count which is demurred to, and 
proceed to trial upon the other counts or, if he join in demurrer and 
obtain judgment, he may enter a nolle prosequi as to the issue, and pro- 
ceed to a writ of inquiry on the demurrer B; And if the plaintiff enKr a 
tiolle prosequi as to any of the counts in a declaratioH, he is not entitled 
to costs on such counts \ But, aftqj: a demurrer for mis-joinder, the 
plaintiff cannot cure it, by entering It nolle prosequi ^ ; And if there be 
a demurrer to a declaration, consisting of two counts, against two defend- 
ants, because one of them was not named in the Jast count, 4S^e plain- 
tiff cannot enter a fiolle prosequi on that count, and proceed on the other b. 

If there be a demurrer to part, and an issue upon other part, and the 
plaintiff prevail on the demurrer, it was in one case holden, that without 
a twUe prosequi as to the issue, he cannot have a writ of inquiry on the 
demurrer ; because, on the trial of the issue, the same jury will ascertain 
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the damages for that part which is demurred to^. But> in a subsequent 
case ^ where the declaration consisted of four counts, to three of which 
there was a plea of non assumpsit , and a demurrer to the fourth ; and, 
after judgment on the demurrer, the plaintiff took out a writ of inquiry, 
and* executed it : this was moved to be set aside, there being no nolle pro^ 
seqtii on the roll ; and it was insisted, that the plaintiff ought to take out 
a venire^ as well to try the issue, as to inquire of the damages upon the 
demurrer: Sed per Curiam^ that is indeed the course, where the issues 
arc carried down to trial, before the demurrer is detei^iied, and in that 
case the jury give contingent damages ,\ but here, the demurrer being de« 
termined, and the plaintiff being able to recover all he goes for upon the 
fourth count, there is no reason why we should force him to carry down 
the record to nisi prius : and as to the want of a nolle prosequi upon the 
roll, he may supply that, when he comes to enter the final judgment ; if 
not, the defendant will have the advantage of it upon a writ of error : 
The judgment upon the inquiry must stand.” ^ 

In action • In trespass, or other action for a wrong, against several defendants, the 

plaintiff may, at any time before final judgment, enter a tiolle ^irosequi as 
to one defendant, and proceed against the others ^ : And so in assumj)sit, 
or other action upon contract, against several defendants, one of whom 
pleads bankruptcy, or other matter in his personal discharge, the plaintiff 
may enter a nolle prosequi as to him, and proceed against the other de- 
fendants So, in trespass against several defendants, where the jury by 
mistake have assessed several damages, the plaintiff may cure it by enter- 
ing a noth prosequi as to one of the defendants, and taking judgment 
against the others But a nolle prosequi cannot be entered as to one de- 
fendant, after final judgment against the others And it seems that in 
assumpsit, or other action upon contract, against several defendants, tlie 
plaintiff cannot enter a noUe prosequi as to one, unless it be for some mat- 
ter operating in his personal discharge, without releasing the others e, 
where the plaintiff declares on a joint contract against two defendants, 
and one of them pleads infancy, the plaintiff cannot enter a nolle prosequi 
as to him, and proceed against the other defendant in that action ; but 
' should commence a new action against tlic adult defendant only \ In en- 

tering a nolle prosequi, the plaintiff need not be amerced pro folso cla^ 
more ; but it is sufficient that the defendant be put without day 
8iet jtrocvmts. Of a nature similar to a fiolle prosequi, is the entry of a slet processus 
by 'which the plaintiff agrees that all furthet proceedings in the action 
shall be stayed. This entry is usually made, where the defendant becomes 

‘ 1 Salk. 219. 12 Mod. 658. S. C. 19. 

^ 1 Sir. 632. 8 Mod. 108. S. C. and see f 2 Salk. 465. 

7 Duriif. & East, 473. 1 Wms. Saund. 5 * 1 Wils. 89. and see 2 Manic &. SeL 23. 

Ed. 109. (1). 444. 6 Taunt 179. 

* Hob. 70. Cro. Car. 239. 243. 2 Rol. 3 Esp. Rep. 76. 5 Esp. Rep. 47. S. P. 
Abr. 100.' 2 Salk. 466, 6, 7. S Salk. 244^ 5. and see 3 Taunt. 307. 4 Taunt. 468. 

1 Wils. 806. 1 1 Str. 574. 

< 1 Wils. 80, k Append. Chap. XXVIII. § 11. 

•11 Co. 5. Cro. Car. 230. 243. Carth. 



OP A CASSETUR BILLA, &C. 

insolvent pending the action ; and the object of it is to prevent him from 
obtaining judgment as in case of. a nonsuits 

On a plea in abatement^ if the plaintiff cannot deny the truth of the 
matter alleged^ and it is sufRcicnt in law to quash the bill or %\Tit, he may 
enter a cassetur hillay vcl breve ^ ; or, in other words, pray that the bill or 
wit may be quashed^ to the intent that he may exhibit or sue out a better 
bill or writ against the defendant : and upon such entry, the defendant is 
not entitled to costs. For the purpose of making this entry, a roll should 
be obtained, of th^ term of the declaration, on which the declaration and 
plea should be entered : after which, the roll is taken to and docketed 
with the clerk of the judgments, in the King’s Bench ; and the master 
having marked the cassetur billa thereon, it is filed with the clerk of the 
treasury In the Common Pleas, the roll is obtained from the protho- 
notaries, with whom it is afterwards docketed and filed 

Ill an action against an executor or administrator, if the defendant 
plead i)hnc administrdvi^ and it cannot be proved that he has assets in 
hand, the plaintiff may confess the plea, and take judgments of assets in 
fuluro; which is an interlocutory or final judgment, accor^ng to the na- 
ture of the action : and if it be only interlocutory, there must be a writ 
of inquiry to complete it. So, in an action against an insolvent debtor or 
fugitive, whose future effects remain liable to the payment of his debts, 
the plaintiff may take judgment for his demand, to be levied of those 
effects 

A replication, denying the truth of the plea, is either in denial of the 
whole, or a part of it ; and such denial is either direct and immediate, or 
consequential to, and preceded by an inducement : the latter mode of de- 
nial is called a traverse 

When the defendant’s plea consists merely of matter of fact, triable by 
the country, in excuse or justification of the injury complained of, as 
where the defendant, in trespass and assault, pleads son assault demesne, 
or justifies in an action for words, there the plaintiff may reply generally, 
that the defendant committed the injury of his own wrong, and without 
any such cause as the defendant hath alleged ; which puts the whole 
matter of the plea in issue, and is called a replication de injurid sud pro^ 
prid, absque tali causa e. But where the plea consists of matter of re- 
cord, as well os matter of fact, or the defendant claims, in his own right, 
or as servant to another, any interest in the land, or any common or rent 
issuing out of the land, or a ;way or passage over it, there dc injurid, &c. 
generally is not a good replication ^ ; but the plaintiff must cither deny 


• 7 Taunt. 180. 

Append. Chap. XXVI. §7. 

“ Imp. K.B. 10 Ed. 218,19. 
‘»Ii^.C.P.7Ed.279,80. 

• 1 Durnf. & East, 80. Append. Chap. 
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Ed. 500, Ac. 

* Crogate's case, 8 Co. 67. 

^ Id, arid, and see Willes, 52. 99. 202. 7 
Pricey 670. Yet, where the title alleged is 
only inducement, de injurid, &c. generally, is 
a good replication. 2 Wms. Saund. 5 Ed. 
295. (1). And see further, as to the replica- 
tion of de injuria, &c. and when allowed, or 
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OF TRAVERSES. 

the matter of recordi or traverse the title specially ; or^ admitting the 
matter of record or title^ he must reply^ that the defendant committed the 
injury of his own wrong, and without the rmdue of the cause alleged by 
the defendant. So if the defendant, without claiming any interest in the 
land, justify under an authority derived immediately or mediately from the 
plaintiff, or by authority of law, de injuria, &c. generally, is not a good 
replication. 

When there is an affirmative and negative, either in express words or 
by necessary implication ^ or a complete confession and avoidance, a tra- 
verse is unnecessary and superfluous. But when there are two affirmatives 
which do not impliedl;^ negative each other, or a confession and avoidance 
by argument only, it is necessary to add a traverse. A traverse is a de- 
nial of the whole, or most material point of the adversary’s pleading ^ ; 
or, if there W several points equally material, of one of them ^ : and it 
should consist of some matter of fact, triable by the country, either ex- 
pressly alleged*^, or necessarily implied ^ Matter of inducement there- 
fore, or conveyance to the action a mere suggestion surmise or supposal, 
the time and place, or what is alleged under a if immaterial, is not 

allowed to be traversed ; nor matter of law or mere legal inference ; 
matter of intention, which is not triable, as the scietis in an action of de- 
ceit ; matter of record which is not triable by the country ; or apy other 
matter, which is not expressly alleged, or necessarily implied. But matter 
of inducement, &c. is traversable, if material^. 

Every traverse ought to have a proper inducement ; and if that be bad, 
the traverse is insufficient ^ : But the inducement to a traverse does not 
require much certainty ; though the traverse itself should be certain \ and 
neither too large nor too narrow *, that is, it should deny so much as is 
material, and no more. The proper words for beginning a traverse, are 
ahsquc hoc ; but any words tantamount arc sufficient, ns el non : And tlic 
replication ought not to conclude to the countiy^, unless it comprise the 
whole matter of the plea. There cannot be a traverse after a traverse, 
when the first was apt and material : but it is otherwise, when the first 
traverse was not to the point of the action, or immaterial And the 
king is allowed to take a traverse after a traverse, when his title appears 
by office, or other matter of record. 

The want of a necessary traverse, or a traverse that is unnecessary and 
superfluous, is merely form, and aided after verdict, on a general demurrer. 


not proper or advisable, and the fonn of it, 1 
Chit, ri, 4 £d. 585, &c. Steph. PI, 166, &c. 
•2Str. 1177. 1 Wils.6. S. C. 

Steph. PI. 256, 7. 

*/£/.258,9. 
d Id. 216, 17, 16. 

«/d.218,19. 

« Id. 212, 13. 257, 8. 

B Id. 215. 

^ See further, as to the r<aturc and proper- 


ties of traverses in general, and their didlreiit 
kinds, Ac. Stepli. PI. 170, &c. 230, &c. And 
as to special traverses, and what fact may be 
traversed or denied, sec 1 Chit. PI. 4 £d. 
531, &c. Steph. 188, &c. 

» Steph. H. 208, 9, 10. 
k Id. 213, 14. 

>/e2.259, &c. 

“ /d.210, 11. 

■id. 211, 12. 
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or by pleading over. A traverao improperly taken is alSb aided in like 
manner j as where it is without an induoementy or of an immaterial pointi 
or of one that is not the most material^ or too large, or too narrow, or after 
a former traverse * * * * . 

If the plaintiff cannot deny the truth of the plea, he may confess and Replication, in 
avoid it, or conclude the defendant by matter of estoppel. Avoidance, avoSance. ***** 
we have seen is either by matter precedent, which is called an avoid* By matter pre- 
ance in law, or by matter subsequent, which is called an avoidance in 
fact And it is a rule, with regard to estoppels, that they should be Estoppels, 
pleaded with certainty in every particular ^ ; and in pleading or replying, 
the party must rely upon them ®. 

Ill general we may observe, that the qualities of a replication are simi- Qualities of 
lar to those of a plea : therefore it should answer the whole matter alleged, 
and be single certain, direct and positive, triable, and capable of proof double. 

33ut though a replication must not be double, yet it may contain several May contain 

distinct answers to different parts of the plea : Thus, at common law, to'ilifll*ren*part8 

where the defendant in assumpsit pleads iiifiuicy, to a declaration con- 

sisting of several counts, the plaintiff may reply, as to part of his demand, 

that it was for necessaries ; to other part, that the defendant was of full 

age at the time of the contract ; and to other part, that he confirmed it 

after he came of age \ So, if an executor or administrator plead several 

judgments outstanding, and no assets ultra, the plaintiff may reply, as to 

one of the judgments, uni iiel record; and to another, that it was olitaincd 

or Iccpt on foot by fraud K And to a plea of set off, consisting of several 

demands upon judgment or recognizance and simple contract, the plaintiff 

in his replication may give several answers ; as, to the judgment or rc- 


* For the above rules respecting traverses, 
and the cases which illustrate them, sec Coin. 

Dig. tit. rU’adcTj (G.) &c. And sec further 
as to traverses when necessary, and wlicn 
not; 1 Wms. Saund. 5 Ed. 8.5. (1). 133. 
(4.). 207. d. c. (3, 4, 5). 209. (7, 8.) 2 Wms. 
Saund. 5 Ed. 5. (3). dO. (3). what may or 
may not be traversed; 1 Wms. Saund. 5 
Ed. 23. (6.) 298. (3). 312. d. (4, 6). 2 
Wms. Saund. 5 Ed. 10.(14). 200. (21, 22.) 
in what manner a traverse should be taken; 
1 Wrns. Saund. 5 Ed. 82. (3). 268. (1). 
209. a. (2). 2 Wms. Saund. d Ed. 207. 
(24). 295. 6. (2). of a traverse after a tra- 
verse; 1 Wms. Saund. 5 FaI. 22. (2). and 
when and how the want of, or a bad or dcfec- 

ive traverse is aided ; 1 Wms. Saund. 5 Ed. 
14. (2). 20. n. (1). Sec also 1 Chit. Tl, 4 
Ed. 531, &c. Steph. Ft. 188, &c. 

^nie, 643. 

See further, as to replications in confes- 


sion and avoidance, 1 Chit. PI, 4 Ed. 540, 
&c. Steph. PI. 219, &c. 

^ Co. Lit. 303. a. 

« 1 Wms. Saund. 5 Ed. 325. a. (4). And 
see further, as to estoppels, 1 Wms. Saund. 5 
Ed. 216. (2). 2 Wms. Saund. 5 Ed. 418. 
(1). 1 Chit. PI. 4 Ed. 522, 3. Steph. PI. 
239, 40, 41. uinte, 662. 

f But see 2 Earn. & Cres. 908. 4 Dowl. 
& llyL 579. S. C. 

® Sec further, as to these qualities, I ChiL 
PL 4 Ed. 556, 7. Steph. PI. 264» &c. 297, 
&c. 342, &c. 

^ But a promise made after the commence- 
ment of an action, is not sufficient to sustain 
a replication that the defendant, (wlio had 
pleaded infancy,) ratified his' contract after he 
came of age. 2 Barn. 8c Cres. 824. 4 DowL 
& Ryl.545. S.C. 

* 1 Wms. Saund, 6 Ed. 337. a. b. (2). . and 
see 1 Salk. 298. 1 Ld. Raym. 263. S. C. 
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OF ASSIGNING BREACHES^ &C. 

cognizance, nuV tkl record, and to the simple contract, that he was not 
indebted, or the statute of limitations ^ 

At common law, when an action was brought on a bond with a penalty, 
conditioned for the performance of covenants, the plaintiff could only 
have assigned ofie breach of the condition, by which the forfeiture was in- 
curred ; for if he had assigned several breaches, the declaration would 
have been bad for duplicity ; and if the issue joined on the breach as- 
signed had been found for the plaintiff, he was entitled not only to re- 
cover the penalty, that being the legal debt, but also to take out execution 
for the same, although it far exceeded the amount of the damages actually 
sustained ; and the defendant could only have obtained relief in a court of 
equity. For preventing these inconveniences, to the plaintiff as well as 
to the defendant, it was enacted by the statute 8 & 9 W. III. c. 11. § 8. 
that in all lustions upon any bond or bonds, or on any penal sum, for 
" non-performance of any covenants or agreements, in any indenture, 
deed or ^vriting contained, the plaintiff or plaintiffs may assign as many 
“ breaches as he or they shall think fit ; and the jury, upon the trial of 
such action or actions, shall and may assess, not only such damages and 
costs of suit as have heretofore been usually done in such cases, but 
also daiAagcs for such of the said breaches, so to be assigned, as the 
plaintiff^ upon the trial of the issues, shall prove to have been broken ; 
and that the like judgment shall be entered on such verdict, as hereto* 
fore hath been usually done in such like actions.” This statute, we 
have seen is cmnpulsor^ on the plaintiff, to proceed in the method it 
prescribes : and under it, the breaches may either be assigned in the de- 
claration, or in the replication. It was not formerly usual to assign them 
in the declaration ; but this is now commonly done, for avoiding the ne- 
cessity of a suggestion after judgment on demurrer, or by confession or 
nil (licit, or after a plea of 7wn cst faciinn, &c. : And where they are so 
assigned, the defendant may deny the truth of them in his plea ; and, if 
necessary for his defence, may plead several matters. But when the 
breaches are not assigned in the declaration, the usual course of pleading 
is, for the defendant in his plea to set out the condition, and plead per- 
formance generally ; upon which the plaintiff assigns the breaches in his 
replication In debt on bond, conditioned for the payment of mortgage 
money, when the defendant })leads that he paid the money according to 
the condition, the plaintiff in his replication may take issue thereon, and 
conclude to the country, without assigning any further breach**: And in 
general, the breaches ore held to be sufficiently assigned, though they arc 

• 1 Chit. IV. 4 Ed. 600, 601. mitted by the plea, the plaintiff must have 

^ Ante, 684. assigned it in his replication, and concluded 

® Per Chambre^ J. 6 Taunt. 390, 1 Marshy with a verification, so as to give the defendant 

97. S. C. 2 Chit. Rep. 298. (a). And see an opportunity of answering it. 

Com. Dig. tit. Pleader, F. 14. and the au- Moore^ 198. and see 2 Chit. Rep. 697. 

thorities there cited ; which it seems, that and the cases there cited, 
at common law, where a breach was not ad- 
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not said in terms to be according to the form of the statut€K After a plea 
of non est factum or that the bond was obtained by fraud &c. when 
the breaches are not assigned in the declaration^ the plaintiff, in the King’s 
Bench, is allowed to suggest them, in making up the issue ; and proceed 
to assess damages thereon, at the time the issue is tried. This suggestion 
may be entered at any time before the trial ; though, where the issue has 
been previously made up and delivered on such plea, it is irregular to de- 
liver a second issue with a suggestion, without a summons and judge’s 
order And, in a late case ®, leave was given by the court of King’s 
Bench to the plaintiff, in debt on bond conditioned to perform an a^vard, 
after judgment for him upon a plea of judgment recovered, and writ of 
error allowed, to execute a writ of inquiry upon the above statute, and to 
sign a new judgment, on the terms of paying costs, and putting the de- 
fendant in statu quo, &c. But, in the Common Pleas, on a plea of gene- 
ral performance, if the plaintiff, instead of assigning breaches in his re- 
plication, deny the performance and conclude to the country, and then 
suggest breaches of the condition, it is bad on demurrer ; and if the de- 
fendant do not demur, but take issue and go to trial on the question of 
performance, the court will after verdict award a repleader 

In order to avoid duplicity, when a party is to answer two matters, and Pn^csinndo, 
yet by law he can only plead or reply to one of thcm,.h€ may pro/c.yi 
against the one, and plead or reply to the other : as where a delivery and 
acceptance are stated, of money or goods, &c. he may protest against the 
delivery, and take issue on the acceptance ; or if a defendant plead that 
he is seised in fee of land, and prescribe for common of pasture, &c. the 
plaintiff in his replication may protest against the seisin, and take issue 
on the prescription. This is called a prolcslation, or, from the gerund 
used in making it when the proceedings were in Latin, a proteslando ; and What, ami its 
is defined to be a saving to the party who takes it, from being concluded 
by any matter alleged, or objected against him on the other side, upon 
which he cannot take issue A protestando is said by Lord Coke to be 
an exclusion of a conclusion ; or a safeguard to the party, which keepeth 
him from being concluded by the plea he is to make, if the issue be found 
for him ^ ; And where it is doubtful whether a pleading be good, it is 
usual for the opposite party to protest that it is insufficient in law, before 
he answers it. But that whjich is the ground of the party’s suit cannot What may, or 
be taken by protestation ; for it may be denied by answer, and issue may 
be joined upon it : as in detinue by the executor of A., the defendant can- 


^ 13 East, 3. and see 5 Durnf. & East, 
540. 

^ 8 Durnf. & East, Sob. and sec 1 Esp. 
llep. 277. Apjxind. Chap. XXX. § 10. 

‘ 5 Maule & Sel. 60. 2 Chit. llep. 298. 
S.C. 

^ 8 Durnf. 8c East, 255. 

® 14 East, 401, 

f 5 Taunt. 386. 1 Marsh. 95. S. C. And 


for the mode of proceeding in general, on the 
statute 8 & 9 W. Ill, c. 1 1. § 8. see I Wms. 
Saund. 5 Ed. 58. (1). 2 Wms. Saund. 5 Ed. 
187. (2). SeL NL Pn. 6 Ed. 591, &c. 1 
Chit PI. 4 Ed. 504, &c. 540. Jlnle, 583, 
&c. 

B Plowd. 276. 6. Finch, L. 359, 60. 

** Co. Lit. 124. b. Doc, Plac, 296. 
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not take hj protestation that A. did not makor the plaintiff his executor 
for it is the ground of the auit^ and utterly destroys the plaintiff’s action ; 
and that which is the effect of the party’s suit cannot be taken by po- 
testation ^ Also it is a rule, that a protestation which is repugnant to, 
or inconsistent with the plea, or an idle and superfluous protestation, is 
not good ^ 

A protestation is perfectly inoperative in the pleading in which it is 
used, it neither admitting nor denying any thing in that suit : and where 
one pleads a plea, and takes another maj:ter by protestation, and the issue 
is found against him, the protestation is of no service ^ ; it being a rule, 
that a protestation does not avail the party that takes it, if the issue be 
found against him, but only prevents a conclusion where the issue is found 
for him, unless it be a matter that cannot be pleaded or on which issue 
cannot be joined * ** ; and then it shall be saved to the party protesting, 
though the issue be found against him ^ 

The only additional quality required in a replication, is that to be con« 
sistent with, and do not depart from the declaration. Departure in plead-i 
ing is, when a man quits or departs from the case or defence which he has 
iirst made, and has recourse to another ; or, in other words, when the re- 
plication or rejoinder contains matter not pursuant to the declaration or 
plea, and which does not support and fortify it Thus, if the declara- 
tion be founded on the common law, the plaintiff in his replication cannot 
maintain it by a special custom, or act of parliament K So, in an action 
of debt on an arbitration bond, if the defendant plead " no award made,” 
and the plaintiff, in his replication, set out an award, and assign a breach, 
the defendant cannot rejoin that the award was not tendered or is void \ 
or that the defendant hath performed, or been ready to perform it \ So, 
in action of debt on bond, conditioned for the payment of an annuity, 
if the defendant plead no such memorial as the statute requires,” to 
which the plaintiff replies that there was a memorial, which contained the 
names of the parties, &c. and the consideration for which the annuity was 
granted, and the defendant rejoins that the consideration is untruly al- 
leged in the memorial to have been paid to both obligors, for that one of 
them did not receive any part of it ; this rejoinder is bad, as bdng a de- 
parture from the plea"'. So, in an action of debt on bond, conditioned for 
the performance of covenants, if the defendant plead performance, and 


* Plowd. 276. Doc, Flac, 296. and see 
Moor, S56, 6. Cro. Car. 366. 8 Wlls. 109, 
10. 116. 

** Bro. Abr. tit Protestation, t 5. Plowd. 
276. 

' Bro. Abr. tit. Protestation, 14. 

« Finch, L. 360. 

* Plowd. 276. b, Co. Lit. 124. 6. 

' For the several cases on this subject, sec 
2 Wnis. Sound. 5 Ed. 103. (1). See also 3 
Blac.Com.3il, 12. Reg. iVac. 70, 71. 3 


Reeve's Hist 437. 1 Chit. PI. 4 Ed. 533, 
&c. Steph. PL 235, &c. 

^ Co. Lit 304. a. 2 Wils. 98. and sec 2 
Wms. Saund. 5 Ed. 84. (1). 189. (3). 

Co. Lit 304. a. 1 Lev. 81. 3 Lev. 48. 
* 1 Lev. 300. 2 Wms. Saund. 5 Ed. 188. 
S.C. 3 Salk. 123. 
k 1 Lev. 85. 127. 133. 1 Wils. 122. 

' 1 Sid. 10. 

4 Durnf.& East, 585. 
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the plfllntifif reply and assign a breach, the defendant cannot rejoin any 
matter in excuse of performance*. But where the rejoinder discloses 
new matter^ in explanation or fortification of the bar, it is no departure**: 

Thus^ where the defendant^ in an action of deht on an arbitration bond, 
pleaded no award,” and the plaintiff in his replication set out the 
award, and the defendant in his rejoinder stated the whole award, in 
which was recited the bond of submission, by which it appeared, upon the 
face of the award, that it was not warranted by the submission, and then 
demurred ; the court held, that the rejoinder was not inconsistent with, 
nor a departure from the plea In scire facias against bail, they pleaded In scire faehs 

that there was no ca. sa, against the principal, the plaintiff replied, by 
shewing the ca, sa, and a return of jim est inventus, the defendant re- 
joined that the ca, sa, did not lie four days in the oihee ; and this, on de- 
murrer, was holden to be a departure ; although, by the practice of the 
court, the proceedings were on that account irregular, and might have 
been set aside But where bail, sued in scire facias upon their recog- 
nizance, pleaded that no ca, sa, was duly sued out, returned and fled, 
against the principal, according to the custom and practice of the court, 
to which the plaintiff in his replication shewed a writ of ca, sa, issued 
into Middlesex, it was holden to be no departure for the defendant to re- 
join, that the venue in the action against the- principal was laid in London; 

^r that sustains the plea 

Time and place, when material, cannot be departed from ; as, in an As to time and 
action upon a bond^, or promissory note®, the plaintiff in his replication 
cannot vary from the day laid in the declaration. So, in an action for a 
local trespass, he cannot reply that it was committed at a different place. 

But when the time laid in the declaration is immaterial, there, if it be- 
come necessary by the defendant’s plea, the plaintiff in his replication 
may depart from it ; as in trespass **, or trover *, or upon a general indehi^ 
talus assumpsit -when the time becomes material by the defendant’s plea 
of a release, tender, or the statute of limitations, &c. So, in an action for a 
transitory trespass, when the defendant pleads a local justif cation, the 
plaintiff, in his replication, may vary from the place laid in the declara- 
tion The proper mode of taking advantage of a departure, is by de- How takon 
murrer ; for if the defendant, instead of demurring, take issue upon a re- *^'^*"**S^ 
plication containing a departure, and it be found against him, the court 
will not arrest the judgment 


* Co. Lit. S04. a. 2 Lev. 67. 1 Salk. 

221 , 2 . 

'•2 Wils. 98. 

^11 East, 188. and see 1 Barn. & Cres. 
465, 6. 2 Dowl. & Ryl. 472, 3. S. C. 

* 1 Wils. 334. 16 East, 41. 1 Dowl. & 
Ryl. 50. 

« 16 East, 39. and see 5 Dowl Sc Ryl. 
615. 

n Salk. 222. 3 Lev. 348. 


* I Sir. 22. 2 Str. 806. 

^ Co. Lit. 282. a. b. 1 Salk. 222. 2 I^. 
Raym. 1015. 

* Cro. Car. 245. 333. 1 Salk. 222. 

k 1 Str. 22. 2 Str. 806. 1 Lev. 110. 1 
Keb. 566. 578. 10 Mod. 251. Fort. 375. 
1 Barnard. K. B. 54. 

> 1 Ld. Raym. 120. 

” T. Raym. 86. And see further, as to tie- 
jwrture in pleading, 2 Wms. Saund. 5 Ed. 

Y Y 
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OF NEW ASSIGNMENTS. 
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ment, what. 


As to time. 


As to place. 


But thougli a departure be not allowable^ yet in many actions^ and piuv 
ticularly in trcjipass, the plaintiff, who has alleged in his declaration a 
general wrong, inay> in his replication, after an evasive plea by the de- 
fendant, reduce that general wrong to a more particular certainty, by as- 
signing the injury afresh, with all its specific circumstances, in such man- 
ner as clearly to ascertain and identify it, consistently with his general 
i*oin[)laiiit ; which is called a new or novel assignment ». 

A new assignment is either as to time, place, or other circumstances. 
With respect to timct when the defendant justifies under a right of com- 
mon, &c. at particular times, the plaintiff* may new assign the trespass at 
other times. So, in an action of assault and battery, if the defendant pl^d 
son assavlt demesne^ and there were in truth two assaults, one of which 
the defendant can justify, and the other* not, the plaintiff may new assign 
the assault for which he brought his action^. And it seems that the de- 
fendant in sucli ease may prove an assault on any day before the action 
broiiglit ; and the jdaintiff ciuiuot give in evidence an assault at another 
day, or at another time on the same day, without a new assignment 
But where tlie defendant, in trespass qnarc claitstnn fregit on several, 
days, pleads leave and licence to the whole, if some of the trespasses were 
committed after the licence was revoked, the plaintiff need not new as- 
sign ; as the defendant, by his plea, undertakes to prove a licence sufficient 
to cover all the acts of trespass 

With respect to place, it is a rule, that if the plaintiff in trespass 
give it a name by his writ, the defendant cannot vary from that name ; 
but if the writ be only general, (innrc clausum fregit, and the plaintiff 
give a name in his count, this shall not hind the defendant, hut he may 
give ihc place another name ®. And it is on all hands agreed, that when 
the writ and count arc both general, the defendant may give the place a 
name in his plea^; or he may plead tibernm tenvmentum genenUly, with- 
out giving it a name R. But when the place is made material by the de- 
fendant s plea, he must shew it with certainty : as in trespass, for taking 
and carrying away the ])laintilf\s goods in IX, the defendant pleaded that 
the locus in quo was his freehold, and that he took the giMids damage fea^ 
sant. See, the plaintiff demurred generally, and had judgment; for the 
action being transitory, tliere is no tocus in quo supposed, Z). being only 
alleged for a venue ; therefore, if the defendant will make the place ma- 
terial, it must come on his part to shew the certainty of it 

If the defendant say, that the locus in quo is six acres in D, which are 
his freehold, and the plaintiff say they arc his freehold, and in truth the 
plaintiff and defendant have both six acres there, it was in one case de- 

84. a, &e. 1 Chit. iV. -4 Ed. 6.56, &c. Stepli. 451. 

Pt, 405, &c. * Per Fai^nx, Just. 22 Edw. IV. 17. , 

* 3 Blac. Com. 311. Willes, 222, &c. 2 Blac. Rep. 1090. 

** 6 Mod. 120. 2 Ld. Raym. 1015, f Bro. Abr. tit. Trespassy pi. 277. 860. 

^ Bui. Ni, Pri. 17. and see 1 Esp. Rep. 366. 

39. Ry. & Mo. 118. 1 Car. 6c P. 881. 153. 

S. C. but see Cro. Car. 514* 15. contra. *» 2 Salk. 458. 6 Mod. 117. S. C. 

•* 1 Car.* & P. 448. 677. and see 1 1 East, 
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tennined^ that the defendant cannot give in evidence^ that he committed 
the trespass in his own soil, unless he give a name certain to the six acres; 
for otherwise^ it is said, the plaintiff cannot make a new assignment ®. 

So where the plaintiff, in trespass quare clausum fregii, names the close 
in his declaration, and the defendant pleads liberum tenementum generall^r, 
without giving any further description of the close, the plaintiff is not 
driven to a new assignment ; but is entitled to recover, upon proving a 
trespass committed in a close in his possession, bearing the name given in 
the declaration, although the defendant may have a close in the same 
parish, known by the same name ^ But where the defendant, in tres- 
pass quare clausum fregil in IX pleads liberum icnementum, without giving 
the close a name, and issue is joined thereupon, it seems to be sufficient 
for him to shew antf close there that is his freehold*^ ; and therefore, in that 
case, the better way is to make a new assignment. 

As the plaintiff may now assign the trespass in a different close, so he In another part 
may new assign it in another part of the same close. In the latter case, 
he ought to allege, in what -other part of the close the defendant com- 
mitted the trespass, as in the south or nmih part, so that the difference 
may be plainly perceived If the defendant justify under a right of way. Extra vinm, 
the plaintiff may cither deny the existence of the right claimed by the 
defendant, or admitting it, he may new assign the trespjiss, estiva viam : 
or, if the declaration be so framed as to include several trespasses of the In ythni onscs 

same nature, he may deny the right, as well as make a new assignment, ril'p”v 

by saying that he brought his action, not only for the trespass attempted hi 

to be justified, but also for the other trespass cjclra viam. And where the 
defendant justifies under a right of common of pasture, or turbary, Ac. 
the plaintiff may, if the declaration will admit of it, state the trespass to 
have been committed on other occasions, and for other purposes, than 
those mentioned in the plea. But where the plaintiff complains of a single 
act of trespass, which is justified by the defendant, the plaintiff cannot in 
his replication take issue upon the facts of the justification, and also newly 
assign either the same or different matters ; such replication and new as- 
signment being double®. The plaintiff therefore, in such case, should 
either reply to the plea, or new assign the trespass, according to the facts 
of the case : If the plea do not contain a complete answer to the trespass, Whm proper 
then the plaintiff should reply, by denying or confessing and avoiding it l; 
but if the trespass be completely justified by the plea, the plaintiff should 
not reply thereto, but make a new assignment, if the facts of the case will 
warrant it s : By new assigning, however, he admits that the trespass in 

® Dyer, 23. 299. b, c. 1 Chit. PL 4 Ed. 546, 7. 

>» 1 Bam. & Cres. 489. 2 Dowl. & Ryl. ^ Bro. Abr. tit. Tresjiau, 1)1. 203. 

719. S. C. and see 2 Bing. 49. * 10 East, 78. 80. and see 7 Taunt. 156. 

® 2 Salk. 453. 6 Mod. 1 19. S. C. and see ' 16 East, 82. 

WiUes, 223. 7 Duraf. & East, 835. iter « 2 Wils. S. and tee Cro. Car. 228. 2 
Lawrence, J. xitherton v. FrUchard, E. 43 Durnf. & East, 172. 177. 3 Durnf. & East, 
Gco.III.K.B.2Taunt.l69.lWms.Saund. 292. 7 Durhf, & East, 654. llEast,406. 

y Y 2 ' 
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the declaration is answered by the plea ; and therefore, Unless a different 
trespass of the same nature can be proved, the plaintiff must fail in his 
action And where the declaration consisted of • two counts, to the first 
of which there was a justification, and the plaintiff new assigned the tres- 
pass, as having been committed at a subsequent time, but failed at the 
trial ill proving his new assignment, the court held, that he could not 
liave recourse to the second count ; for by new assigning he admitted that 
he did not intend to proceed for the trespass that was justified, but to rely 
on his new assignment; and as there were only two trespasses, one of 
which was admitted to be answered, he could not avail himself of the other 
trespass, both on the new assignment and on the second count 
New assi«iirnent A ncw assignment, being in nature of a new declaration should be 
imiht »jc cerium, certain ; and the defendant may answer it in the same way, either 

‘ by jdeading the general issue of not guilty, or a special justification 

Ihit, in answer to a new assignment at a different place, he cannot say 
that the places mentioned in the plea and new assignment arc the same ® ; 
for by new assigning, the plaintiff admits the truth of the plea, and is 
estopped from giving any evidence in the place stated therein ; so that if 
the ])laces arc in truth the same, the defendant may take advantage of it 
on the general issue of not guilty. Neither can the defendant justify at a 
different place, and traverse the place mentioned in the new assignment 
(ioiirlu.sion of When a replication denies the whole substance of the defendant’s plea, 
•p latitn. there the plaintiff ought to tender an issue, and conclude to the country 
and it matters not wliether the replication in such ctisc be with or without 
a traverse ; for where a traverse conqirises the whole matter of the plea, 
the replication may still conclude to tin? country **. But when a particu- 
lar fact is selected and denied, the conclusion seems to depend on the form 
of the replication: If it be so framed, as simply to deny the fact, with- 
out any inducement or traverse, it ought to conclude to the countrj' but 
the plaintitf is not always obliged to reply in that way, for in some cases 
he is allowed, after a proper inducement, to traverse the fact, with an 
abstiue hoc ^ ; and when a particular fiict is so traversed, the replication 
should conclude to the court, with an averment and prayer of damages, or 


8 Moore, 32G. 1 Bing. ;n7. S. C. Ry. 
IMo. 1 IS. 1 Car. P. 3S1. S, C. i Barn. 
St Cres. 704.. 7 Dowl. & Uyl. 187. S. C. ij 
Barn. & Cros. 486. 8 Dowl. Si Jlyl. 2.>7. 
S. C. 

* Iti Fast, 82. 

Dnrnf. & Kast, 170, 7. and .sec 1 
Dunif. & East, 178. Bui. M, Pri, 17. 1 
Car. P. 884., 5. 

* 1 Ken. 889. 

** Bro, Abr. tit. Tirspassy jtl, 168. 368. 

® /</.;*/. 8. 168. Cro. Eliz. 856. 482, 3. 

* ItLjil, 168. And see further as to new 
assignmentSy when necessary or'feot, and how 
made, and the pleadings tlicrcon, I Wins. 


Saund. 5 Ed. S98. (6). 2 Wins. Saund. 5 
Ed. 5. (3). 1 Chit. PI. 4 Ed. 542, &c. 
Steph. PL 241, &c. 

« 1 Bur. 316. 2 Bur. 1022. Doug. 94. 
428. 2 Diinif. & East, 442, 3. 

1 Salk. 4. 

* 2 Durnf. & East, 439. and the cases 
there cited of Sns/i v. lA'akCy T. 23 Geo. 
III. K. B. Slater v. Came, H. 25 Geo. III. 
K. B. and Carter v. Yalesy T. 27 Geo. III. 
K. B. accord* MuUiner v. WUkeSy E. 23 Geo, 
III. K. B. sem6. conira* 

^ Fen v.Alstony cited in I Bur. 320, 21. 
2 Str.871. 2 Wils. 113. Barnes. 161. S.C. 
Doug. 42S. 



693 


OF THE REJOINDER^ &C. 

of the debt and damages*: And it is an invariable rule, that whenever 
new matter is alleged in the replication, it should be concluded with au 
averment, in order to give the defendant an opportunity of answering it 
A new assignment concludes, by averring that the trespass newly assigned 
is another and different trespass than that mentioned in the plea ; where- 
fore, inasmuch as the defendant hath not answered the trespass newly as- 
signed, the plaintiff prays judgment, and his damages. Sec. 

In the King’s Bench, when the plea was enicred in the general issue 
book, or delivered to the plaintiff’s attorney, the replication should in all 
cases be deliveredy to the defendant’s attorney ; but otherwise it should be 
Jiled in the office of the clerk of the papers: And a similiter to the 
general issue must be delivered, or the defendant will be entitled to sign 
a judgment of fion pros^. The replication also should be signed by 
counsel, unless it conclude to the country. In the Common Pleas, the 
replication is cither filed in the prothonotaries office, or delivered to the 
defendant’s attorney : And, in that court, a tender of an issue in fact must 
be signed by a serjeant, but a joinder in issue need not 

If the plaintiff reply, without joining issue, the defendant may be called 
upon to rejoin; or if there be a new assignment, he may be ruled to plead 
thereto, in like manner as to the original declaration®. The rejoinder 
should be delivered to the plaintiff's attorney, «ir filed in the office of the 
clerk of the paj)crs, in the King’s Bench, in like manner as the replica- 
tion : In the Common Pleas, it is filed with the prothonotaries. And, 
after a riyoinder, if the parties are not yet at issue, the plaintiff must sur~ 
rejoin, the defendant rebut, and the plaintiff surrebut, &c. till issue is 
joined. The rule for these purposes is given by the master or secondaries, 
ill like manner as the rule to reply ; and if the defendant neglect to rejoin 
or rebut, when called upon for that purpose, the plaintiff, in the King’s 
Bench, may strike out the previous pleadings, and sign judgment by de- 
fault, as for want of a plea If the plaintiff, on the other hand, do not 
surrejoin, or surrebut, within the time limited by the rule, or order for 
further time, the defendant may sign a judgment of mn pros; and it is 
not necessary for him, in the King’s Bench, to demand a surrejoinder, &c. 
the service of the copy of tlie rule being deemed a demand of itself : but, 
in the Common Pleas, a surrejoinder, &c. must be demanded, before judg- 
ment is signed. 

» Id, ibid, 1 IJur. 319. 2 Durnf. & East, 2 Wms. Saund. 6 Ed. 190. (5). 1 Cliit. 7V. 

412, 3. 4 i:d. 551> &c. Stoph. IH, 247, 8. 896, &c. 

** 2 Wils. 0.5. Doug. 58. 2 Durnf. St '‘3 Dowl. & Ryl. 1. 

East, 576. And see further, as to the mode* ** 1 Bos. Sc Pul. 469. 3 Bos. St Pul. 171. 
of concluding replications, &c. and when they ' Ap|)crid. Chap. XVIII. § 9. 

should conclude to the countiy', or with a ^5 Durnf. St East, 152. And sec further, 

veritication ; 1 Wms. Saund. 5 Ed. 103. (1). as to rejoinderSt &c. I Wms. Saund. 5 Ed. 

327. (1). 334. (9). 338. (5. 7). 339. (8). 318. a. (1). 1 Chit. IH. 4 Ed. 563, &c. 
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c:hap. XXIX. 


Of Demurrers, and Amendment. 


Domiirrcr, 

what. 

To whuh*, or 
]»art c)i' tU’clnra- 
tion, or to pica, 
replication, &c. 


CtMirrnl, or 
special. 


For tluplicity. 


At ciimiuon law. 


A Demurrer admits the facts> and refers the law arising thereon to the 
judgment of the court ® : And it is either to the whole or part of a decla^ 
ration ; or to the pica, replication, &c. When there are several counts in 
a declaration, some of which are good in point of law, and the rest bad, 
the defendant can only demur to the latter ; for if he were to demur gene- 
rally to the whole declaration, the court would give judgment against 
him So, if the sum demanded by a declaration in scire facias be divi- 
sible on tlie record, and there be no objection to one part of it, a demurrer 
which goes to the whole is bad If a plea or replication, which is entire, 
be bad in part, it is in general bad for the whole ** : But a plea of set off, 
Avhorcin the demands arc divisible, and in nature of several counts in a 
declaration, forms an exception to this rule ®. 

Demurrers arc gnteral'ov special^; the former are to the substance, 
tlie latter to tluj^b/v/i of pleading. Thus, if a defective title be alleged, it 
is a fault in substance, for which the party may demur generally ; but if 
a title be defectively stated, it is only a fault in form, which must be spe- 
cially assigned h)r cause of demurrer. Of the latter nature is duplicittf : 
and it is not sudicient to say that the pleading is double, or contains two 
matters ; but the party demurring must specially shew wherein the dupli- 
city consists**. 

At common law, there were special demurrers, but they were never ne- 
cossiiry except in cases of dujilicity, and therefore were seldom used ; for 
as the la^v was then taken to be, upon a special demurrer, the party could 
take advantage of no other defect in the phsidings, but of that which was 
siK'cially assigned for cause of his demurrer : but upon a general demur- 
rer, he might take advantage of all manner of defects, that of duplicity 
only excepted. And there was no inconvenience in this practice*; for 
the pleadings being at bar vied voce, and the exceptions taken ore tenus. 


“ Co. Lit. 71. b. 5 Mod. 132. 

1 Wnis. Sauna. 3 FA. 886. (9). 8 Wins. 
Saund. 6 Kd. 380. (U). 1 Wtls. 848. 1 
New Rep. C. P. 43. 

« 11 East, 5(i5. 

1 Wms. Saund. 5 Ed. 88. (8). 337. (1). 
S Wnis. Saund. 5 Ed. 187. b, c. I Salk. 318. 
1 Durnf. & East, 40. 3 Durnf. & East, 374. 
1 Chiu PL 4 Ed. 464> 5. Stei^b, PL 159, 
&c. 


® 8 Blac. Rep. 910. 

' * f Co. Lit. 78. a. Stei*, PL 403, 4. And 
for the forms of general demurrers to decla- 
rations, and pleas, &c. and joinders therein, 
see Append. Chap. XXIX, 5 1.3. 6, 7. 

» II. M. 1654. § 17. K. B. R. M. 1654. 
S 80. C. P. 1 Salk. 819. Willes, 880. Cas. 
temjK Hardw. 167. and see 1 Wms. Saund* 
5 Ed. 337. b. (3). Steph. PL 864, &c. 
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tihe causes of demurrer were as well known upon a general demurrer, as 
upon a special one ». 

Afterwards, when the practice of pleading 
lie inconvenience followed from the use of 
parties went on to argument, without knowing what they were td argue: 
and this was the occasion of making the stoiute 27 Eliz. c. 5. by which 
it is enacted, that after demurrer joined and entered in any action or 
suit, in any court of record, the judges shall proewd and give judgment, 
according as the very right of the cause and matter in law' shall ap 2 )ear 
to them, without regarding any imperfection, defect, or want of form, in 
any writ, return, plaint, declaration, or other pleading, process, or 
course of proceeding whatsoever, excc 2 )t those only which the 2)arty do- 
murring shall S 2 )ecially and particularly set dowui and cx 2 )ress, together 
W'ith his demurrer/* This statute, by making known the causes of 
demurrer, was so far restorative of the common law ^ ; and as a gi*neral 
demurrer before did confess all matters formally j)leadcd, so by this sta- 
tute, whenever the right sufliciently a 2 )pcurcd to tlic court, it confessed all 
matters, though jdeadod informally \ 

But there were still many dchicts and im}K'rfections, which were iu>t t Ann. c. JO. 
aided as form upon a general demurrer : to remedy which it was enacted, 
by the statute 4 Ann. c. 10. § 1. that “ no advantage or <»xccptioii sliall 
be taken of or for an immaterial traverse, the default of entering 
2 )Icdges upon any bill or declaration, the default of alleging a profcrl 
in curia of any bond, bill, indenture, or other deed, mentioned in tlie 
** declaration or other 2 >leadiiig, or of letters testamentary, or letters of ad- 
“ ministration, the omission of ei el ariuix, or contra paceni, the want (»f 
averment of hoc pnraius e.sl vcri/iccre, or hoc paratus esl vcrijicarc per 
recordum, or not alleging prout paid per recordnm *• ; but the court 
shall give judgment, according to the very right of the cause, without 
regarding any such iinpcrfoctions, omissions and defects, or any other 
matter of like nature, except the same shall be specially and parti- 
cularly set down, and shewn for cause of demurrer, not\vithslajiding 
the same might have heretofore been taken to be matter of subslaiice, 
and not aided by the statute of Queen Elizabeth, so as siifiicieiit matter 
appear in the pleadings, upon which the court may give judgment, ac- 
cording to the very right of the cause." Since the making of tlicsc What may be 
statutes, the party, on a general demurrer, can only take advantage of dc- gJiiera^ 
fects in substance; and therefore, if the defects be not clearly of that demurrer, 
nature, it is safest to demur specially, in which case he may not only take 
advantage of such defects, but also of any others that are specially set 
down The plaintiff, however, need never demur specially to a plea in 
abatement 
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ffeiicral demurrers : that the 


Kiiz. c. 5. 


* 3 Salk. 122. 

Hob. 233. 

11 East, 516. 565. 
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All demurrers 
^ must be signed. 
..Delivering, or 
filing, in K. B. 


In C. P. 


Bulo to join in 
di'iiiiirrer, in 
K. B. 

In C. P. 


Waiving de- 
murrer, in K. B. 


Pradici! in 
Bxcliequer. 


Joining in de- 
murrer, or 
amending, Ac. 

Ainendmonts at 
conunuii law. 


OS AiKNniKENCr. 

All demuirers, ^vhetlier general or special^ must be signed by counsel 
in the King’s Bench S or a serjeant in the Common Pleas and, in the 
King’s Bench, general demurrers to the declaration must be delivered ^ 
ta the plaintiff’s attorney ; but special demurrers, or general demurrers 
after special picas, must be filed in the office of the clerk of the papers, 
who makes copies of them. And a general demurrer to part of a declara- 
tion, and the general issue to the rest, or a general demurrer to a plea of 
7 iU debeif in an action of debt on bond, must, we have seen % be delivered 
to the opposite attorney, and not filed with the clerk of the papers. In 
tlie Common Picas, all demurrers, whether general or special, may either 
be filed in the prothonotarics’ office, or delivered to the opposite attorney ^ 
And when either party has demurred, he should obtain a rule from the 
master in the King’s Bench, and enter it with the clerk of the rules, for 
the opposite party to join in demurrer^; a copy of which rule should be 
duly served. In the Common Pleas, a rule to join in demurrer is given 
witli the secondaries 6, in like manner as the rule to plead ; and a joinder 
in demurrer should be demanded before judgment ; and in that court, 
a joinder in demurrer must have a serjeant’s hand K The defendant, we 
may remember, cannot waive a general demurrer to the declaration, in the 
King’s Bench ; but a special one may be waived after the book is made 
up, unless the defendant has been previously ruled, and elected to abide 
by it*^. In’tlie •Exchequer it is a rule*, that in all cases where the 
plaintiff demurs to the defendant’s plea, or other subsequent pleading, 
and tlie defendant joins in demurrer, the plaintiff shall be at liberty to 
enter the issue in law upon the roll, and move for a concilium, without 
giving the defendant any rule to bring in the demurrer book.” 


When cither party demurs, the other, in due time, joins in demurrer, 
and proceeds to argument ; or he amends, discontinues"*, or enters a nolle 
prosequi 

Amendments are either at common law, or by statute At common 
hn\', there was very little room for amendments: for, according to Britton, 
the judges were to record the parols, or pleadings, deduced before them 
in judgment ; but they were not to erase their records, nor amend them, 
nor record against their enrolment **, &c. All mistakes, however, were 
umeiidablc at common law, during the same term ** ; and afterwards, an 


“ Per Ct4r. T. SI Geo. III. K.B. 
Jhufilfis V. CAM, E. as Geo. 111. C. P. 
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• Imp. C, P. 7 Ed. S98. 

^ Append. Chap. XXIX. § 7. 

« Id. § 8. 

»• Id. § 10. 

‘ S Bos. & Pul. 386. and sec 3 Bos. & 


Pul. 171. m tiotis. 
k Atue, 673, 4. 

* R. T. 26 & 87 Geo. II. § 4. in Scac. 
Man. Ex. Append. SI 1. 

^ Ante,em. 

“ Co. Lit 72. a. R. M. 1654. § 17. K.B. 
R. M. 1654. § SO. C. P. AfUe, 681, S. 

® 1 Str. 137. 

** 4 Inst 255. Gilb. C. P. 107. 

•» 8 Co. 167. Gilb. C. P. 108. 
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OF AMBKDMENT; 

amendment was in some instances pennitted> as in the recital of a writ> or 
entry of an essoin or continuances •, &c. So, at common law, when the 
pleadings were ore tenus at the bar of the court, if any error was per- 
ceived in them, it was presently amended ^ ^Afterwards, when the plead- Whilst pleadings 
ings came to be in paper, it was thought but reasonable that the parties 
should have the like indulgence ^ And hence it is now settled^, that 
whilst the pleadings are in paper, and before they are entered of record, 
the court or a judge will amend the declaration ^ plea^ replication «, &c. 
in form or in substance, on proper and equitable terms : and declarations 
in actions on bail bonds may be amended, in the Common Pleas, as well 
as any other declarations K Amendments are commonly made by sum- How made, 
mons and order, at a judge’s chambers : or they may be made by the 
judges, on their circuits, by the statute 1 Geo. IV. c. 55. ^ 5. * ; pre- 
viously to which statute, it seems that when the amendment proposed was 
material, it could not have been made by a judge at nisi priusK 

The declaration may be amended, in form or in substance: and it may Of declaration, 
be so amended, even after a plea in abatement of misnomer *, or the sta- 
tutc of additions™, &c. or a plea of hmI liel record^. And leave has been After verdict, or 
granted, upon the application of the plaintiff, to amend the declaration 
after verdict, by increasing the damages laid, according to the truth of the 
case, as found by the jury ; the former verdict being at the same time set 
aside, and a new trial granted, to enable the defendant to make his de- 
fence to the demand so enlarged So, after a nonsuit had been set aside 
in prohibition^ the plaintiff had leave to amend the suggestion, which in- 
advertently alleged immemorial payment of tithes to the king and his 
predecessors, by inserting and to such other person or persons as had or 
claimed title thereto P.” And the court of Common Fleas permitted the 
record to be amended, and a new trial had, after nonsuit for a variance, 
in an undefended cause 4. But, in the King s Bench, the plaintiff was By adding new 
not formerly allowed to add a new count to his declaration, under pretence alSer 

of amending it, after plea pleaded, or after the end of the second term pica, or end of 

second term, in 

K.B. 


• Gilb. C. P. 108, 9. 
bJOMod.SS. iStr. 11. 

‘ % Salk. 520, Gilb. C. 1’. 114, 15. 
d 1 Salk. 47. 3 Salk. 31. 

« 1 Wils. 7. 
f Id. 223. 

« Id. 76. 

^ Barnes, 26. 114. 

i Jfite, 610. 1 Car. & P. 137, 8. (d.) 
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1 1 Salk. 50. 1 Ld. Haym. 669. S.C. 1 
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2 Str. 739. 2 Ld. Rayin. 1472. S. C. 
but sec 1 Salk. 50. 2 Ld. Raym. 859. S. C. 


Id. 1^7. contra. 

” 1 Wils. 87. 7 Dumf. & East, 447. (d). 
2 Chit. Rep. 27. K. B. and see Cas. Pr. C. 
P. 76. Barnes, 3. S. C. Id, 4, 5. but see 1 
Salk. 52. 6 Mod. 263. 310. S. C. semb. 
contra. See also 2 Bur. 901. 

" 7 Durnf. & East, 132. and see 2 Chiu 
Rep. 27. 

^ Franklin v. Holmes^ T. 21 Geo. III. 
K.B. 

^ 3 Taunt. 31. and see 2 Bos. & Pul. 243. 
1 New Rep. C. P. 28. 9 East, 335. 1 Stork. 
Ni, Pri. 312, 13. 5 Bam. & Aid. 896. 8 
Moore, 104. 1 Bing. 233. S. C. but see 5 
Moore, 164. 2 Brod. & Bing. 397. S. C. 
contra. 
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frem the return of the writ*: and a new right of acti(m was' considered, in 
this respect, as a new count Yet, where the plaintiffs declared as exe^ 
cutors, on a promise to their testator, and issue was Joined on a plea of 
the statute of limitations, tHe court of King’s Bench, after two terms, 
permitted the plaintiffs to amend, by laying the promise to have been 
made to themselves ^ : But the amendment in this case was under parti- 
cular circumstances; and if it had not been allowed, the aotion would 
have been lost, by the running of the statute of limitations It is now 
the practice however, in the King’s Bench, to permit a new count to be 
added after the end of the second term, when .the cause of action is sub- 
stantially the same ; though not for a different cause of action. 

In C. P. In tha Common Pleas, the course of the court formerly was, that the 

plaintiff might, at any time before the end of the second term, have leave 
to amend his declaration, by adding new counts, but not afterwards At 
present, however, it is not an invariable rule in that court, that a new 
count shall not be added after the second term. The principle of the rule 
is, that as the plaintiff would have been out of court at the end of the se- 
cond term, if he had not declared at all, so the court will not suffer him 
to declare upon a fresh cause of action, after that time has elapsed^; but 
when the cause of action is substantially the same, a new count may be 
added : Therefore, where the plaintiff, having obtained leave to amend a 
count in his declaration, added new counts, which contained no new cause 
of action, but only varied the manner of stating that which was demurred 
to, the court of Common Pleas would not order them to be struck out 
So, in an action by the assignees of a bankrupt, for the rescue of ^goods 
distrained for rent due to the bankrupt, that court allowed the declaration 
to be amended, by adding new counts, stating the facts to have taken 
place in the time of the provisional assignees, though two terms had 
elapsed since the return of the writ, the cause of action being substantially 
the same In an action for money lost by stock-jobbing, on the statute 
7 Geo. II. c. 8. the court of Common Pleas permitted Uie declaration to 
be amended, os between the plaintiff and defendant, by changing it from 
assuntpsU to defit * : But where the plaintiff, having sued out process in 
deU, declared in case, by which the bail were discluurgeil, that court re- 
fused to amend the declaration, by changing it from case to debt \ And 
in an action of debt, to recover penalties against a sheriff’s olHoer for ex- 
tortion, on the statute 32 Geo. II. c. 28. ^12. that court will not allow 
the declaration to be amended, by adding new counts on the statute 
23 Hen. VI. c. 9'. 

• ll. M. 10 Geo. 11. rr|[. 2, in noHx, K. 6 Moore, 490. 

B. 1 Wils. 149. Say. Hep. 97. 131. 234. « 6 TaunL 300. 1 Marsh. 609. S. C. 

^ Say. Rep. 284. *» 6 Taunt. 358. 2 Marsh.39. S. C. and see 

• 2 Str. 890. Fita^gib. 193. 1 Barnard. 6 Moore, 490. 

K.B. 408. 418. S. C. 1 Ken. 141. » 6 Taunt. 419. 2 Marsh. 124. S. C. and 

^ 1 Wils. 149. Say. Rep. 235, 6. and see see 6 Taunt. 422. 2 Marsh. 126. (a). 
Barnes, 488. k q Xaunt, 483. 2 Marsh. 186. S. C. 

• Cat. Pr. C. P. 131. and sec Barnes, 19. * 5 Moore, 330, 

^ 2 Marsh. 60. per Gibbs, Ch. J. and sec 
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In a real action^ it is not of oonrae to amend the declaration or ooilnCj 
in the Common Pleas ; but the demandant ought to make out a ease by 
affidavit » : And the court refused to oliow the demandant in a writ of 
right to amend the mistake of a Christian name in the count, or to discon- 
tinue the suit, though an affidavit accounting for the mistake was pro- 
duced**. In a subsequent cose, they refused to permit the count in a 
writ of right to be amended, by introducing an additional step in the 
descent ; though it was sworn that the mistake had arisen from the de- 
mandant having been misinformed in the country, where inquiry had been 
made, respecting the title, and that the demandant would be barred, un- 
less the amendment were allowed ^ : And amendments are so little 
favoured in a writ of right, that after an amendment of the count had 
been made under a judge’s order, the court discharged the order for making 
it So, they would not allow a writ of summons to be quashed, which 
had been irregularly executed*^. And an amendment of the disseisor’s 
name was refused, in a writ of entry sur dtsseisin en le post But a de- 
claration on a writ of partition^ and the sheriff’s return, w'cre amended, 
by striking out an erroneous description of the quality of the estates con- 
veyed to the different parties s. And the demandant was allowed to with- 
draw a demurrer and reply de novo, in a writ of formedmi, upon showing 
good ground by affidavit 

Fines and recoveries, being considered as common assurances, the court 
of Common Pleas will amend them, when they have sufficient authority, 
so as to effectuate the intention of the parties. The ground upon which 
the court proceeds, in making these amendments, is the statute 8 Hen. VI. 
c. 12. which authorizes them to amend the misprision of the clerk ; and 
os the prascipe is the cursitor’s instruction for an original writ, so a deed 
to lead or declare the uses is considered as his instruction for a fine or re- 
covery *. By the above statute, a mistake in the form teste *, or return “* 
of a writ of covenant for levying a fine, or writ of entry for suffering a re- 
covery “, may be amended by the court, where the mistake was occasioned 
by the misprision of the clerk, and there is something to amend by ; but 
otherwise, it seems, it is not amendable 

Fines may in general be amended, by the deed to lead or declare the 
uses P, in the names of the parties % or in the description of the premises'. 


In real action. 


or fines, and 
recoveries. 

Ground of. 


Of writ of cove- 
nant, or writ of 
entry. 


Of fines, by deed 
to lead or df*- 
clarc uses, in 


* 3 Bos. & PuL 456. 

^ 1 New Rep. C. P. 64. 2 New Rep. C. 
F. 429. Ante, 679, 80. but see2Wils. 118. 
2 Bloc. Rep. 758. 3 Wils. 206. S. C. 

* 1 New Rep. C. P.233. 

1 Bing. 208. 8 Moore, 42. S. C. 

* 1 Marsh. 602. 
f 4 Taunt; 572. 

> 6 Taunt. 193. 1 Marsh. 537. S. C. 

10 Moore, 246. 3 Bing. 1. S. C. 

* Barnes, 22. 

k 4 Taunt. 644. 708. 

'5 Rep. 44, 5. 


“ Cas. Pr. C. P. 127. 

* 5 Taunt. 259. 8 Taunt. 197. 

** 1 Salk. 52. Willes, 563. Barnes, 17. 
S. C. 2 Blac. Rep. 1013. 8 Taunt 104,5. 

* 4 IViunt 257. 6 Taunt. 73. 1 Marsh. 
452. S. C. 

1 Marsh. 578. 6 Taunt 580. 1 Moore, 
125. 8 Taunt 20. 1 Brod. & Bing. 161. but 
see 2 Bos. & FuL 455. 8 Moore, 15. 449. 
4 Bing. 104. 

' Cas. Pr. C. P. 10. 4 Taunt 257. 708. 
6 Taunt 276. 7 Taunt 79. 2 Marsh. 391. 
S. C. 8 Taunt 74. 335. 
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Pfencs of parties* 
"or description 
of premises* 


"Wlifin not al- 
lowed, l)y in- 
ereusing (juan- 
tity of land. 


In situation of 
premises* 


or of the place where they are ffituete*^^ and, in one case^ the coart 
permitted a fine to pass as to all the conusors except one, whose acknow- 
ledgment had been taken incorrectly, and whose interest was so inconsi-» 
derable that the parties did not think it worth while to have another fine. 

the court allowed the warranty in a fine to be amended, by altering it 
from a warranty by the husband and wife, and the heirs of the husband^ 
to a warranty by the husband and wife, and the heirs of the wife But 
where there was no deed to declare the uses, they would not permit an al- 
teration to he made in the Christian ^ or sirnames ® of the parties : And if 
the name of a party he written on an erasure, jthis, being a suspicious cir- 
cumstance, must he explained by affidavit, before the amendment can he 
made ^ ; although the party had signed his right name at the foot of the 
deed Where the deed was general, and the intent only proved by af- 
fidavit, the court would not allow the number of acres inserted ixi a fine to 
he increased K So, where a fine was levied, of thirty acres of land, twelve 
acres of meadow, and twenty Jive acres of pasture, and in the deed to lead 
tlie uses, the estate Wiis described as consisting of thirty Jive acres in the 
wliole, the court refused to amend the fine, by increasing the quantity of 
each species of land, so as to make each cover the whole quantity iiiteudcd 
to he conveyed K And where a mistake having been made in the concord 
of a fine, in the number of messuages to he conveylfd, the writ of covenant 
was altered in conformity thereto, hut was afterwards restored to its ori- 
ginal form ; the court would not amend the concord by the writ of cove^ 
nant so altered, but left the party to his remedy by a new caption, or by 
rc-ackiiQwledgiiig the concord So, if there he two pracipes’ to a fine, 
and the premises be described in the one as manors tithes and tenements, 
and in the other ns tenements only, the court will not allow the fine to 
IMkss \ But a fine, ■with double operation, was amended, by striking out 
lauds in reversion 

The court in one case permitted the name of a parish to he Inserted in 
a fine, according to the deed to lead tlie uses, although, on account of the 
length of time w^ich had elapsed since the date of the deed, no one could 
swear that the parcels lying in that parish w'cre intended to pass ** ; and 
in another, the fine was amended, by inserting a parish different from that 
which was named in the deed to lead the uses, it being certain by the 
deed, which specified the quantities and occupiers, that the land was in- 


* Cas. Vt. C.P. 10.68, 181. Bames, 816. 
S. C. Id, 84. 3 WUs. 58. 3 TaunU 896. 6 
Taunt. 73. 1 Marsh. 462. S. C. Id, 468. 6 
Taunt, 168. 1 Marsh, 619. S. C. 7 Taunt. 
79. 8 Marsh. 891. S. C. 8 Taunt. 87. Id. 
698. 3 Moore, 82. S. C. 4 I^Ioorc, 170. 8 
Moore, 163.334. 10 Moore, 109. 

^ 6 Taunt. 249. 

3 Moore, 329. 1 Broil, & Bing. 68. S. 
C. but see 8 Taunt. 87. 

2 Blac. Ucj). 816. 1 TauiiU 226. 

* 2 Bos. & Pul. 466. 


' 3 Moore^ 23. 8 Taunt. 693. S. C. 1 
Brod. & Bing. 15. 

* 3 Moore, 841. 

^ 8 Blac. Rep. 1808* and see 1 H. Blac. 
73. 

^ 6 Taunt. 58. 1 Marsh. 446. S. C. and 
see 3 Moore, 70. 5 Moore^ 94. 6 Moore, 
50. Post, 703, 4. 

^ 6 Taunt. 1. 1 Marsh. 406. S. C. 

^ 3 Moore, 810. 

6 Taunt. 631. 

* 8 Taunt. I. 
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tended to pass^ And a fine may be amended^ by substituting one 
county for another, if it appear that the lands intended to pass are situate 
in the same parish, which runs into both counties ^ But in general an 
amendment cannot be made, by transposing parishes from one county to an- 
other And where a fine comprised only lands lying in the parishes of S. 
and S., within a larger district, the deed so describing the lands, which 
were in truth within the parish of F. in the same district, the court re« 
fused to amend the fine, by inserting also the parish of P 

A fine may also be amended, where there has been a mistake in the In entry of 
entry of the king's silver®, or of the proclamations^: And the con- proclamations?*^ 
cord of a fine being l6st, before it had passed the custos brevium ofiicc, Concord sup. 
the court permitted a new concord and acknowledgment to be prepared, 
and the fine to be perfected 8. So, a fine was allowed to pass, by a copy 
of the prcecipe and concord left with the chief justice, and signed by the 
parties, the original having been lost But although the court will Alteration of 
amend a fine in matters of form, yet when it is recorded of one term, they 
will not alter it, and make it a fine of another *. A fine cannot in gene- AilUlavit, for 
ral be amended, without an aflidavit connecting it with the deed produced 
to warrant the amendment ^ : And the affidavit must state that the pos- 
session has been in conformity to, and followed the deed to lead or declare 
the uses, since the fine was levied h 

Recoveries in like manner may be amended, by the deed to lead or de- Amendment of 
dare the uses, in striking out altering ", adding to", or transposing dircl'tcPrwufor 
the names of the parties : And where a recovery was intended to l)e suf- hi 

fered by A. B. and C. his wife, but the name of the wife was totally ties, 
omitted, the court ordered it to be amended So, a recovery may be 
amended in feri, by substituting a new commissioner for the demandant 
in the dedimus potesiatem, and retaking the acknowledgment But the 
court would not amend a recovery, by inserting the name of the husband 
of a vouchee " ; nor by substituting the name of one joint-tenant to the 
praecipe, for that of his companion \ And a recovery cannot be amended, 
by inserting an additional Christian name of the vouchee, if he has always 


^ 5 Taunt. 207. 1 Marsh. 23. S. C. and 
see 5 Taunt. SOS. 1 Marsh. 532. 9 Moore, 
195. 2 Bing. 93. S. C. 9 Moore, 740. 2 
Bing. 386. S. C. 

*> 8 Taunt. 87. 1 Moore, 530. S. C. 

® 4 Taunt. 708. and see 3 Taunt. 418. 
and the other cases referred to in 8 Taunt. 
88. 1 ^loore, 530. S. C. accord. 

6 Taunt 284. 

® 5 Rep. 43. 

^ Id, 44. 

B 4 Taunt 195. 

6 Taunt 231. 1 Marsh. 553. S. C. 

^ 2 Blac. Rep. 788. and sec Vin. Abr. tit. 
Fine, B. b. 2. Wilson on Fines, 53. 

^ 6 Taunt 432. 


» 6 Aloore, 259, 

3 Taunt. 59. 5 Taunt. 73. 7 Taunt 697. 

" Cas. Pr. C. P. 127. Pigott, 170, 71. 2 
Blac. Rep. 1230. 8 Taunt. 226. 556. 4 
Moore, 514. 2 Brod. & Bing. 98. S. C. 

® 8 Taunt 27. but see 3 Moore, 677. 

^ Barnes, 24. 2 Taunt. 222. 4 Moore, 
514. 2 Brod. & Bing. 98. S. C. But the 
court will not allow a recovery to be amended, 
by transposing the names of the demandant 
and tenant, unless the documents relative to 
its being suffered be produced. 6 Moore, 46. 

^ Cas. Pr. C. P. 127. 

" 6 Taunt 747. 

• 1 Taunt 478. 

* 4 Taunt 101. and see 3 Moore, 677. 
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attorney. 


OF 

been knxmn, and signed the deed to make a toiant to the pfwctpe, with- 
out suck name ^ 

A warrant of attorney in a recovery was amended in one case, by insert- 
ing an additional Christian name of the vouchee ^ ; and in another, by sub- 
stituting the name of the attorney for that of the vouchee, which had been 
inserted by mistake instead of the attorney's ^ But it is now settled, 
that the court will not amend a warrant of attorney, which is the act of 
the party and therefore they refused to amend a recovery, by adding 
the name of one of the parties, which had been omitted in the warrant of 
attorney ; nor would they suffer the recovery to pass with this defect®. 
So, where the prcecipe, in the vouchee's warrant of attorney in a recovery, 
rightly described the parties to the plea, but the body of the warrant of 
attorney expressed that the vouchee appointed his attorney, to gain or lose 
in a plea of land against the tenant, instead of the demandant, the court 
refused either to amend the warrant of attorney, or to suffer the recovery 
to iiass, and construe the latter clause as repugnant and inoperative ^ So, 
they would not direct their officer to pass a recovery, where there was a 
mistake in the form of the writ of entry, to which the warrant of attorney 
related, by making it a demand, instead of a prcecipe nor would they 
permit the same mistake to be rectified, by amending the warrant of at- 
torney ^ : And where a part of the premises named in the deed to lead 
the uses had been omitted in the copy of the prcecipe, which precedes the 
warrant of attorney, the court refused to permit an amendment, by insert- 
ing the words omitted ; saying they could not apply the warrant of attor-. 
ney to premises not named in the prcecipe *. The prmcipe for the writ of 
entry however, at the head of the warrant of attorney, is not so conclusively 
a part of it, but that it may lie amended, after execution, by the writ of 
entry ^ : And where the vouchee's warrant of attorney in a recovery omitted 
to express, in the Inidy of the warrant, against whom the plea of land was, 
which appeared by the prcpclpc, the court, though they would not amend the 
warrant of attorney, held that the authority must refer to the plea as de- 
scribed by the prcecipo, and permitted the recovery to pass K So, a re- 
covery wjis permitted to pass, where the warrant of attorney did not state 
between whom the plea of land was ; it being evident from the prascipc, 
for what purpose the attornies were appointed : and also, where the war- 
rant of attorney was " in a plea of hiiid,” omitting the words " to gain 
or lose And where, in the warrant of attorney, the words, to gain or lose 


* 8 Taunt. 645. 8 Moore, 721. S. C. 
i.Taunt. 1 90. 

* /rf. 98. 

® 6 Taunt. .S7S. 

\ • /«(. 652. 2 Marsli. 388, S. C 

* I Brod. & Bing. 92, 3 Moore^ 493, 
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‘ 3 Bing. 448. 


7 Taunt. 434. 1 Moove^ ISO. S. C. In 
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Moore^ 499. lu 1 Brod. & Bing. 96. S. C. 
and see 7 Moore^ 257. 1 Bing. 28. S. C. 7 
Moore, 372. 1 Bing. 72. 8 . C. 

* 6 Taunt 373. and see 7 Taunt 435. 
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“ 8 Taunt 164. 
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in a plea of trespass, were inserted by mistake^ instead of the usual wordij 
to gain or lose in a plea of land, the court permitted the recovery to pass ; 
as the word trespass might be rejected as surplusage So, a recovery was 
allowed to pass, although the words their attornies" were omitted in the 
warrant ^of attorney given by two vouchees And if a wrong sirname of 
the demandant be inserted by mistake in the warrant of attorney and sub- 
sequent instruments, the court will allow the recovery to pass, on the pro- 
duction of a new warrant of attorney, rectifying such mistake, and cm de- 
positing the other instruments with the ofHcer in the mean time 

A recovery may also be amended, by the deed to lead or declare the uses. In description 
in the description of the premises, or of the place where they are situate \ premises. 
With regard to the former, it has been holden, that a recovery may be 
amended, by inserting other premises not mentioned therein, according to 
the deed to lead or declare the uses, on payment of an additional fine at 
the alienation ofiice ^ : and it has been amended, by increasing the quan- 
tities of specific closes, described in the deed as being less than they really 
were But no amendment can be made in the description of the pre- 
mises, or of the parish in which they arc situate s, where it is not war- 
ranted by the deed to lead or declare the uses ^ ; nor unless the true num- 
ber of messuages, &c. be distinctly and precisely sworn to ^ ; nor without 
proof of seisin of the vouchee of an estate tail therein, at the time of the 
recovery, and that it was intended they should pass K And where a re- 
covery oi Jlftij years old was found by mistake to comprise only two mesi- 
suages and twenty acres of land, instead of six messuages and three, hun^ 
dred acres of Lnid, the blunder lieing wholly unexplained and unaccounted 
for, the court refused to permit an amendment, by substituting the larger 
quantity \ If inarsk land be described as land generally, in a recovery, 
it may be amended, by inserting the word " marsh ” before land," on 
an affidavit stating how the premises had been occupied sinese the recovery 
was suffered So, a recovery of land may be amended, by inserting the 
words mcadofv and pasture " before land ; although it was described as 
land generally in the recovery, and deed to lead the uses But whore 
wood land had been converted into arable, the court would not allow an 

8 Moore, SS9. 1 Bing. 845. S. C. 74. 408, 402. 4 Taunt 165. 226. 360. 734. 

b 8 Moore, 51. 1 Bing. 212. S. C. 787, 8 . 5 Taunt 748. 811. 8 Taunt 803. « 
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amendment^ by increasing the quantity of the latter ; as the land would 
have passed under either description So, the court would not permit a 
recovery to be amended^ by increasing the quantity of land, where the 
deed to lead the uses contained sufficient terms to shew that it was in- 
tended to pass ; nor was it deemed necessary that the exact admeasure- 
ment should be inserted in such deed^ And as meadonf will pass in a 
recovery under the word land,** the court it seems wiH not now amend 
n recovery^ by adding the word ** meadow ^** A recovery may be amended^ 
by inserting a rent charge fee farm rent®, or tithes where it app^rs 
that they were intended to pass, and the words of the deed are sufficiently 
comprehensive to include them ; ox, by inserting the words the advow- 
son of,” before those of the rectory of the church of ;** or, of the 
vicarage V* ; or by substituting the words “ advowson of the church,^* 
for the word ^'rectory* or, the words perpetual advowsons,” for those 
of tithes to rectories belonging and appertaining^;” or, by describing 
tithes, as arising out of a borough and parish, instead of a rectory K But 
the court refused to amend a recovery, suffered many years before, by in- 
serting an advowson, although it was omitted by mistake, and had formed 
part of the estate since the recovery was suffered ; without an affidavit, 
stating how the presentations had gone in the mean time So, an amend- 
ment was refused, by striking out the aggregate sum of several rents, and 
inserting the different rents or sums of which it was composed And 
the court will not amend a recovery, by adding the lithex of the premises, 
under the word hereditarnefits, where that word does not occur in the 
operative part of the deed®; nor, by striking out a portion of tithes,” 
and substituting all the tithes ” arising from the lands conveyed p. 

In siiuntion of With regard to the situation of the premises, recoveries have been 
prciiuiivb. amended, by substituting a hamlet for a parish **, or part of a parish which 
lay within a liberty, for other part of a parish which lay within a borough, 
in the same county ' ; and by inserting a parish named in the deed to lead 
or declare the uses, after a considerable lapse of time *. So, a recovery of 
the manor of A. and eight messuages in A. was amended, by adding the 
names of the parishes in which the premises were partly situate ; those 
parishes being comprised in the manor of A^ And a recovery was 
amended, by inserting a parisli not named in the deed to lead the uses ; 
the lands intended to pass having been specified therein, as to the num- 
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ber of acres^ as well as the names of the vendor and occupier^ at the time 
the recovery was suffered •. So, where lands in two parishes were con- 
veyed as lying in the parish of G. which was not the true name of either, 
nor of any parish^ but was an addition equally applicable to both, the 
court permitted both parishes to be added to an old recovery K And 
where a deed to make a tenant to the pracipe comprised tithes in two pa- 
rishes, and an amendment had been improperly introduced into the reco- 
very, which confined its openition to one parish only, the court allowed 
the words of such amendment to be iriHisposed, so as to give effect to the 
deed, and comprise both parishes So, a recovery may be amended, by 
substituting the parish of A. fur B. if the deed to lead the uses com- 
prehend all the estates of the dciftandant, situate in the county where 
such parishes lie So, a recovery has been amended, by altering the 
name of a parish misnamed in the deed making the tenant to the prascipe, 
as well as in the recovery, upon an affidavit that the vouchee was seised of 
the land in question in one parish, and that he was seised of no land 
whatever in the other®. And the recovery was amended in a modern 
case, by inserting the county of tlie town of S. for the comity of S\ the 
court considering it merely as a clerical misprision But where the 
situation of the premises is mistaken in the deed to lead or declare the 
uses, it cannot be amended by the court ^ : And they would not permit a 
recovery to be amended, by inserting a parish not named in tlie deed to 
make a tenant to the praecipe, although it appeared that the parish was 
named in the instructions given for preparing that deed, and that the 
lands were parcel of an estate which was intended to pass ; for by the 
omission in the deed, there could be no good tenant to the praecipe So, 
the court refused to amend a recovery, by adding two parishes in unqua- 
lified terms, where the deed enumerated several manors, and a great ex- 
tent of lands in many parishes, and the purpose of tlic amendment was 
only to include certain parcels of one manor, which lay in the omitted pa- 
rishes h And they will not amend a recovery, by inserting more parishes, 
unless it be clear that the land in those parishes passed by the deed ^ ; nor 
unless it appear to be absolutely necessary K So, where a recovery was 
suffered in the city of Litchfield, which is a county of itself, where the 
vouchee had lands upon which it might operate, the court would not suffer 
it to be amended, by striking out the city of Litc^eld, and inserting the 
county of Stafford, with other consequential amendments, and also by in- 
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Of judgment. 


Motion Air, 
cuniiot be made 
on last day of 
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Affidavit for. 


Reading decla- 
ration to court. 


setting the name of a vill> after another mentioned in the xecorery ^ : 
nor can a recovery be amended, so as to asake it of premises in one of tWo 
counties, in the alternative ^ ; nor by changing it from one county to an- 
other * *• . So, where a vouchee had, in his instructions to suffer a recovery^ 
and in the deed to lead the uses prepared in porsuance thereof, misde- 
scribed the parish in which certain closes were situate, though they were 
described in the deed with truth and certainty in other respects, the court 
refused tonubstitute the parish in which the lands lay, for the parish 
named in the deed and recovery 

The return of the tvrit of entry may be amended, by adapting it to the 
time of taking the acknowledgment * : And the return of a writ of sum- 
mons was altered, by inserting a subsequent return day, where there were 
several vouchees residing in different counties, and one of them could not 
sign it until a day after it was made returnable ^ But the court would 
not enlarge the return of a writ of summons, so as to make a term inter- 
vene between the teHe and returns. The judgment on a common reco- 
very has been amended, by striking out the word adjudged, and inserting 
instead thereof, the word considered ^ : and amendments have been made 
in the award and return of the writ of seisin K But, by the statute 23 
Eliz, c. 3. § 10. none of the fines or recoveries theretofore levied, pass- 
ed or suffered, which shall be exemplified under the great seal, according 
to the form of that act, shall after such exemplification had, be in any 
wise amended.'* 

The court, wc have seen S will not entertain a motion on the last day 
of term, for the amendment of fines or recoveries, or any of the proceed- 
ings therein \ or on any subject relating thereto And when a fine or 
recovery is moved to be amended, the court will always require an nffida^ 
vU to be made, that the possession has been in conformity to, and followed 
the deed to lead or declare the uses, since such fine or recovery was levied 
or suffered " : And a recovery was not permitted to be amended, on an 
unqualified affidavit that the possession had gone along with the title, for 
a period long before the deponent s knowledge, without stating the grounds 
of his belief On applying to amend a recovery, it is not necessary to 
shew n title to the court, further hack than a seisin in tail of the vouchee p. 
And it is a rule, that the material part of the deed, which is to authorise 
the amendment, shall be read to the court by one of the serjeants at law. 


• 2 BUc. Rep. 87*. 
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^ 6 Taunt 145. 

« 5 Taunt 859. and see 8 Taunt 197. 
f 7 Moore. 869. 

* 8 Blue. Rep. 1801. 1888, 4. and see 3 
Taunt. 104, 6. 

^ Barnes, 80. 88. 
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” 4 Moore, 113. 1 Brod. & Bing. 466. 
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" 6 Moore, 859. 

® 7 Taunt 697. 

^ 4 Taunt 155* 
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or by tli6 officer of the court, and not by the attorney for the amendment K 
The court refused to make on order, compelling the amendment of a re- 
covery suffered by an insolvent debtor ** : And a remainder-man in tail 
may be heard to shew cause against the amendment of a recovery When 
the deed is lost, a recovery cannot be amended by an attested eopy ; nor 
by an office copy of the enrolment of the deed : but it may be amended 
by the enrolment itself being brought into court If there be palpable 
mistakes in a fine or recovery, through the neglect of the atWney, the 
court will order him to pay the costs of its amendment 

Before plea, there are no costs payable upon amending the declaration,' 
in ordinary cases, except the costs of the application ; and, in the King’s 
Bench, sthe dedaration may be amended in matter of form, after the ge- 
neral issue pleaded, and before entry, without paying costs, or giving an 
imparlance ^ : But if the amendment be in matter of mhHauce, or after 
the general issue is entered s, or a special plea pleaded ^ the plaintiff must 
pay costs or give an imparlance, at the election of the d fondant K And 
where the plaintiff gave notice of trial for the assises, and afterwards 
countermanded, and then applied for an order to amend the declaration, 
which order was obtained on the terms of the defendants having an im- 
parlance till the next term, the court of King's Bcncli refused to rescind 
so much of the order as related to the imparlance K In the Common 
Pleas, it is a rule, that before the declaration is actually entered, the 
plaintiff may amend it, paying costs or giving an imparlance at his own 
election, by order of a judge of the court, or prothonotary : and even after 
it is entereil, if the amendment be but a small matter, that doth not de- 
face the roll, it is amendable, before issue or demurrer entered, by rule of 
court, upon pajrment of costs, and liberty to plead with a new or further 
imparlance K But where the defendant had demurred, and given a rule 
to join in demurrer, the court held that the plaintiff must pay costs, on 
amending his declaration, and could not amend on giving an imparlance 
And where a motion was made to amend a declaration, after the plea-roll 
filed, it was objected that the motion ought to be to amend the roll, and 
not the declaration : and the amendments prayed being very long, and 
such as could not be made without greatly defiicing the roll, the motion 
was denied ; although it was contended that a vacatur might be marked 
on the roll filed, or it might be taken off the file, and a new roll of the 


• 5 Taunt. 679. 

8 'Hiunt 105. 

• 7 Taunt. 862. 
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same number, filed iaiUfiaee, whieh.tbe (coutt hdd to be an> unwarrant- 
able practice ^ It has been said, that when amendments are made at the 
trial, they are made without costs K But this must be understood as con- 
fined to cases, where the action is meant to be / defended on the merits: 
For where the ground of defence is some formal slip or mistake in the 
declaration, wliich would be obviated by the amendment, the plaintiff must 
pay all the costs subsequent to the declaration, if the defendant will 
thereupon pay the debt and previous costs ; or, in an action for general 
damages, let judgment go by default ^ ; or, in ^‘ectment, give up the pos- 
Mssion of the premises but otherwise, the plaintiff, will be allowed to 
amend, ou payment of the costs of the application merely^. 

On amending the declaration in the King's Bench, after plea pleaded, 
the defendant is at liberty to plead de novo, if his case require it, and has 
two days allowed him for that purpose, after the amendment made, and 
payment of coats ^ ; and if a rule to plead be entered the same term the 
amendment is made, though before such amendment, it is sufficient ; other- 
wise a new rule to plead must be entered But, in the Common P]eaa> 
wc have seen, the defendant is entitled in all cases, on amending the de- 
claration, to a new four day rule to plead r : And in that court, after an 
amendment of a declaration, the defendant is at liberty to plead de novo, 
that is, he may do so if he has occasion, or thinks proper, but he is not 
obliged to vary his first defence ^ : And as this liberty is not incident to 
every amendment, it is not always necessary to insert it in the judge's or- 
der to amend If the declaration, however, be amended after issue de- 
livered, it should be re-delivercd after the amendment made, and payment 
of costs K 

The reason for not permitting a new count to be added, or right of ac- 
tion alleged, after the end of the second term, is that the plaintiff is ob- 
liged to declare within two terms ; and a new count or right of action is 
considered as a new declaration K But this reason is not applicable to 
or replications, Sic. which may be amended at any time, so long as 
tliey are in pajxjr : Thus, where the defendant in trespass pleaded two 
pleas in IliUinj term, and in Trinitif term, after issue joined, obtained a 
rule to shew cause why he should not have leave to amend his two pleas, 
and to add a tliird plea, the rule was made absolute, upon payment of 
costs So where, in a plea by an executor of a former judgment re- 
covered, a less sum was stated by mistake than the judgment was really 


* Barnes, 8. and' see 2 Chit. Rep. 34. Id, 
302. 1 I)o\»>. & Kyi. 173. S. C. 

• ** 3 Taunt. 81. 

. * V. i/urmr, T. 7 Geo. IV. K. B. 

Baylnj^ J. 

^ Ry. & Mo. 380. 

« B. M. 10 Geo. IL irg. 2. (*). K. B. 
Anciently, it seeins, the defendant did not 
plead dd nwo, after an amendment : 2 Salk. 
517. but he is now at liberty to do io, when 
the anieiid^iW 9 itis of such a nature as to.oe* 


casion any alteration in the plea, but not 
otherwise. 

f 2 Salk. 617, 18. 520. R. T. 5 & 6 Geo. 

II. (6). K. B. Yate9 v. Edmonds,'^* 35 Oeo. 
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B 2 Blac. Rep. 785. Anie, 469. 475. 
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for> the Gonrt of Common Pleas pennitted the defendant to amend the re- 
cord^ by insertii^ the real snm in' the plea, though the application for 
such amendment was not’ made till a considerable time after the record 
had been made up and the plaintiff in such case was allowed to reply 
perfraudem\ So where, in cmmant, the defendant was hot allowed to 
give a counter-demand in evidence at the trial, under a notice of set off 
delivered with the plea of non est factum, the court afterwards granted a 
rule to shew cause, why the defendant should not be permitted to plead a 
set off, on payment of the costs of the former trials And, in a late caseS 
the court of Common Pleas allowed several avowries in replevin to be 
amended, by altering the name and description of the heus in quo, and 
stating the holding to have been for a year, instead of half a year, and 
also by adding new avowries, varying the amount of the rent ; although 
issue had been joined, and notice of trial given and countermanded, and 
more than two terms had elapsed, previously to the application for the 
amendment. In like manner, the plaintiff has been allowed to amend, by 
withdrawing his replication, and replying de novo, after a lapse of many 
terms ^ : And, in one case, the plaintiff had leave to amend his replication, 
where issue had been joined upon it, and the cause entered at the assizes, 
and made a remanet for defect of jurors ^ But where, to a plea of special- 
ties outstanding, in an action on simple contract against an executrix, the 
plaintiffs replied assets ultra, which u'as found for them, but the verdict 
set aside, the court of King's Bench refused to give them leave to alter 
their replication, and re\}\y fraud ^ ; for besides that there had been a 
trial, it might have boon dangerous to permit the alteration ; because the 
defendant, on the former issue, might have paid away assets, as knowing 
the replication could not affect her. 8o, where the plaintiff had been 
nonsuited, upon a general replication, that the cause of action arose 
within six years,” the court refused to set aside the nonsuit, and to give 
the plaintiff leave to reply de novo, ** that the writ of latitat issued within 
the six years*.” 

After a demurrer, the courts would not formerly have pennitted an After demurrer, 
amendment to be made, without the consent of the adverse party**. But 
of late years, they have not observed the same strictness as formerly, with 
regard to amendments * ; and it is much better for the parties that they 
should not. Hence it is now settled, that after a demurrer, or joinder in 
demurrer, either party is at liberty to amend, as a matter of course, whilst 
the proceedings are in paper ^ : Indeed, the very intent of requiring mis- 
takes in point of form to be shc^vn for cause of demurrer, was to give the 


* 1 H. Blac. S38. 

*» 1 Stark. Nu PrL SIC, IS. and see 8 
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5 Moore, 164. 2 Brod. & Bing. 395. S. C. 
8 Moore, 584. 

Say. Rep. 172. 2 Bur. 756. and see 1 
DowL & Ryl. 473. 

• Say. Rep. 286. 
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• 2 Bur. 766. 
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partf an oppcirttttdty of amei^ eWn where the proceedings M 

entered on record and the demurrer hfts beeh ar^edS the courts will 
give leave to amend, where the justice of the (Saae requires it, and there Is 
any thing to amend by, uj^n paymen| of costs \ But, in the Common 
Pleas, after a party has once amende^^n a demurrer, the court will not 
give him leave to amend again, on a second demurrer^ 

Upon siihilar grounds, the courts will sometimes give a party leave to 
withdraw his demurrer, after it has been argued, and to plead or reply 
novo, in order to let in a trial of the merits^. Thus, in the King’s 
Bench, after a demurrer to the defendant's plea had been argued, and the 
matter stood over fer the judgment of the court, a rule was made to shew 
cause, why the plaintiff should notliave leave to withdraw his demurrer, 
and reply to the plea ; whidi rule, no cause being shewn, was afterwards 
made absolute s. So, in the Common Pleas, where the defendant pleaded> 
in debt on bond, that he paid the money before the day, according to the 
condition, which was in the disjunctive, to pay on or hrfore the day, and 
the plaintiff demurred to the plea, the court, after argument, allowed him 
to withdraw his demurrer, and to reply, upon payment of costs And 
the demandant, we have seen was allowed to withdraw a demurrer^ and 
reply de novo, in a writ of formedon, upon shewing good ground by aiR- 
davit. The courts, however, will always take care, that if one party olitain 
leave to amend, or to withdraw his demurrer, the other party shall not be 
delayed or prejudiced thereby 

But the giving or withholding leave to withdraw demurrers, is alto* 
gether discretionary in the courts ’ : Therefore where, to an action of debt 
upon a bail bond, the defendant pleaded there was no bill of Middlesex, 
and the plaintilf demurred, the court of King's Bench, after delivering 
their opinion in favour of the defendant, refused to give the plaintiff leave 
to withdraw his demurrer, and amend®; And, by Wright, Just. ** It is 
not usual to amend, after a demurrer has been aigued, and the opinion of 
the court is known : and it is certainly improper to give leave in the 
present case, it being an action against bail, whom the court are always 
incHned to favour." So, where the defendant rejoined to several replica- 
tions in trespass, and demurred to others, and a verdict was found ibr him 
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upga the issues in fiict^ and eputingent .^ljpgl^.use^d upon;the de« 

imirrerBj which were afterwards oifeKCuled^j. the court of King’s Bench re* 

fused to let the de&adimt withdraw his demonjers# and plead to israe '^ f 

And, by Denison, Just Wh^ the demurrer ia first argued, before 

any trial of the issues, the court wfll give leave to amend ; as in 'the case 

of Giddins v. Giddins^^ But this is an, attempt to amend issues in law^ 

after a verdict has Wn found on the issues in fact, and contingent da* . , 

mages assessed; of which there never was an instance. And we do not 

know where it would end; nor bow the cause could be again carried down 

to trial. The court cannot help seeing that this is upon record: Here aie 

verdicts and contingent damages found. The cases of amendment citied 

are, when the whole ia supposed to be in paper ; or else the court could 

not have done it. We have no authority to do this, after it is plainly 

upon reoord.” So, where judgment hud been given for the defondant on 

demurrer to a plea, the court of Common Pleas would not, in a subsequent 

Cenn, set aside that judgment, and suffer the plaintiff to reply, by con* 

fosshig the matters contained in the plea, and taking judgment of assets 

quando acciderint 

Whilst the proceedings arc in paper, the amendment is at common law; Amcndmenu at 
and not within any of the statutes of amendments, which relate only to 
prooeedings of record And there is no difference, os to the doctrine of 
amending at common law, between civil and criminal cases * : nor between 
penal and other actions Thus, in a qui iam action for usury, the plain* In penal action, 
tiff was permitted to amend his dedaration, by altering the date of a note, 
after issue joined and entered on the roll, and after many terms had 
elapsed since the commencement of the action A similar amendment 
was permitted, in a subsequent case, after the record had been made up 
for trial, and withdrawn upon discovery of the mistake \ So, where the 
defendant was served with the copy of a latitat in a penal action, by a 
wrong name, and declaration filed conditionally by the same name, to 
which he appeared, and pleaded a misnomer in abatement, the court of 
King’s Bench held, that a judge’s order to amend the bill and declaration, 
by substituting the true n^e, was good; and that after such amendment, 
the prooeedings could not be set aside for irregularity And in general 
it seems, that where there has been no unnecessary delay on the part of 
the plaintiff, the courts will give him leave to amend his declaration in a 
penal action, even after the time allowed for bringing a new one ia ex* 
pired K But where the plaintiff in such an action has been guilty of any 
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712 


OF AMENDMENT. 

unnecessary delay in prosecuting , his suit, the courts in th^ir discretion 
will not permit amendments to be made in the declaration> though the 
pleadings are still in paper*: And in a late case, the court of Common 
Pleas would not, in a penal action, alter the term of which the declara- 
tion was entitled, to a previous term, ^hout a suIBcient reason being as- 
signed by affidavit ^ So, in an action of dd>t, to recover penalties against 
a ^eriff’s officer for extortion, on the statute 32 Geo. JI. c. 28* that court, 
we have scenS would not allow the declaration to be amended, by adding 
new counts on the statute 23 Hen. VI. c. 9. And there is said to be no 
instant, in which the court of King’s Bench have given leave to amend, 
as to the parties to the suit in a qui /nm, action, after demurrer^. 

By sututci of When the proceedings arc entered on record, the courts, it is said, will 
amend no farther than is allowable by the statutes of amendments ^ By 
ings are entered the firslrof these statutes, (14 Edw. III. stat. 1. c. 6.)» it is enacted, that 
** no process shall be annulled or discontinued, by misprision of the clerk, 
in writing one syllable or letter too much or too little ; but as soon as 
** the mistake is perceived, by ehallci^ge of the party, or in other manner, 
it shall be ^mended in due form, without giving advantage to the party 
that chalM^th the same, because of such misprision.” The judges con* 
stnied this statute so favourably for suitors, that they extended it to a 
word And, by the 9 Hen, V. stat. 1. c. 4. it is declared, that thojfpi 
shall have the same power, as well after as before judgment, so long as 
the record and process are before them. This statute is confirmed, and 
made perpetual by 4 Hat. VI. c. 3. with a proviso^ that it shall not ex- 
tend to process of outlawry, &c. By the 8 Hen. VI . c. 12. the justices 
are further empowered to examine and amend what they shall think, in 
their discretion, to be the misprision of their clerks, in any record, process, 
word, plea, warrant of attorney, writ, panel, or return: And, by the 
8 Hen. VI. c. 15. they may amend the misprisions of their clerks and 
other officers, as shcrififs, coroners, &c. in any record, process, or return 
before them, by error or othcr^use, in writing a letter or syllable too much 
or too little. These are, properly speaking, the only statutes of amende 
and it seems they apply to penal as well as to other actions^; 
but they do not extend to criminal cases *, nor, as it should seem, to pro- 
em in bi/rribr courts 


* e Durnf. & East, 707. 6 Duriif. & East, 
171. 6 Durof. & East, SO. 

* 6 Taunt. Id. 1 Marsh. 419. S. C. but 
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* Willes, 188. The language, however, 
used by the court in this case, ** that the 
words of the statutes of amendments do not 
extend to inferior courts,” must,’ it is pre- 
sumed by Mr. XHirn/M, be understood with 
this quoUfication, that the inferior court itself 
cannot amend: For, if a writ of error be 
brought in the King's Bench from an inferior 
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In order to amend upon these statutes^ it is a general rale^ that there When there !g 
must be something to amend by. And in compliance with this rule, it 
has been determined, that the original writ ^ or bill is amendable by 
the instructions given to the officer; the declaration by the bill<^; the 
pleadings, subsequent to the declaration, by the paper-book^, or draft 
under counsel’s hand®; the mst prius roll by the pica rolH; the verdict, 
whether general or special, by the plea rolls^ memory^, or notes* of the 
judge, or notes of the associate \ or clerk of assize * : and if special, by 
the notes of counsel™, or even by an affidavit of what was proved upon 
the trial"; the judgment by the verdict"; and the writ of executimi by 
the judgment p, or by the award of it on the roll % or by former process ^ 

But notwithstanding the general rule, which prohibits amendments not When not. 
authorized by the above statutes, after the proceedings are entered on re- 
cord, the courts, we have seen*, have in particular instances permitted the 
plaintiff to amend his declaration or replication, and the defendant to 
amend his plea, in cases where there has been nothing to amend by, after 
issue joined, and after the proceedings have been entered on record, and 

court, for an error amendable by the statute SS4>. but sec 1 II. Blac. 78. 6 Durnf. St 
8 Hen. VI. c, 18. there seems to be no rca- East, G91. I Barn. & Aid. ](>1. 8 Chit, 
son why the superior court should not amend Rep. 858. 7 Moore^ 869. But the court 
that error ; the words of that statute nut of King's Bench rejected an application to 
being, that “ in any action brought in any of amend the entry of a verdict, according to 
the superior courts," but ** for error assigned the notes of an arbitrator, to whom the cause 
in any records, &c.'.' no Judgment shall be had been referred, on the ground that they 
reversed, &C. but the king's judges, &c. may had no ])owcr to comiiel such notes to be 
amend, &c. Id, 126. n, but sec 1 liol. Abr. brought before them. 1 Cliit. Hep. 88.3. And 
809, 10. temb. contra, the application to amend the verdict by the 
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49* S. C. Barnes, 10. 16. 28. who tried the cause, and not to the court. 
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* 8 Co. 161. b. Palm. 404, 5. Latch, 58. Rayni. 188. S. C. 1 Salk. 53. 1 Ld. Rayiii. 

86. S. C. Cro. Car. 144. 1 Salk. 50. 88. 8 SS5. 1 Barnard. K. B. 191. 1 Bac. Abi. 

Ld. Raym. 895. S. C. 101. Gilb. C. P. 163. but sec 8 Durnf. & 

* Cro. Eliz. 858. 8 Str. 846. 1 Barnard. East, 881. 

K. B. 818. 820. S. C. 1 Rol. Rep. 88. 1 Rol. Abr. 807. pL 15. 

1 8 Co. 161. b. Cro. Car. 808. 1 Salk. 48. I Salk. 17, 8. 58. 

1 Ld. Raym. 04. 12 Mod. 107. Comb. 398. ” 1 Str. 514. 8 Mod. 40. S. C. 

S. C. 8 Str. 1864. Say. Rep. 76. Barnes, ° 2 Str. 787. 3 Durnf. & East, 849. 1 

14. 1 Campb. 57. 8 Chit Rep. 88. but see Marsh. 168. 11 Price, 410. 3 Bing. 346. 

1 Ld. Raym* 511. ** Barnes, 10, 11. 8 Blac. Rep, 836. 8 

< 1 Ld. Raym. J33. Durnf. & East, 737. 6 Durnf. & East, 577. 

" Cro. Car.SS8. Gilb. C. P. 164. 1 Bac. 6 DumC & East, 450. 4 Taunt 388. 

Abr. 101. But iVi. iVi. 380. Cas. Fr. CF. ® Say. Rep. 18. 8 Wils. 58. 8 Bos. & 

118, 19. Barnes, 6. S.C. Id. 449. FutSSO. 1 Marsh.837. 6Taunt'605.S.C. 

^ 8 Str. il97. 1 Wils. 33. S. C. Doug. ' 3 Wils. 58. 8 Durnf & East, 657. 1 
876. 678. 788. 745. 8 Durnf. & East, 669. H. Blac. 641. 

749. 8 East, 857. 1 Bos. & Put 389. 3 * Jjtte, 697, 6. 708, 9. ' 

Bos. & Put 843. 1 Marsh. 188. 8 Bing. 
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In what stage of 
proceedings. 


After error 
brought, in 
K.B. 


In Exchequer 
Chamber. 


In House of 
Lords. 


Of mistake in 
transcript. 


or 

even a trial has been had thereon; , and the plaintiff has been nqnr 
suited, or failed in producing the record. 

The amendment may be made. in any stage of the proceedings*: and 
those things which are amendable htfore error, brought, are amend- 
able afterwardsy so long os diminution may be alleged, and a certiorari 
awarded After error brought in the King’s Bench, on a judgment of 
the Common Pleas, the amendment may be made in the former court **, 
or in the court below If it be made below, a certiorari may be had, 
on alleging diminution, to bring up the record in ite ameuded state j or, 
if the derk of the treasury of the Common Pleas attend with the record 
in the King’s Bench, the latter court on ihotion will order the transcript 
to be amended by it And this way of amending the .transcript in the 
King’s Bench, is the course of the court, in order to save a certiorari ; for 
if the record be right below, the party, upon diminution alleged, may 
have a certiorari of common right for bringing it up^. After error 
brought ill the Exchequer Chamber, upon a judgment of the King’s 
Bench, it is said to be necessary tv make the amendment in the latter 
court ; as this differs from the case of a writ of error from the Common 
Pleas, because that court is supposed to send up the very record, but the 
King’s Bench scuds only a transcript But where the issues are entered 
infonnally, the court of Exchequer Chamber will adjourn the hearing 
of the ease, to afford an opportunity for the party to apply to the court 
behivv, to amend the record, unless the counsel >vill consent to argue upon 
the supposition of such an amendment*’. When the record has been 
ameuded, it is either certified into the Exchequer Chamber, upon diminu- 
tion alleged * ; or upon carrying it there, by the clerk of the treasury of 
the King’s Bench, the justices and barons \vill order the transcript to be 
amended ^ : or the transcript may be l)n)uglit back, and amended in the 
King’s Bench, by the original record*. So, after error brought in the 
House of Lords, uj>ou a judgment of the King’s Bench "'j or of the Com- 
mon Pleas affirmed in that court on a writ of error", the amendment 
should be made in the court of King’s Bench, where the record still re- 
mains. If there be any mistake in the transcript, by the negligence of the 
clerk, the court above, on carrying up the record, will order the transcript 
to be ameuded by it " ; and though, after a writ of error, it is not usual to 


* AnU\ 697, S. 

8 Co. 163. a. W. Jon. 9. S Dwrnf. & 
East, .Si9. 059. 74<9. 7 Durnf. & East, 474. 
70S. 4 'lawnt. 588. 8 Chit. Rep. 82. (a), 
ond see 1 Salk. 869. Cas. temp, Uardw. 119. 
for the time of awarding a certiorari* 

* Poph. 108. 8 Co. 168. a. 8 Rob Rep. 
471. S Maule & Sel. 591. S Bing. 346. 

* Poph. 108. Hardr. 505. 1 Salk. 49. 270, 
* 71. 8 Str. 787. 1 H. Blac. 648. 4 Taunt. 

588. 1 Marsh. 180. S Bing. 3^. 

* 2 RoL Rep. 471. Hardr. 505, 

^ 1 Salk. 49. and see Cm. Hardw. 


118. 8 Str. 1083. S. C. 

* 2 Str. 637. But see 6 Moore, 135. 3 
Brod. & Bing. 66. 9 Priee, 438. S. C. where 
the amendment was first made in the Exche- 
quer Chamber, and afteru'ards in the King*s 
Bench. 

* 1 Younge k J. 376. 

‘ Cro. Jac. 489. €88. 2 Rol. Rep. 471. 

h 1 Rol Abr. 808. 

* Id* 809. 8 Str. 837. 

“ 3 Durnf. & East, 659. 

" 3 Maule & Sel. 591. 

° Hardr, 503. 
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suffer an Amendment of the record of on inferior court yet wheift there Of proceedings 
is a mistake in the transcript, the o(mit above will order it to be rectified ** : j." y^^"***^ 
And a certimwi has been issued to the judge of an inferior jurisdiction, to 
return the practice of his court The clerk of the errors in the Common 
Pleas, in transcribing the record, by mistake entitled the declaration 
generally, instead of specially, and error \ni8 assigned thereon ; after which 
he amended the transcript, by inserting the special title ; and the OOUrt of 
King’s Bench would not restore the transcript, to the state in whidh it 
stood at the time when the plaintiff in error assigned his error \ 

On an amendment after error brought, it was not formerly usual to Cost* on, after 
allow the plaintiff his coxts of the ^vrit of error ® : but it is now settled, brought, 
that they shall be allowed him, provided the amendment be made after 
final judgment, and the plaintiff, after notice of the amendment, do not 
proceed farther^; though if the amendment be made before final judg- 
ment or the plaintiff proceed after notice thereof**, he shall not Imj al- 
. lowed his costs. And when amendments arc made upon a writ of error, 

' after verdict, &c. by virtue of the statutes of jeofails, np costs are given ; 
for the construction of those statutes has l)ecn, to give judgment for the 
party upon the writ of error, as if thc^amendmeats had been made *. 


■ l llol. Abr.209, 10. but see WiUcs, 120. 
n. Anie, 712. 

** 1 Wils. 337. Say. Uep. iiO. S. C. 4* 
Dowl. & llyl. 3ir>. 

4 Dowl. Sc ItyU 3ir>. 

** 1 Manic Sc Sel. 232. 

® 3 Mod. 113. 

f 3 Lev. .301. 2 Ld. Uavtn. 807. J.hyd 


V. SkulU T. 23 Geo. III. K.B. 

1 Ld. Rayni. f)5. 

1 Salk. 49. in IJiu/d v. Shdt, I’. 
2.3 Geo. III. K.B. 

* Cas. iemp, Hardw. .314. And scrfurlher, 
as to the doctrine of nmendment^ Steph. PL 
97, 8. 2 Arehb. K.B. 230, «:e. 
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